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I)B  LA 


PKOVINOK   DE  QUKBEC 


PARTAGE  DE  BIBN8  SUBSTITUES. 

Privy  Council,  6  décjnibre  1866. 

Présent:  Sir  Wi.jjam  Erle,  8ir  J.W.  Colville,  .Sir  Edward 
V.  Williams  and  Sir  li.  T  Kindersley. 

Michel  Patrice  Guv,  Appelant,  et  Hki.ëne  Guy,  Intimée. 

Jugi:  Qu'un  partage  entre  majeurs  nppel(''8  û  une  snc'i^'.saion,  et  gra- 
vi'8  eux-mêmes,  fait  du  vivant  du  nr  vJer  siibslitu^,  le  peut  être  mis 
au  néant  après  un  laps  de  plus  de  dix  ans  sons  pr'lrfxte  :  lo,  du  défaut 
de  nomination  d'un  tuteur  à  la  substitution;  '■.  de  l'abseni-e  d'évalua- 
tion dos  biens  partagés;  3o.  delà  non  ouvert'  fc  de  la  substitut. on  en 
faveur  des  copartageants  au  temps  du  pa.tairH  ;  et  4o.  de  lésion  du  tiers 
au  (juart;  les  copurtageants  ayant  eu  la  po^sses8iou  des  biens,  du  moins 
en  partie,  pendaut  la  vie  du  premier  grevé. 

Action  en  rescision  de  partage,  intentée  le  19  teviier,  1H(J2. 
L'Intimé,  Demandeur  en  Cour  de  première  instance,  ulléyuait, 
dans  sa  déclaration  :  Que  feu  Etienne  Guy,  père,  lai.ssa,  de  son 
mariage  avec  Catherine  Vallée,  trois  enfants,  les  deux  Défen- 
deurs, Etienne  Guy  et  Hélène  Guy,  cette  dernière  l'Appelante, 
et  lui-même  Michel  Patrice  Guy.  Que,  le  12  décembre,  J820, 
Etienne  Guy,  père,  fit  son  testament,  Bedoin,  notaire,  par  le- 
quel il  légua  à  son  épouse  tous  ses  biens  meubles  et  immeu- 
bles, sans  exception,  pour,  par  elle,  en  jouir,  durant  .sa  vie,  à 
titre  d'usufruit  seulement,  qu'avenant  le  décès  de  sa  dite  épouse, 
et  l'extinction,  par  son  décès,  de  l'u.sufruit  à  elle  légué,  le  tes- 
tateur donna  et  légua  les  mêmes  biens,  sans  exception  ni 
réserve,  à  tels  enfants  qui  se  trouveraient  alors  existant,  pour 
par  eux  en  jouir,  à  titre  d'usufruit  seulement,  pendant  la  vie 
naturelle  de  tels  enfants,  la  volonté  du  testateur  étant  que,  si, 
lors  du  décès  de  sa  dite  épouse,  il  se  trouvait  des  enfants  vi- 
vants ou  à  naître  en  légitime  mariage,  ils  représenteraient 
leur  père  ou  mère  à  l'eHet  de  partager  le  dit  usufruit  par 
souches,  suivant  l'ordre  de  succession  ;  (jue  ce  testament  fut 
dûment  publié  après  le  décès  du  dit  Etienne  Guy,  père,  sur- 
TOME  XIII.  1 


RAPPORTS  JUDICIAIRES  REVISÉS 


venu  le  29  décciubro,  1820;  qu'après  so:a  diîcès,  Cîatherine 
Vallée  aurait,  aux  termes  du  dit  testament,  pris  possession  de 
tous  les  biens  composant  la  succession,  et  en  aurait  joui  jus- 
qu'à l'heure  de  son  déc3s,  arr.vé  le  2  mars,  1853^,  laissant  pour 
seuls  et  uni(][ues  représentants  et  enfanis  issus  de  son  mariage 
avec  Etieime  Guy,  père,  Etienne  Guy  et  Hélène  Guy,  les  Dé- 
fendcuro,  et  lui,  le  Demandeur,  Intimé  ;  que  le  26  octobre, 
1831,  par  acte  reçu  evant  Marteau,  et  son  confrère,  notaires, 
il  aurait  été  procédé  xu  partage  des  biens  immobiliers  dépen- 
dant de  la  succession  du  dit  feu  Etienne  Guy,  entre  les  enfants, 
les  parties  ci-dessus  nommées,  sans  aucune  intervention  ou 
participation  de  la  part  de  Catherine  Vallée,  leur  mèi*e.  Le 
préambule  <îe  cet  acte  do  partage  contient  la  déclaration 
suivante  :  "  Que,  par  et  en  vertu  du  testament  solennel  de 
"  Etienne  Guy,  le  dit  Etienne  Guy  aurait  légué  à  Catherine 
"  Vallée,  son  épouse,  la  jouissance  et  usufruit  de  tous  ses  biens 
"  pour  le  dit  usufruit  éteint,  retourner  et  appartenir  la  jouis- 
"  sfince  et  usufruit  seulement  des  dits  biens  aux  copartageants 
"  sus-nommés  ;  (|ue,  quant  à  la  propriété  des  dits  biens, 
"  Etienne  Guy  l'a  léguée  à  ses  petits  enfants,  c'est  à-dire,  aux 
"  enfants  de  ses  enfants  sus-uommés;  quoique  l'usufruit  légué 
"  à  Catherine  Vallée.ne  soit  pas  encore  éteint,  les  copartageants 
"  désirant  connaître  chacun  sa  part  et  portion  dans  les  dits 
"  biens  immobiliers,  en  conséquence,  ils  les  auraient  pour  ce 
"  fait  partager  entre  eux  à  l'amiable,  ainsi  et  de  la  manière 
"  qui  suit,  &;c."  Le  Demandeur  intimé  demande  la  nullité  du 
partage  pour  les  i*aison,s  suivantes  :  lo.  Parce  qu'il  n'aurait  été 
nommé  aucun  curateur  ou  tuteur  à  la  substitution  créée  par 
ce  testament;  2o.  Parce  qu'il  n'y  avait  jamais  eu  aucune 
évaluation  des  immeubles  sujets  au  partage;  3o.  Parce  que  ce 
partage  fut  fait  pendant  la  jouissance  et  possession  de  Cathe- 
rine Vallée  de  ces  mêmes  biens,  et  avant  que  les  parties  au 
partage  n'y  eussent  aucun  droit,  leur  droit  à  la  propriété  et  à  la 
jouis>ance  des  I tiens  ne  commençant,  aux  termes  dif  testament, 
qu'à  la  mort  de  leur  mère,  laquelle  vivait  encore  à  répoi|Ue  du 
partage  ;  4o.  Parceque,  par  ce  partage,  le  Demandeur  Intimé  a 
été  lésé,  et  que  la  lésion  par  lui  subie  était  de  plus  duciuartde 
la  valeur  île  la  portion  à  lui  assignée.  Par  ce  partage,  il  est 
échu  à  la  Défenderesse,  Hélène  Guy,  l'Appelante,  cinq  lots  de 
terre  et  une  rente  constituée  de. £3  par  année.  11  est  échu  à 
Etienne  Guy,  trois  lots  de  terre  et  trois  rentes  constituées 
s'élevant  à  £48.  Mi«-hel  Patrice  Guy,  le  Demandeur  intimé,  a  eu 
pour  son  lot  des  rentes  constituées  au  montant  de  £86  par  année, 
et  deu.K  terrains.  Eti^'iine  (jiuy,  l'un  des  Défendeurs,  s'en  rapporta 
à  justice,  en  déclarant  que  le  partage  avait  été  fait  de  bonne  foi, 
et  exécuté  depuis  plus  de  trente  ans,  et  qu'il  le  considérait 
valable,  en  autant  que  lui  et  ses  co-usufruitiers  y  étaient  con- 
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cornés,  durant  leur  vie,  laissant  à  ses  enfants  et  à  ceux  de  son 
frère  et  de  sa  sœur,  comme  propriétaires,  de  faire  un  nouveau 
partage  si  bon  leur  semblait,  avant  que  d'entrer  en  possession. 
Hélène  Guy,  l'Appelante  plaida  :  lo.  Par  une  exception  péremp- 
toire,  qu'il  s'était  écoulé  plus  de  ;d>x  ans,  et  même  plus  de 
trente  ans,  depuis  la  date  du  partage,  sans  que  le  Demandeur 
intimé  se  fût  pmrvu  en- rescision  de  cet  acte,  et,  par  conséquent, 
(ju'il  y  avait  prescription  contre  la  demande.  2o.  Par  une 
Ht'conde  exception,  elle  allégua  que  ce  partage  était  légal, 
malgré  que  leur  mère  eût  l'usufruit  des  biens;  que  d'ailleurs, 
il  était  de  fait  que  leur  mère,  Catherine  Vallée,  avait  consenti 
à  ce  partage  en  vertu  duquel  .ses  trois  enfants  prirent  posses- 
sion des  biens  ;  elle  nia  que  le  Demandeur,  intimé,  eût  été  lésé 
par  ce  pai-tage,  et  '  prétendit  que,  pendant  les  25  ans  qui  ont 
suivi  la  date  d©  cet  acte,  inclusivement,  jusqu'à  la  fin  de  l'année 
1-856,  les  biens  composant  le  lot  de  l'Intimé  avaient  été  d'une 
plus  grande  valeur  que  les  siens,  et  que  ce  fut  elle  qui  fut  lésée 
par  ce  partage,  et  non  pa>  l'Intimé.  Elle  allégua  que  par  le 
partage,  les  copartageants  avaient  renoncé  au  droit  de  se 
plaindre  de  toute  lésion  qui  pourrait  arriver  dans  la  division 
(!«*  biens,  et  que  cette  stipulation  rendait  l'Intimé' non  rece- 
vablc  dans  sa  demande.  Elle  a  prétendu,  de  plus,  que  l'Intimé 
était  non  fondé  en  loi  à  se  plaindre  du  fait  qu'un  tuteur  n'avait 
pas  été  élu  à  la  substitution,  (jue  les  appelés  ou  substitués  seuls 
pourraient  se  plaindre  sous  ce  rapport,  en  temps  et  lieu.  Comme 
dernier  moyen  au  soutien  de  cette  exception,  l'Appelante 
allégua  que  l'Intimé  avait  toujours  considéré  l'acte  de  partage 
valable,  et,  qu'en  vertu  de  cet  acte,  il  avait  touché  des  capitaux 
de  rentes,  et  avait  vendu  une  partie  des  biens  à  lui  assignés 
par  ce  partage,  et,  (ju'en  agissant  de  la  sorte,  il  avait  ratifié  ' 
cet  acte  dont  il  ne  pouvait  plus  se  plaindre.  Par  ses  réponses, 
l'Intimé  prétendit  que  la  prescription  de  dix  ans  ne  pouvait 
s'appliquer  à  l'acte  en  question,  qui  avait  été  fait  pendant 
la  vie  de  leur  mère  grevée  de  ^substitution,  n'avait  jamais 
été  exécuté,  <;u  ne  pouvait  compter  que  du  jour  du  décès  de 
leur  mère.  Lo  4  mars  1863  la  Cour  Supérieure  rendit  le 
jugement  qui  suit:  "La  Cour,  après  avoir  entendu  le  Deman- 
deur et  Hélène  Guj',  Défenderesse  ;  vu  la  déclarati(m  faite 
par  le  Défendeur,  Etienne  Guy,  (jue  le  partage  dont  il  est 
(juestion  a  été  fait  de  bonne  foi,  qu'il  a  été  exécuté  suivant 
sa  forme  et  teneur,  depuis  sa  date  jusqu'à  ce  jour,  savoir,  le 
3  mai,  1862,  ce  qui  forme  un  laps  de  temps  de  plus  de  trente 
fins,  et  qu'il  le  considère  valable  sous  tous  rapports,  en  autant 
que  lui  et  ses  co-usufruitiers  y  sont  concernés,  durant  leur  vie, 
laissant  à  leurs  enfants  légitimes,  comme  propriétaires,  de  faire 
•m  nouveau  partage  si  bon  leur  semble,  avant  que  d'entrer  en 
possession,  afin  d'éviter  toute  contestation  entre  frères  et  sœurs, 
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il  s'en  rapporte  sur  le  tout  à  ce  qu'il  plaira  à  la  cour  de  déci- 
der ;  considérant  qu'après  le  décès  de  feu  Etienne  Guy,  arrivé 
le  29  décembre,  1820,  sa  veuve,  Catherine  Vallée,  s'est  mise  et 
est  entrée  en  possession  de  l'usufruit  établi  en  sa  faveur  par 
le  testament  du  dit  Etienne  Guy,  en  date  du  12  décembre, 
1820  ;  vu  qu'il  résulte  de  la  preuve  produite  que  Catherine  Val- 
lée, a  joui  du  dit  droit  d'usufruit  depuis  le  décès  de  son  époux 
jusqu'au  2  mars,  1853,  jour  du  décès  de  Catherine  Vallée,  et 
cela  sans  interruption  ;  considérant  qu'au  temps  du  prétendu 
partage  du  26  octobre,  18al,  entre  le  Demandeur  et  les  Dé- 
fendeurs, les  copartageants  n'étaient  pas  en  pt)sstssion  du  dit 
usufruit,  et  ne  se  sont  mis  en  possession  qu'à  la  mort  de 
Catherine  Vallée  ;  considérant  que,  ni  au  temps  du  prétendu 
partage,  ni  à  l'époque  de  l'entrée  en  possession  du  dit  usufruit 
par  le  Demandeur  et  les  Défendeurs,  aucune  évaluation  des 
biens,  meubles  et  immeubles,  grevés  du  dit  usufruit  n'a  été 
faite,  vu  qu'il  n'y  a  pas  eu  de  curattur  de  nommé  aux  fins  du 
partage,  et  pour  veiller  aux  intérêts  de  ceux  qui  étaient  ap- 
pelés comme  légataires  en  propriété  des  dits  biens,  meubles  et 
immeubles;  considérant  que  le  partage  fut  fait  pendant  la 
durée  de  l'usufruit  de  Catherinci  Vallée,  et  lorsqu'elle  était, 
aux  termes  du  testament  du  dit  Etienne  Guy,  en  possession, 
comme  usufruitière,  de  tous  les  biens,  meubles  et  immeubles, 
mentionnés  dans  le  prétendu  partage,  vu  qu'il  n'appert  pas 
que  Catherine  Vallée,  usufruitière  en  possession,  ait  jamais 
consenti  au  partage  du  26  octobre,  1831,  ou  qu'elle  ait  jamais 
ratifié  ou  approuvé  le  dit  partage  ;  considérant  (|ue,  sous  les 
circonstances  établies  par  la  preuve  et  ci-dessus  constatées,  le 
partage  du  26  octobre,  1831,  est  illégal,  nul  et  de  nul  effet  en 
loi  ;  que,  supposant  que  le  dit  acte  de  partage  fût  légal,  il  a  eu 
un  effet  seulement  depuis  le  2  mai,  1853,  jour  du  décès  de 
Catherine  Vallée,  et  que,  partant,  la  prescription  invoquée  par 
la  Défenderesse  ne  s'applique  pas,  a  débouté  et  déboute  les 
exceptions  péremptoires,  par  la  Défenderesse  plaidées  en  cette 
cause,  et,  procédant  à  juger  sur  le  mérite  de  la  demande  du 
Denmndeur  ;  considérant  que  le  Demandeur  a  établi,  par  la 
preuve  et  en  droit,  que  le  partage  du  26  octobre,  1831,  était 
et  est  illégal  et  nul,  maintient  l'action  du  Demandeur  ;  la  cour, 
en  conséquence,  déclare  le  partage  du  26  octobre,  1831,  reçu 
devant  Marteau,  et  son  confrère,  notaires,  rescindé,  annulé, 
nul  et  de  nul  effet,  et  la  cour  le  met  au  néant,  réservant  au 
Demandeur  tout  et  tel  recours  qu'en  droit  et  en  justice  lui 
appartient  pour  le  recouvrement  des  profits  et  revenus  perçus 
par  les  Défendeurs  en  vertu  de  tel  partage.  (1) 

(1)  Autorités  citées  par  l'Appelante  :  Pothitr,  Nos  541,  564,  565,  566;  5 
TouUier,  No  MOI  ;  2  Ricard,  Traité  3,  chap.  9,  sect.  3,  part.  1,  p.  407  et  suiv. 
et  Nos.  696,  701,  704,  708  j  «uyot,  Rép.  vbo.  Partage,  p.  612. 
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Hélène  Guy  appela  de  ce  jugement  à  la  Cour  du  Banc  de 
la  Reine,  en  appel. 

MoNDELET,  Juge  :  L'intimé  .s'était  pourvu  devant  la  Cour 
Supérieure,  siégeant  à  Montréal,  pour  faire  mettre  de  cAté,  ua 
partage  fait  en^re  lui  et  les  Appelants,  en  date  du  26  octobre, 
1831,  des  biens  immobiliers  dépendant  de  la  succession  de  feu 
Etienne  Guy,  leur  père.  L'intimé  se  fonde  sur  plusieurs  rai- 
sons, entre  autres,  les  suivantes  ;  1**  Qu'il  n'aurait  été  nommé 
aucun  curateur  ou  tuteur  à  la  substitution  créée  par  le  testa- 
ment du  dit  feu  Etienne  Guy  ;  2*^  Qu'il  n'y  a  jamais  eu  aucune 
évaluation  des  immeubles  sujets  au  partage  ;  3*  Parce  que  ce 
partage  fut  fait  pendant  la  jouissance  et  possession  de  Cathe- 
rine Vallée,  (veuve  du  dit  Etienne  Guy,)  et  avant  que  les  par- 
ties au  partage  n'y  eussent  aucun  droit,  leur  droit  à  la  pro- 
priété et  à  la  jouissance  des  biens,  ne  commençant,  aux  termes 
du  testament,  qu'à  la  mort  de  leur  mère,  laquelle  vivait  encore 
à  l'époque  du  prétendu  partage  ;  é*-^  Parce  que,  par  ce  partage, 
l'intimé  a  été  lésé,  et  que  la  lésion  par  lui  subie,  était  de  plus 
du  quart  de  la  valeur  de  la  portion  à  lui  assignée.  L'appelante 
répondit  que  l'action  devait  être  renvoyée,  parce  que  :  l'"  L'in- 
timé ne  s'était  pas  pourvu  dans  les  dix  ans  après  le  partage, 
et  qu'il  s'était  écoulé  plus  de  trente  ans  depuis  ;  2"  Que  le  par- 
tage était  légal  et  permis,  bien  que  ce  fût  du  temps  de  la 
veuve,  leur  mère,  qui  avait  la  jouissance  ;  que  ce  partage  l'était 
d'une  succession  qui  leur  était  destinée  ;  que  ce  partage  était 
égal  et  juste,  et  qu'il  avait  eu  son  exécution  du  consentement 
de  leur  mère  :  3"  Point  de  lésion  ;  au  contraire,  les  biens  de 
l'Intimée,  lors  du  partage,  avaient  plus  de  valeur  que  ceux  de 
l'Appelante,  qui  n'ont  augmenté  de  valeur  que  dernièrement. 
Voici  les  questions  qui  se  présentaient  :  1°  Le  testament  de 
feu  Etienne  Guy,  comporte-t-il  une  substitution,  et  les  appelés 
au  second  degré,  pouvaient-ils  procéder  légalement  à  un  p. .  • 
tage  de  biens,  dans  lesquels  ils  n'avaient  qu'une  espérance  ? 
Ce  partage  est-il  nul  ?  2°  A-t-on  pu  ainsi  procéder  à  un  par- 
tage, sans  tuteur  à  la  substitution,  et  sans  évaluation  faite  des 
biens,  au  préalable  ?  3°  Supposant  le  partage  valable,  la  pres- 
cription de  l'ordonnance  compterait-elle  de  la  date  de  ce  par- 
tage, ou  seulement  du  jour  que  les  parties  au  partage  ont  eu 
la  possession  par  la  mort  de  leur  mère  ?  4°  Y  a-t-il  eu  lésion 
suffisante  pour  donner  à  l'Intimé  droit  à  obtenir  la  rescision 
du  partage  ?  5°  A-t-il  tellement  ratifié  ou  approuvé  ce  par- 
tage qu'il  soit  mai  itenant  déchu  du  droit  d'en  demander  la 
mise  au  néant  ?  Je  pense  :  1"  Que  ces  enfants  pouvaient  ywo- 
visoirement  faire  ce  partage,  même  du  vivant  de  leur  mère,  et 
durant  sa  jouissance.  Car,  à  proprement  parler,  c'est  moins  un 
partage  réel,  qu'un  état  p()ur  établir,  par  anticipation,  ce  qui 
leur  pourrait  revenir,  par  la  suite,  si  le  cas  y  échéait.    Ce 
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n'est  pas  spéculer  ou  tabler  sur  la  succession  d'un  père  (tes- 
tateur) vivant,  ce  qui  serAit  îniiiioral  et  est  prohibé  par  la  loi, 
c'est  purement  et  simplement  convenir  de  la  manière  dont  se 
feraient  ïes  choses,  si  jamais  l'occasion  surgissait  de  donner 
suite  à  cet  arrangement.  2°  Ainsi,  qu'il  y  ait,*  ou  non,  substi- 
tution, la  question  demeure  la  même,  et  ne  peut  recevoir 
aucune  atteinte  .défavorable  aux,  prétentions  de  l'Appelante, 
par  le  fait  que  la  veuve  vivait.  3"  Il  en  doit  être  de  même,  à 
raison  delà  difficulté  que  l'Intimé  fait  résulter  de  la  non  nonji- 
nation  d'un  tuteur  à  la  sul)stitution.  Il  ne  s'agit  pas  des  droits 
substitués  ou  de  lt»]iv  ordre,  le  partage  ne  touche  aucunement 
à  ces  droits,  et  les  sulj>stitués,  si.le  cas  y  échet,  prendront  leurs 
parts  comme  si  rien  n'eût  été  fait.  4"^'  Je  fais  la  même  ob3er- 
vation  à  la  non  évaluation  des  biens.  Les  substitués  ne  peuvent 
être  privés  d'aucun  de  leurs  droits  par  ce  partage,  ou  plutôt 
cet  arrangement  provisoire.  5°  La  prescription  court  (du  moins 
suivant  moi,  car  il  y  a  partage  d'avis  sur  cette  question,)  du 
jour  du  partage,  et  non  de  la  prise  de  possession  par  la  mort 
de  la  veuve.  Je  tiens  que  c'est  un  arrangement  provisoire, 
auquel  on.  pourrait  donner  ou  ne  pas  donner  suite,  en  sorte  que 
tout  naturellement  et  en  raison,  doit-on  dire,  que  c'est  dans 
les  dix  ans,  que  l'Intimé  a  pu  se  pourvoir  contre  ces  conven- 
tions provisoires.  6*^  Il  me  paraît  que  c'est  la  valeur  des  ter- 
rains, lors  du  partage,  qui  doit  être  la  mesure  de  la  lésion, 
s'il  y  en  a  eu  et  non  pas  la  valeur  survenue  depuis,  par  suite 
de  causes  imprévue"  lors  du  partage  ;  cela  posé,  non  seulement 
l'Intimé  n'a  pas  établi  lésion,  mais  la  preuve  constate  que  son 
lot  avait,  lors  du  partage,  plus  de  valeur  que  celui  de  l'Ap- 
pelante. 7^^  L'Intimé  est,  suivant  moi,  déchu  du  droit  de 
revenir  contre  '.et  accord,  ou  arrangement  provisoire,  disons 
conservatoire,  qu'il  a  ratifié,  approuvé,  et  auquel  il  a  donné 
suite,  tout  aussi  longtemps  qu'il  a  cru  de  son  intérêt  de  le  faire. 
8"  Il  me  paraît  en  outre,  et  je  ne  le  dis  que  d'abondant,  que 
la  veuve,  mère  des  parties,  a,  tacitement  du  moins,  approuvé 
cet  arrangement.  D'après  ces  raisons,  je  suis  d'avis  (|ue  le 
jugement  dont  est  appel,  est  mal  fondé  en  droit  et  en  fait, 
qu'il  doit  être  infirmé,  et  l'action  de  l'Intimé  déboutée.  Je  dois 
remarquer  que  j'ai  énoncé  mes  propres  opinions,  sans  en  rendre 
solidaires  mes  iionorables  collèges.  La  cour  est  unanime  quant 
aux  motifs  du  jugement,  tel  que  je  l'ai  rédigé,  et  que  je  vais  le 
lire  :  La  Cour  d'Appel,  composé  des  juges  DuvAL,  Meuëdith, 
MoNDELET  et  Badgi.EY,  a,  le  1  mars  IHii-ii,  rendu  le  jugement 
suivant  : 

'  La  Cour  :  Ctmsidérant  que  le  partage  du  26  octobre  1831, 
et  dont  l'Intimé,  par  son  action,  réclamait  l'annulation  et  mi.se 
au  néant,  pour  les  raisons  et  causes  énoncées, en  sa  déclaration, 
est  en  loi  légal,  et  a  pu  être  fait  et  conclu,  comme   il  Vu  et'' 
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valablement  entre  les  parties  à  iceluî,  qui  n'ont  statué  que  sur 
les  parts  d'usufruit  qu'elles  recueillaient  du  chef  de  leur  père, 
Etienne  Guy,  et  qu'en  icelui  partage,  il  n'y  a  eu  aucune  lésion, 
les  dites  parties  à  icelui,  d'ailleurs,  étant  majeures  ;  considérant 
que,  par  le  partage,  les  parties  à  icelui,  majeures,  et  à  toutes 
fins,  en  droit  de  le  faire,  pour  établir  purement  et  simplement 
ce  qui  pourrait  éventuellement  leur  revenir  dans  leurs  droits 
à  recueillir  du  chef  de  Etienne  Guy,  est  obligatoire  pour  toutes 
les  parties  au  partage  ;  considérant  que,  dans  le  jugement  dont 
est  appel,  il  y  a  par  conséquent,  erreur,  casse,  annulle  et  met 
au  néant  le  jugement  rendu  par  la  Cour  Supérieure,  siégeant 
à  Montréal,  le  4  mars  1863,  et  cotte  cour  procédant  à  rendre 
le  jugement  que  la  cour  de  première  instance  eût  dû  rendre, 
déclare  l'Intimé  mal  fondé  en  son  action,  laquelle  est  par  le 
présent  jugement  déboutée."  Le  conseil  privé  a  confirmé  le 
jugement  de  la  Cour  du  Banc  de  la  Reine.  (14  D.  T.  B.  C, 
p.  229  et  17  D.  T.  B.  C,  p.  122.) 

Laflamme,  R.  et  G.,  pour  Michel  Patrice  Guy. 

Leblanc  et  Cassidy,  pour  Hélène  Guy. 


CAPIAS.— BAIL  BOND. 

Court  of  Queen's  Bench,  Montréal,  9th  March,  1864. 
In  Appealfrom  ïhe  Superior  Court,  District  of  St.  Francis. 


Before:  Du  VAL,  C.-J.,  Meredith,  J. 

Badgley,  J. 


Mondelet  j.,  and 


James  A.  Sewell,  (Petitioner  in  Court  below),  Appellant,  and 
Aaron  b.  Vannevar  et  al,  (Plaintifts  in  court  below), 
Respondents. 

Held  :  That  a  Défendant  who  has  bcen  arrested  by  virtne  of  a  writ  of 
copias  ad  respondfndum,  and  who  lias  piven  bail  to  the  slieriff  for  bis 
appearanoe  at  tbe  retnrn  of  the  said  writ,  may  put  in  spécial  bail  or 
pecnrity  at  any  time,  and,  even  after  judgment  rendered  in  the  original 
suit,  upon  spécial  application  therefor,  and  sufflcient  cause  shewn  for 
extending  the  time  of  puttinj;  in  such  bail. 

2nd.  That  in  default  ofthe  Défendants' putting  in  such  spécial  bail, 
liis  snreties,  who  bave  given  bail  to  the  .shorifffor  bis  appearance,  maj' 
do  PO  at  any  time,  upon  application  for  that  purpose,  and  sufTicient  cause 
shown.  (l) 

This  appeal  was  from  a  jutlgment  rendered  in  a  cause  ins- 
tituted  in  the  Superior  court,  in  the  district  of  Saint  Francis, 
wherein  Respondents  were  Plaintiffs,  and  Justin  M.  De 
Courtenay,  Défendant,  refusing  the  application  of  Appellant, 

(1)  V.  art.  824  et  828,  C.  P.  C. 
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one  of  the  Défendants,  bail  to  the  sheriff,  praying  leave  toput 
in  spécial  bail.  It  is  recorded  in  thèse  terms  :  "  Tho  prayer  of 
petitioner  to  put  in  spécial  bail  is  rejected,  with  costs."  The 
action  in  which  this  pétition  of  Appellunt  was  denied,  com- 
menced  by  a  writ  of  cupias  ad  respondendum  against  the  body 
of  De  Courtenay.  He  had,  some  tiine  previous  to  the  issuing  of 
the  writ,  been  a  résident  in  the  district  of  St.  Francis,  but  had 
removed  therefrom  ;  and,  at  the  period  of  the  suing  out  of  the 
process  against  him,  was  douiiciled  at  the  parish  of  St  Foy,  in 
the  district  of  Québec  The  writ  issued  out  of  the  Court  at 
Sherbrooke  returnable  there,  on  the  firstday  of  October,  1861  ; 
it  was  addressed  to  the  sheriff  of  the  district  of  Québec,  who 
an-ested  Défendant  at  his  résidence  in  the  parish  of  St.  Foy.  At 
the  request  of  Défendant,  Appellant  consented  to  become  bail  to 
the  sherifl,  and,  thereupon,entered  into  the  usual  bond.  On  the 
9th  of  the  nionth  of  October,  De  Courtenay  applied  to  the  court 
at  Sherbrooke  for  permission  to  put  in  spécial  bail,  and  prayed 
leave  to  do  so  at  Québec,  setting  forth,  in  his  pétition  for  that 
pui'pose,  that,  under  the  writ  of  capias,  he  had  been  arrested 
in  the  district  of  Québec,  and  had  there  given  bail  to  the  sheriff 
of  that  district,  that  the  condition  of  the  bond  hy  him  and  his 
bail  entered  into,  was,  that,  on  or  before  the  return  day  of  the 
writ,  or  within  eight  days  thereafter,  he  should  give  security 
as  by  law  provided,  or  put  in  spécial  bail  to  the  action  ;  that, 
in  discharge  of  his  bail  to  the  s'  eriff,  he  was  desirous  of  either 
giving  the  said  security,  or  of  putting  in  spécial  bail,  but  that 
he  was  unable  to  furnish  such  security  or  spécial  bail  in  the 
district  or  St.  Francis,  but  was  prepared  to  give  it  before  the 
court  in  the  district  of  Québec,  where  he  was  then  residing  ; 
and  he  prayed  that  he  might  be  permitted  to  put  in  such 
security  or  spécial  bail  before  one  of  the  judges  of  the  court, 
or  the  prothonotary,  at  Québec,  on  such  day  as  the  court  at 
Sherbrooke  might  be  pleased  to  appoint.  The  truth  of  the 
facts  set  forth  in  this  pétition  was  established  by  Defendant's 
afïidavit.  The  présentation  of  the  pétition  to  the  court  at 
Sherbrooke,  in  the  district  of  St.  Francis,  took  place  within 
the  eight  days  next  after  the  return  day  of  the  writ  of  capîas 
ad  respondendum.  The  judgment  of  the  court,  there,  upon  the 
application  to  give  security  or  a  bail  bond  at  Québec,  is  in 
thèse  words  :  "  Parties  are  heard  on  pétition,  pétition  is  rejected, 
with  costs."  The  Respondents  prosecuted  their  action  against 
DeCourtnay,  and,  on  the  17th  June,  1862,  obtained  judgment 
for  the  sum  of  $1307.62,  with  interest  from  the  4th  September, 
1861,  and  costs.  The  Appellant,  subsequently  learning  his 
position.and  the  liability  he  had  incurred  towards  Respondents, 
presented  to  the  court,  sitting  at  Sherbrooke,  rf  mémorial  asking 
permission  to  put  in  spécial  bail  in  discharge  of  his  previous 
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bond  to  the  sheriff.  This  he  did  on  the  13th  March,  1863,  and 
in  it  he  repreaented  that  he  had  always  purposed  such  bail 
should  be  given,  and  harl  in  the  month  of  Oetober,  1S61, 
within  the  time  appointed  by  law,  caused  Défendant  to  péti- 
tion the  jndge  at  Sherbrooke  for  leave  so  to  do,  and  from  that 
period  had  been  under  the  impression  that  spécial  bail  had  in 
tact  been  received,  and,  tberefore,  he  had  given  the  matter  no 
further  thought.  Thèse  averments  were  supported  by  his  own 
affidavit,  as  well  as  by  that  of  Défendant  ;  notwithstanding 
this.  however,  his  prayer  was  refused  by  the  court  l»elow,  the 
judgment  thereon  being,  as  before  stated,  that  his  pétition  was 
rejected  with  costa.  It  was  from  this  judgment  (which  is 
reported  in  12  R.  J.  R.  Q.,  p.  88,)  that  an  appeal  was  instituted. 
Andrews,  for  Appellant,  said  :  The  Appellant  subinits  that 
he  is  aggrieved,  by  thèse  décisions  of  the  Court  below,  which 
fasten  upon  him  a  liability  towards  Respondent,  to  so  large 
an  amount  as  a  sum  exceeding  S1300.  He  believes  the  policy 
of  the  law,  at  this  period,  whatever  it  niay  hâve  been  in  for- 
mer years,  is  entirely  adverse  to  such  an  interprétation  of  the 
statute,  and  at  variance  with  its  apirit  ;  he  sees  that  the  pro- 
ceedings  against  a  debtor,  formerly  so  rigorous  in  England, 
from  which  country  the  process  of  capias  ad  Rcspondendurti 
was  introdueed  into  Canada,  as  to  permit  the  arrest  of  the 
person  in  almost  every  case,  were,  at  the  earliest  period  of 
Canadian  législation,  after  the  cession  of  the  colony  to  the 
British  Crown,  so  far  modifîed,  that  the  arrest  before  judg- 
ment was  not  permitted,  except  upon  an  affidavit  that  Défen- 
dant was  on  the  point  of  leaving  the  Province,  whereby 
Plaintiff  might  be  deprived  of  his  remedy  against  him.  (17 
Geo.  3,  chap,  2,  and  25  Geo.  3,  chap.  2.)  Indeed,  the  législation 
upon  the  subject  has  been,  in  England  as  well  as  in  this  coun- 
try, for  a  séries  of  years  past,  constantly  and  steadily  leading 
to  the  protection  of  the  person  of  the  debtor  from  imprison- 
ment,  while,  at  the  same  time,  it  aims  to  make  his  property 
available  to  his  creditors  :  we  hâve  seen  additional  facilities 
from  time  to  time  affbrded  for  the  taking  of  the  absconding 
debtor,  but  such  arrest  is  not  sanctioned  unless  there  be  a 
fraudulent  intention  in  leaving  the  Province  ;  and,  whereas, 
formerly,  the  imprisonment  of  the  body  in  exécution  for  debt 
was  permitted  in  ail  cases  where  the  capian  ad  Reftponden- 
dum  had  issued,  as  well  as  in  satisfaction  of  ail  judgments 
given  in  commercial  matters,  now,  in  Canada  at  least,  the 
exécution  against  the  body,  or  capias  ad-  Kafisfacievdunt  is 
abolished.  We  now  find  that,  by  means  of  the  security  bond 
which  the  law  allowa  Défendant  to  give,  he  cannot  be 
constrained  even  to  remain  in  the  Province,  if  he  has  com- 
mitted  no  fraud  as  regards  his  estate,  but  has  fairly  given  it 
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np  for  the  benefit  of  his  creditora.  Thus.  the  entire  aîm  of  the 
liiw  at  tlio  présent  day  is,  that  property  sliall  be  liable  for 
dcbts,  but  that  the  person  shall  be  free,  ho  long  as  the  debtor 
is  not  giiilty  of  fraud  in  respect  of  his  (^state  ;  conse(|uently, 
the  arrest  of  the  body  is  permitted  nndcr  the  writ  of  capias 
ad  JieMpondendam  entirely  with  this  view  ;  and  the  bond 
required  to  be  given  to  the  sheriff  is  also  to  the  same  end, 
that  the  estate  of  the  debtor  shall  be  delivered  honestly  to 
the  creditor  ;  and  nothing  else  is  denianded  of  the  debtor  or 
his  bail.    The  early  ordonnances  of  Canada  (17  Geo.  3,  ch.  2, 
and  2ô  Geo.  3,  ch.  2,)  regulating  the  proeess  of  attacbment 
against  the  V)ody,  directed  that  the  sheriff  should  hold   the 
Défendant  to  bail,  or  commit  him  to  prison  until  spécial  bail 
should  be  given,  or  until  two  days  after  exécution  might  be 
obtained  by  Plaintiff.    The  condition  of  the  spécial  bail  thon 
was,  that  the  party   arrestod    would    surrender   hiniself  in 
exécution,  his  body  being,  as  before  remarked,  then  liable  to 
imp/isonment  in  exécution   in  ail  cases  where  the  writ  of 
capian  ad  Reapovdendum  had  issued,  as  well  as  in  satisfac- 
tion of  judgments  in   commercial   niatters,  but  at  a   later 
period  it  was  enacted  (5  Geo.  4,  ch.  2),  that  the  recognizance 
of  spécial  bail  should  be,  that  Défendant  should  not  leave  the 
Province  without  paying  the  debt  :  at  first  the  debtor  had  to 
pa3^  or  remain  in  goal  in  exécution  ;  afterwards,  instead  of 
being  confined  in  prison,  he'  was  only  held  to  give  bail  to 
reniain  in  the  Province  :  and  now  he  is  permitted  to  enter 
into  a  security  bond  whioh  permits  him  to  go  where  he  will, 
so  long  as  he  conducts  himself  honestly.    The  same  statute 
which  provided  that  the  recognizance  of  spécial  bail  should 
be  that  the  Défendant  should  not  leave  the  Province  without 
paying  his  debts,  and   which  correcte»!  the  evil  of  imprison- 
ment  in  default  of  payment,  expressly  provided  that  such  bail 
niight  lie  put  in  at  any  time,  either  before  or  after  judgment, 
thus  di.stinctly  shewing  that,  at  that  period,  the  law  intended 
merely  that  the  creditor  should  hâve  a  right  to  the  présence 
of  his  debtor  in  the  Province,  and  nothing  more,  and  that  the 
bail  should  at  no  time  be  held  to  secure  him  any  thing  but 
this.    The  12  Vie,  ch.  42,  in  its  preamble,  déclares  that  impri- 
sonuK^nt  for  debt,  where  fraud  is  not  imputable  to  the  debtor, 
is  not  only  demoralizing  in  its  tendency,but  is  detrimental  to 
the  true  interest  of  the  creditor.  And  it  is  this  net  which  tirst 
permitted  thegiving  of  the  security  bond,  whereby  the  debtor 
is  at  liberty  to  range  the  world,  if  he  faithfully  put  his  cre- 
ditors  in  possession  of  his  estate.    This  latter  statute  is  re- 
enacted  in  the  Consolidated  statutes  of  Lower  Canada,  ch.  87, 
sec.  3  and  contains  the  foUowing  clause,  exception  and  proviso, 
which  hâve  given  rise  (as  appears,  as  before  stated  on  the 
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report  f)f  tho  case  now  iinrler  consifleration),  to  the  refusai  of 
the  pi'ayer  of  the  Appellants  pétition  in  the  court  below.  The 
net  in  its  12th  section  déchires  that  nothing  therein  shall  pre- 
vent  nny  person  arrf  '^ed  under  anj'^  writ  of  rapîns  ad  Jiei^- 
povdciuhtm  frotn  putting  in  spécial  bail  to  the  action,  as  per- 
niitted  by  the  law  of  Lower  Canada  then  in  force.  Excepf'xnrj 
only  that  such  spécial  l)ail  shall  not  be  reccived  unless  ])ut  in 
on  the  return  day,  or  at  anj'  tinie  before  tho  return  dny,  or 
within  the  eight  days  next  after  the  return  day,  provided 
(d^vayi!  that  it  shall  be  in  the  power  of  the  court,  upon  spécial 
application,  and  suffieient  cause  shown,  to  extend  the  tiiue  for 
putting  in  such  spécial  bail.  Now  the  C(nn*t  below  appears  to 
hâve  considered  itself  precluded  by  the  cxceptiov  in  this  sta- 
tute,  ond,  therefore,  rejected  Appellant's  application,  because 
the  peri(Ml  of  eight  days  next  after  the  return  day  of  tho 
action  had  elapsed,  befoi'e  tlui  permission  to  give  spécial  bail 
was  sought  ;  the  Court  conceiving  itself  tied  and  bound  by 
its  literal  construction  of  the  enactinent  of  the  exception, 
and  that  no  relief  could  V)e  granted  under  the  provision  of 
the  act  innnediately  following  it.  The  Appellant  trusts  this 
honorable  Court  will  view  tho  rnatter  in  a  différent  light, 
and  afford  hiin  that  relief  which  vvas  denied  him  by  the 
learned  judge  in  the  Court  below.  He  confidently  expects  this, 
not  only  from  the  equity  of  his  prayer,  but  because  he  con- 
çoives a  construction  of  the  statute  according  to  its  spirit  is 
favourable  to  his  pretohsions .  and  because  the  question  now 
subniitted  has  sevoral  titnes  corne  before  thé  Courts  in  the  dis- 
trict of  Québec  and  Montréal,  and  so  far  as  Appellant  is  in- 
foï-nied,  has  always  been  so  decided,  as  to  give  relief  to  par- 
ties similarly  circunistanced.  l'ho  judges  before  whoin  the 
point  has  beon  arguod,  hâve  held  that  tho  dolay  of  oight  days 
is  not  .so  fatal  to  tho  bail  as  tho  Court  below  soems  to  havo 
supposed  it.  In  the  case  of  Miles  and  Aspinall,  decided  by 
M.  Justice  MoNK,  presiding  in  tho  Superior  Court,  at  Mont- 
réal, since  the  l'uling  of  tho  judge  in  the  court  below,  spécial 
bail  was  pormitted  to  l>o  gi\'on  after  the  expiration  of  the 
perioil  nientionod  in  tho  statute.  (1)  A  siinilar  application  was 

(  1  )  La  sect.  3  du  oliap.  87  «les  .S.  R.  lî.  C.  «''tait  en  ces  terineH  :  La  contlitifjii 
(le  toute  ieL'«)iuiai.>'8aiice  pour  un  cautionnement  Hpi'cial  ou  cautionnement  île 
l'action  ipii  doit  être  donné  ou  fourni  par  aucun  I)éfendeur(]ui  aura  «Hé  arn'té, 
en  vertu  d'un  lirei  de  cailla^  od  riximiKlfiiihim,  émis  en  conformité  des  dispo- 
sitions de  la  loi,  sera  telle  (|Ue  les  cautions  ne  ])ouri'ont  devenir  respon- 
sables, h  moins  (jue  le  Défendeur  ne  laisse  le  l>as-('nnada,  sans  avoir  acquitté 
la  dette,  ainsi  (pie  l'intért't  et  les  frais  de  laction  «jui  aura  été  intentée  ;  et  tel 
cautionnement  8))écial  ne  sera  pas  rciu  î'i  moins  «ju'il  ne  soit  donné  le  jour  du 
rapport  dn  «lit  bref  ou  en  aucun  temps  avant  ce  jour,  ou  dans  les  huit  jfmrs 
(|iii  .suivront  celui  du  lapjiort  ;  mais  la  cour  poni'ra,  sur  demande  spéciale 
et  cause  montrc^e,  prolonger  le  délai  pour  fournir  tel  cautionnement  spécial.  " 
T.a  Cour  peut,  pous  les  dispositions  de  la  section  .3  du  cli.  87  des  S.  R.  R,  C., 
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mado  sonie  few  years  sinco  to  the  late  M.  JuHtice  Chahot.  ait- 
ting  in  a  cause  of  Bnfin  et  al.  Vs  Bell  et  al.  ;  (1)  and  that  lear- 
ned  judge,  although  he  rofused  the  application,  did  so  solely 
for  the  roason  that  no  spécial  grounds  were  set  forth  in  sup- 
port of  it,  and  not  because  it  was  too  late  to  grant  it  ;  that 
judge  stating  the  terins  of  the  statute  required  such  a  r<'(juest 
shoiild  be  spécial,  and  ordy  granted  upon  sufficient  cause 
ahewn.  In  another  cause,  Lefebvre  vs.  Faillie,  (2)  M.  Justice 
Badoley  held  that  spécial  bail  inay  be  put  in  even  two  yeara 
subséquent  to  the  judginent,  and  at'ter  the  bail  to  the  shérif 
had  been  sued  upon  their  bond,  and  tins  lie  permitted  to  be 
donc  on  pétition  of  the  bail  theinselves,  that  honorable  judge 
sta'ing  it  to  be  true,  that  the  reason  assigned  in  the  case  before 
hini  by  the  bail,  nninely,  that  they  were  ignorant  of  the 
law,  wjis  certainly  a  weak  one,  but  that  as  the  application 
could  do  no  harin  to  the  Plaintiff,  who  had  still  his  security 
as  provided  by  law,  he  could  grant  the  application.  The  ques- 
tion was  also  brought  before  the  Superior  Court,  at  Québec, 
presided  over  by  M.  Justice  Meredith,  when  spécial  bail  was 
received  by  him  seven  monthsafter  judginent,  and  after  action 
on  the  bond  to  the  shérif  had  been  instituted.  The  correetness 
of  this  proceeding  came  to  be  argued  before  thia  honorable 
Court,  sitting  in  appeal,  when  the  judginent  permitting  the 
spécial  bail  to  be  given  was  not  disturbed.  Gampbell  vs.  At- 
kins  et  al.  (12  R.  J.  R.  Q.,  p.  91.)  It  is  true  that  in  this  last 
mentioned  case,  which  was  a  peculiar  one,  and  presented  (|ues- 
tions  that  the  présent  one  does  not,  the  Court  coniposed  of 
four  judges  was  equally  divided,  and  thus  the  décision  of  M. 
Justice  Meredith   remained   affirmed.     The   Honoi-able  Sir 

reproduisant  les  dispositions  de  la  section  1 2  du  ch.  42  du  Htatut  du  Ca- 
nada <le  1849,  12  Vict. ,  permettre  de  fournir  un  cautionnement  spécial  après 
les  huit  jours  du  rapport  du  bref  de  rapian,  et  même  après  que  le  shérif  a  trans- 
porté le  cautionnement  qui  lui  a  été  fourni.  (Mile*  vs.  Aupinal,  C.  S.,  Mon- 
tréal, 1er  Décembre  18H2,  Mobin,  J.,  12  ti.  J.  R.  Q.,  p.  94.) 

(  1  )  La  demande  de  fournir  un  cautionnement  spécial,  faite  après  les  huit 
jours  du  rapport  du  bref,  doit  contenir  des  raisons  suffisantes  pour  la  justifier  ; 
et,  si  le  requérant  ne  montre  pas  cause,  sa  demande  sera  renvoyée  pour  cette 
raison.  Statut  du  Canada  de  1 849,  12  Vict.,  chap.  42,  sect.  12.  { li^(}hi  H  ni . 
vs.  Rell  et  al.,  C.  S.,  Québec,  1er  mars  1858,  Chadot,  .1.,  (5  R.J.R.Q.,  p.  172.) 

(2)  Sous  les  dispositions  de  la  sect.  12  du  chap.  42  du  8.  du  C.  de  1849,  12 
Vict.,  la  cour  peut  permettre  au  Défendeur,  <iui  a  été  arrêté  sur  capias,  et  à 
ceux  <|ui  ont  fourni  pour  lui  le  cautionnement  au  shérif,  de  fournir  un  nouveau 
cautionnement  que  le  Défendeur  se  remettra  et  livrera  entre  les  mains  du  shé- 
l'if,  quand  il  en  sera  requis,  et  <ju'à  défaut  par  lui  de  ce  faire,  les  cautions  re- 
quérantes seront  tenues  de  payer  la  dette  et  ce,  après  nue  le  jugement  a  été 
rendu  maintenant  le  capias  et  que  le  shérif  a  transporté  le  cautionnement  qui 
lui  a  été  fourni,  et  qu'une  poursuite  a  été  intentée  contre  les  cautions  origi- 
naires, basée  sur  ce  cautionnement.  (  Le/ebn'e.  vs.  Vallée,  et  Vallée  et  al. ,  Re- 
quérants, 0.  S.,  Montréal,  30  lyecsmbre  1858,  Bapoley,  J.,  7  R.  J.  R.  Q., 
p.  96.) 
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IjOULS  Hypolite  Lafontaine,  C'hief-Justice,  expressedan  opi- 
nion that  the  application  tu  extend  the  delay  ought  properiy 
to  he  niado  V)efure  the  expiration  oï  the  period  which  it  was 
desired  to  extend,  or  at  least  that  it  should  be  so  before  the 
rendering  of  the  final  judgnient  in  the  8uit  :  now  if  it  could 
be,  under  any  circunistances,  allowed  at'ter  the  expiration  of 
the  eif^ht  days,  then  the  Court  is  not  irremediably  bound  by 
the  strict  letter  of  the  statute  :  and,  if  the  bail  could  not  be 
received  after  the  final  judginent  in  the  cause,  it  niust  be  for 
other  reasons,  not  to  be  found  in  the  statute.  The  Hon.  M. 
Justice  C A RON,  who  pronounced  the  judginent  in  this  hono- 
rable Court  in  the  labt  mentioned  case,  stated  that  one  of  the 
questions  to  be  decided  'vas,  whether  the  application  had  been 
inude  in  time  or  not  ;  th^  Appellant,  to  estâblish  that  it  had 
not  boen,  refers  the  Cr  art  to  the  12th  Vict.,  ch.  42,  sect.  12, 
requiring  that  the  bail  shall  be  put  in  within  eight  days  after 
the  return  day  of  the  capiaa.  The  Respondent  in  answer  says 
this  delay  may  be  extended  by  the  Court,  on  cause  shewn  ; 
to  this  the  Appellant  replies  :  the  application  to  extend  the 
period  should  be  made  before  such  period  has  elapsed.  In  this 
reply,  the  learned  judge  adds,  there  is  some  plausibdity,  and 
the  teriris  of  the  proviso  seeni  to  lend  theniselves  to  such  an 
interprétation  of  the  statute,  but  when  the  spirit  of  the  law 
is  considered,  which  is  entirely  in  favor  of  the  liberty  of  the 
subject,  and  ineans  to  restrain  as  niuch  as  possible  impiison- 
nient  for  debt,  we  (remarked  the  judge)  come  to  the  convic- 
tion that  the  power  of  the  Court  to  extend  this  delay  is  not 
liniited  to  the  tinie  during  which  the  delay  lasts.  Where  so 
much  has  been  said  by  the  able  judges  before  whoni  this  ques- 
tion has  corne,  it  may  be  thought  pi-esuniptuous  in  counsel  to 
ofi'er  further  reniarks,  yet  the  hardship  of  forcing  thcir  client 
to  pay  a  debt  not  his  own,  to  enrich  Respondents,  they  trust, 
Uiay  be  their  excuse  when  they  further  subniit  that  the  ruling 
of  the  Court  below  seems  to  be  a  sacrifice  of  the  spirit  of  the 
law,  and  of  justice  to  the  uiere  letter  of  the  law.  They  res- 
pectfully  contend  that  if  the  décision  of  the  Court  below  be 
maintained  by  this  tribunal,  debtors  hereafter  \\  ill  be  most 
injuriously  afiected  if,  not  having  given  bail  to  the  sherifi',  they, 
further,  fron»  any  ignorance  of  the  law,  want  of  means,  or 
friends,  anxiety  of  mind,  or  other  cause,  omit  the  giving  of 
spécial  bail  until  after  the  expiration  of  eight  days  after  the 
return  day  of  the  wiit,  for  then  they  must  hopelessly  re- 
main in  prison  until  tliey  are  able  to  satisfy  their  creditor. 
If  to  enable  themselves  properiy  to  défend  their  interests, 
and  to  avoid  imprisonment,  they  décide  to  give  bail  to  the 
sherifi",  how  difficult  will  it  hereafter  be,  even  for  the  most 
honest  man,  to  procure  such  bail,  when   the   risk   of  ruin 
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hy  an  orror  or  nuHtako  on  Iiîh  part  in  h-ttin^  pas»  the  fatal 
ei^ht  «lay.s,  bocoincw  «jencrally  known.  If  tlu're  in  a  discretio- 
nary  [)ovver  vcstud  in  tho  (.ourt,  tlicre  wa.s  a  failurt?  of  justice 
in  refusinj^  to  exercise  it,  and  Appellant  lielieves  that,  witli 
every  désire  in  tlie  learniid  judj^e  in  the  Court  belovN'  to  soun- 
dly  interpret  tlie  law,  he  lias  failed  to  do  so  ;  tho  construction 
put  upon  tlie  statute  hy  the  other  judijes  who  held  a  différent 
view  on  the  (luestion,  is  certainly  not  opposite  to  the  spirit  of 
tlie  hivv,  hut  m  accord  with  it,  while  the  littéral  construction 
of  the  statute  would  lead  to  fjreat  liardsliip,  because  if,  under 
no  cause  shewn,  no  peculiar  circuinstances,  spécial  bail  could 
he  rec(iived  after  the  ])eriod  of  eight  days  froiri  the  rcturn  day 
of  tho  vvrit,  then  no  error  of  fact  or  law,  no  niistake,  or  décep- 
tion, no  dan^erous  illness,  no  unavoidahle  absence,  or  even 
déception,  fraud  or  violence,  whereby  spécial  bail  vvas  oniitted 
to  be  put  in  ov  provented,  would  be  of  any  avail  either  to  the 
unfortunate  debtor  in  prison,  or  to  lus  bail  to  the  sheriff,  if 
such  there  were.  If  the  Court  is  absolutely  restrained  and  prohi- 
l)ed,  as  the  Court  b(!lovvseems  tohave  ruled,  then  no  nmtter  what 
the  cause  shewn  the  décision  ujust  be  the  same.  Hut  the  interpré- 
tation, both  before  and  siiicc!  the  judgment  of  the  Court  below, 
put  upon  the  statute  by  the  other  judges  to  whoin  the  (lues- 
tion  has  been  subniitted,  is  one  which  affords  relief  against 
the  abuse  of  the  law,  by  allaying  the  rigorof  its  letter,  while, 
at  the  sanie  time,  it  does  not  contradict  or  overturn,  but,  on 
the  contrary,  uphoKIs  its  spirit,  and  maintains  its  j^rounds 
and  principles  The  Appellant  believes  the  Court  below  has 
erred  in  its  décision,  and  confiduntly  expects  he  will  be 
relieved  froni  its,  to  him,  ruiuous  effects,  by  the  reversai  of 
the  judgment  of  which  he  coniplains. 

For  Respondents  it  was  argucd  that  apart  from  the  ques- 
tion as  to  the  power  of  the  court  to  hâve  granted  said  peti- 
tion.the  sanie  was  properly  rejected  for  several  other  reasons: 
Ist.  The  petitionei's,  of  whoni  Appellant  was  one,  were  not 
parties  to  the  original  cause,  and  there  is  nothing  in  the 
record  to  show  hat  they  ever  gave  bail  to  the  sherift',  except 
their  affidavits  produced  with  said  pétition,  and  the  return  of 
the  shei'iff  to  the  aipùis  shows  that  Défendant  was  in  lus 
custody,  but  does  not  state  that  he  was  in  the  custcxly  of  the 
bail.  2nd.  If  a  pétition  to  put  in  spécial  bail  were  niade,  it 
could  only  hâve  been  inade  by  Défendant,  who  did  not  péti- 
tion, and  the  provisions  of  the  21st  section  Consolidated  Sta- 
tutes  of  Lower  Canada,  cap.  87,  and  of  the  3rd  sub-section  of 
section  Ist  of  satne  Act,  only  provide  for  a  Défendants  being 
allowed  to  put  in  spécial  bail,  under  certain  circumstances. 
3rd.  The  conditions  of  the  bond  to  be  taken  by  the  sheriff, 
are  that  Défendant  shall   give  security  to  the  court,  while 
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petitioncrs  allt%'e  th.at  the  conditioim  ot*  thi;  tonil  givt-n  by 
tlu'in  wciv,  that  thoy,  lu-titioiu-rs,  shoiild,  w  itliin  the  tinio 
provi(K'<l,  give  socurity  renuiretl  l»y  law,  or  shouM  put  in 
spei-ial  bail  to  the  action.  No  such  bond  could  havo  boen 
tiikon  by  the  sheritt',  and  would  havo  boen  illejçal.  4th.  The 
pL'titionei'H  asked  that  they  inijjht  bc^  periiiitted  to  put  in  Hpe- 
cial  bail  ;  this,  if  granted,  could  not  be  earried  into  eH'ect  ;  it  îh 
Défendant  wlio  pives  the  bail,  and  no  lej^'al  bond  could  be 
(îxecuted  to  which  he  would  not  be  a  party,  and  lie  did  not 
join  petitioneivs,  nor  express  any  désire  tojoin  theni  in  {ifivinp 
security.  As  to  the  <|uestion  whether  spécial  bailcan  be  given 
after  judf^nient  rendered,  Respondents  res])ectfully  subniit 
that,  under  the  provisions  of  our  statute  law,  as  it  iiow  is,  the 
courts  havo  only  tho  discrotionary  power  of  exti  ndinj?  tho 
tiino  for  puttin}?  in  such  bail  upon  spécial  application  and 
cause  shown  whilo  the  suit  is  pendinj;  ;  that,  aftor  iinal  judg- 
niciit  lias  boen  rendered  in  any  cause,  the  court  are  no  longer 
porniitt«'d  to  exercise  that  power,  and  bave  no  jurisdiction  in 
the  niatter  of  puttin^  in  bail.  Tho  ternis  of  the  Statute  are 
positive  upon  that  point,  and  the  powers  conferred  upon  tho 
court  cannot  be  oxtonded.  Tho  application  in  the  prosent  ins- 
tance was  to  put  in  spécial  bail,  and  tho  only  provision  of 
law  now  in  force  with  regard  to  such  bail  déclares  that  such 
bail  shall  not  be  roci'ivod  unless  put  in  within  a  certain  nuni- 
ber  of  days,  but  that  the  court  niay  extend  that  poriod,  upon 
application  niado,  and  sufficient  cause  shown.  No  application 
was  niade  to  exten  l  tho  tinie  prescribed,  and  Défendant  lias 
forfoited  his  ri^hts  under  the  law.  In  fact,  in  tins  case,  Do- 
fondant  never  bas  niado  any  application  whatsoover  to  be 
relievod  froiu  his  default.  By  Dofondant's  failure  to  put  in 
l)ail,  he  bas  relievod  hiniself  froni  the  obligation  to  inak(^  tho 
stateniont  which  otlu-rwise,  luidrr  the  12th  section  Con.  Stat. 
Lovvor  Canada,  cap.  S7,  ho  would  bave  boen  bound  to  niake, 
and  Respondents  havo  been  deprived  of  the  benetit  of  that 
statoinent  and  the  ettecît  of  declaring  that  a  party  arrested,  or 
his  bail,  niay  at  any  feimo,  after  judgniont  bas  Iteon  rendered, 
apply  to  and  obcain  permission  to  put  in  spécial  bail  froni  the 
court,  would  be  that  the  pi'ovisions  of  the  law  regulating 
Défendants  arrest  for  fraud,  could  not  bo  earried  into  effect, 
unless  Défendant  choosos  to  perforni  what  his  bail  bound 
theinselves  he  should  perform,  and  if  bail  wore  allowed  to  be 
put  in  after  judginent,  the  provisions  of  the  12th  section  of 
the  Act  could  not  be  earried  into  efïect.  This  case  diflers 
entirely  froni  the  case  of  Campbell  vs.  Atklns,  inasniuch  as  in 
tliat  case  the  permission  of  tho  court  had  been  granted  to 
Défendant  upon  his  application,  while  hère  he  bas  niade  no 
application  ;  and   Respondents  contend  that   the  petitioners 
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could  not  legally  make  the  application  in  their  own  right  and 
names. 

MoNDELET,  J.,  said  :  The  petitioner  having  applied  to  Hono- 
rable Judge  Short  to  be  permitted  to  put  in  spécial  bail  for 
one  De  Courtnay,  wlio  had  been  arrested  on  capiits  ad  res- 
pondendurti  at  the  suit  of  Respondents,  who  subsequently 
obtained  judgment  against  him,  judge  Short  rejected  the  péti- 
tion. No  reasons  are  assigned.  But  it  is  surmised  that  he  con- 
sidered  himself  bound  by  L.  C.  Cons.  Statutes,  ch.  87,  sec.  3, 
inasmuch  as  the  application  was  niade  too  late,  that  is,  at'ter 
judgment  rendered.  Now,  if  it  be  once  conceded  that  the 
sureties  who  had  tirst  entered  a  security  for  Def'^ndant's 
appearance,  hâve  a.  right  themselves  to  apply  to  the  court  to 
give  spécial  bail,  then  I  see  no  difficulty,  becanse  the  law  does 
not  lirait  the  tinie  at  which  the  spécial  bail  shall  be  given, 
(see  ch.  87,  sec.  3).  It  is  altogether  discretionary,  the  rule  is, 
that  it  should  be  given  on  the  day  of  the  retum  of  the  writ, 
or  at  any  time  before  the  return,  or  within  the  eight  days 
next  after  the  day  of  such  retura  But  the  court  may,  upon 
spécial  application,  and  sufficient  cat!se  shewn,  extend  the 
time  of  putting  in  such  spécial  bail.  The  above  shews  that 
the  judge  is  not  tied  down  to  any  time.  AU  dépends  upon  the 
spécial  application,  and  sufficient  cause  shewn.  The  putting 
in  of  spécial  bail  does  Plaintift's  no  harm,  and  as  the  statute  is 
one  for  the  relief  of  debtors,  and  the  liberty  of  the  subject 
being  at  stake,  it  should  be  carried  out  on  principes  of  huma- 
nity,  were  thare  a  doubt  in  the  wording  of  it.  However,  the 
section  adinits  ot  no  doubt,  therefore,  the  question  simply  is 
as  to  whether  the  petitioners  shewed  sufficient  cause  to  entitle 
them  to  the  conclusions  of  their  pétition.  I  think  they  hâve 
made  out  a  sufficient  case,  and  that  they  should  hâve  been 
allowed  to  put  in  spécial  bail.  The  several  décisions  by  judges 
Badgley,  Monk,  CHAiiOT,  Meredith,  and  the  confirmation  of 
the  judgment  of  the  latter  by  the  circumstance  of  the  Court 
of  Appeals  being  equally  divided,  seem  to  me  to  be  correct.  I 
am  of  opinion  that  the  judgment  appealed  from  should  be 
reversed,  and  the  petitioner  allowed  to  put  in  spécial  bail. 

DuVAL,  Chief-Justice  :  The  courts  are  to  enforce  the  law  as 
it  is,  not  to  criticize  or  find  fault  with  it.  There  may  be  ambi  - 
guity  in  the  statute  12  Vict,  in  using  the  words  "  Spécial  Bail 
to  the  Action."  I  th  nk  the  use  of  thèse  words  improper  ;  but 
under  the  law  as  it  stands,  spécial  bail  could  manifestly  be 
put  in,  either  under  the  5  Geo.  IV,  or  tho  12  Vict.  The  law  is 
plain  on  that  point.  In  Ëngland,  where  ail  actions  are  com- 
menced  by  capias,  the  bail  to  the  sherifF  could  put  in  spécial 
bail  independently  of  the  Défendant  ;  if  no  appearance  were 
put  in  when  the  bail  was  fixed,  they  could  not  contest  the  debt 
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when  sued.  ïhe  bond  was  for  double  the  amount  of  the  debt,  yet 
in  England  the  Plaintif!*  must  endorse  on  the  exécution  the 
précise  amount  of  the  debt.  Could  this  be  done  hère  ?  I  see 
nothing  to  authorize  such  a  proceeding.  But  I  think  the  judg- 
ment  ought  to  be  reversed  on  the  ground  already  referred  to, 
namely,  that  under  both  the  statutes  regulating  the  matter, 
spécial  bail  could  be  put  in. 

Badgley,  J.,  aaid  :  By  writ  of  cap.  ad  resp.,  issued  out  of 
district  court  at  Sherbrooke,  and  thereto  returned  Ist  Oc- 
tober,  1861,  the  Défendant  Courtnay  was  arrssted  at  his 
résidence  at  Québec,  and  gave  bail  to  the  sherift  there  by 
whom  the  writ  had  been  executed.  On  the  9th  October,  1861, 
Défendant  petitioned  the  court  at  Sherbrooke  to  enter  spécial 
bail,  but  his  pétition  was  rejected  absolutely,  without  time 
granted  or  modification  of  application.  On  the  I7th  June,  1862, 
Plrintiffs  obtained  judgment  against  Défendant.  On  the  13th 
March,  1863,  the  sheriff's  bail  applied  to  the  court  at  Sher- 
brooke to  be  allowed  to  put  in  spécial  bail  for  the  Défendant, 
upon  grounds  shown,  supported  by  affidavits  ;  and  on  the  14th 
March,  1863,  the  pétition  was  rejected,  the  supposed  gi'ound 
being  that  the  statute  was  positive,  and  left  no  room  for  con- 
struction. This  appeal  is  from  that  judgment.  The  statute  law 
of  Lower  Canada  has  been  gradually  removing  the  asperities 
of  the  Personal  imprisonment  proceedings  against  debtors,  and 
at  the  same  time  abolishing  the  spéculations  upon  relatives 
and  friends  to  pay  the  debtor's  liability,  under  the  barbarous 
argument  of  the  imprisonment  of  his  body.  The  présent  law 
desires  that  a  debtor  should  be  at  large  under  security  to  his 
creditor,  rather  than  that  his  body  should  be  confined  in  prison 
for  that  security,  and  in  practice  the  law  has  provided  times 
within  which  bail  bond  should  be  put  in,  but  the  passing 
beyond  the  limits  of  the  statute  itself  is  not  exclusive  of  the 
privilège,  if  good  cause  can  be  shown  for  the  extension,  the 
indulge'  .  of  which  in  this  country  is  provided  for  by  the  sta- 
tute. The  english  enactments  hâve  also  a  time  limited  for  the 
})urpose,  without  our  statutory  provision  for  the  extens?ion  of 
the  time,  but  in  England  that  extension  is  obtained  by  the 
practice  of  the  court,  and  a  judge  will  always  give  time  upon 
cause  shewn.  See  3  Chitty  gênerai  practice,  p.  372.  The  pui*pose 
of  our  législation  is  to  put  an  end  to  the  barbarity  of  corporeal 
imprisonment,  but  at  the  same  time  to  provide  means  for  the 
securing  as  far  as  may  be  of  the  debtor's  property  for  the 
benefit  of  his  creditora,  and  finatly  for  punishing  him  under 
the  justice  of  the  law,  not  under  the  vindictiveness  of  the 
creditor,  for  any  fraud  committed  by  him  against  the  require- 
ments  of  the  statute  in  giving  up  his  entire  property.  The 
modem  imprisonment  for  debt  act  12  Vict.,ch.  38,  has  provided 
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new  législative  remédies  t'or  tlie  cjises  which  coiiio  within  its 
purview  and  provisions  ;  it  lias  not  aliolished  the  former  law 
with  respect  to  spécial  bail,  as  pormitted  by  the  then  law  of 
Lovver  Canada,  the  statutoiy  time  in  that  respect  being  also 
extendible  on  good  cause  shown,  so  that  the  former  law  and 
the  new  provisions  under  the  12  Vict.,  are  both  in  force,  and 
niay  be  adopted,  according  to  the  circunistances  of  the  case. 
The  Défendant  having  failed  by  the  rejection  of  his  pcrsonal 
application  to  obtain  his  rightfult  relief  undçr  the  law,  any 
further  application  on  his  part  to  the  same  tribunal,  made 
as  it  must  hâve  been  beyond  the  supposed  concluded  statutory 
limit,  would  hâve  been  altogether  idie  ;  but  his  bail  conceived 
that  they  were  not  thereby  excluded  from  relief,  and  as  sheriff 's 
bail  they  made  application  to  the  same  court,  also  for  the  pur- 
pose  of  putting  in  bail  for  the  Défendant,  and  were  as  unsuc- 
cessful  as  the  Défendant  himself.  The  Defendant's  application 
appears  to  hâve  been  in  time,  and  also  appears  to  havo  been 
incori'ectly  i-ejected.  The  question  now  is,  can  sherift's  bail 
themselves  put  in  spécial  bail  >.  Such  is  the  pi-actice  in  EnglancI, 
from  whence  we  draw  our  bail  proceedings.  If  Défendant  fails 
to  put  in  bail  in  due  time,  the  sheritt'or  the  pai'ties  to  the  bail 
bond,  or  the  attorney  who  lias  undertaken  to  put  in  bail,  may 
do  so  for  their  own  protection,  and  hy  fheir  oirn  (tttorney, 
but  it  seems  not  without  Defendant's  consent,  before  lie  has 
made  default.  Lush,  Pructice,  Sup.  Cr.  at  Westminster,  p.  G14, 
See  also  Archbold's,  Prartice,  p.  73().  As  to  the  sheritt",  it  was 
held,  in  Bamilton  vs.  Jones,  Pitf  cf.  <il.,  (J  Binghani's  Rep.,  p. (528, 
"  that  the  sheriff  may  even,  after  he  is  in  contempt  for  not 
bringingin  the  body,  put  in  bail,"  &c.  Ch.  J.  Tindal  says,  "the 
(juestion,  therefore,  is,  whether  the  practice  of  the  court  allows 
the  sheriff  to  put  in  bail  to  protect  himself,  where  the  Défendant 
has  failed,  and  there  are  several  cases  which  establish  his 
power  to  do  so.  Such  has  lieen  the  invariable  practice,"  &c.  So, 
as  to  Défendants  bail,  see  H(f(/i/ett  vs.  J  )y/e»^  7,  Taunt  47, 
where  tlio  bail  were  permitted  to  appear  by  their  own  attor- 
ney." &c.  The  authorities  justify  this  application  of  the  sheriff' s 
bail  :  therefore  no  légal  objection  could  exist  to  the  réception 
of  the  pétition  in  this  case.  In  England,  even  without  our 
spécial  enactments  in  such  cases,  the  bail  ma}-  be  put  in  as  of 
right,  at  any  time,  either  pending  the  action,  or  after  verdict, 
and  before  the  Défendant  has  been  actually  charged  in  ex- 
écution, so  as  to  enable  the  Défendant  to  obtain  his  release, 
3  Chit.  gênerai  practice,  p.  872.  With  tht)  advantage  of  our 
law,  the  Défendant  has  greater  latitude,  and  the  bail  shonld 
not  be  treated  with  more  severitj'  than  the  debtor  could  be. 
The  only  question  remaining  is  as  to  cause  shewn  ;  was  it 
Bufficient  ?  It  would  seem  so  ;  under  ail  thèse  circunistances. 
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tlio  pétition  should  hâve  been  granted,  because  the  statute 
\V!is  subject  to  construction,  not  as  to  tinie,  as  supposed  by 
the  court  below,  but  as  to  the  sufficiency  of  the  ground  given, 
which  that  court  does  not  appear  to  hâve  objected  to.  The 
judgment  of  this  court  will  direct  the  mode  and  manner  of 
giving  the  secuiûty  required  by  the  statute,  which  has  ahnost 
in  eft'ect  abrogated  the  pei*sonal  liability  of  the  bail,  except  of 
course  in  the  case  of  the  wilful  breach  by  the  debtor  ot  the 
condition  of  the  bond.  The  object  is  not  to  inake  his  bail  per- 
sonally  liable  for  his  debt.  The  object  of  the  law  is  remédiai, 
and  should  in  ail  cases  be  conatrued  with  the  view  of  excluding 
iinprisonment.  The  21st  sec.  of  the  cap.  87,  provides  not  only 
that  nothing  shall  prevent  any  person  arrested  under  cap  ad 
resp.,  from  putting  in  spécial  bail  to  the  action,  within  the 
tiincs  therein  mentioncd,  but  goes  further,  and  provides,"  but 
tlie  court  niay  upon  spécial  application  extend  the  time  for 
putting  in  spécial  bail,  and  also  upon  spécial  application  to 
allow  thean-ested  person  who  has  given  bail  to  put  in  security 
for  his  surrender,  as  provided  by  the  lOth  sec.  of  the  act.even 
after  the  period  in  tliat  behalf  prcscibed  by  that  section  ;  " 
and  as  Chief  Justice  Tindal  said  in  Haviilton  vs.  Jones,  6  Bing- 
hani's  Rep.,  p.  628,  "  it  must  be  imaiaterial  to  the  Défendant, 
whether  he  is  surrounded  by  one  set  of  bail  or  the  other," 
and  if  tothe  Défendant,  it  must  be  equally  so  to  the  PlaintifF. 
The  appeal  should  be  maintained. 

Meredith,  J,  said:  As  the  main  question  raised  in  this 
cause  was  fully  discussed  in  the  case  of  Campbell  and  Atkins, 
I  shall  not  attempt  to  go  over  the  ground  covered  by  the  very 
able  judgment  pronounced  in  that  case  by  Mr.  Justice  Caron, 
but  shall  confine  myself  to  a  brief  statemcnt  of  the  reasons 
which  prevent  me  from  coricurring  in  the  opinioi\  expressed 
by  the  learned  judges  who  were  disposod  to  reverse  the  judg- 
ment of  the  Superior  Court,  in  the  case  just  mentione<l. 
According  to  the  opinion  of  thosc  learned  judges,  a  debtor 
arrested  under  the  12th  Vie,  cap.  42,  has  not  a  right  to  give 
spécial  bail  by  a  bond  such  as  permitted  by  the  5th  Geo.  4, 
cap  2  ;  that  being  the  law  in  force  on  the  satne  subject  before 
the  passing  of  the  12  Vie,  cap.  42.  On  the  contrary,  according 
to  the  opinion  of  the  same  judges,  as  I  understand  it,  every 
debtor  arrested  under  the  12  Vie.,  cap.  42,  and  condemned  to 
pay  £20,  or  more,  is  bound,  if  he  cannot  pay  the  judgnient,  to 
tile  a  statement  of  his  assets  and  liabilities,  such  as  mentioned 
in  tlie  4th  and  5th  sections  of  the  statute,  in  order  that,  there- 
upon,  the  proceedings  for  the  winding  up  of  the  estâtes  of 
insolvent  debtors  established  by  the  act,  niay  be  had  with 
respect  to  his  property.  This  opinion,  I  must  say,  although  I 
do  so  with  much  déférence,  does  not  seem  to  me  to  be  justTfied 
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either  by  the  letter  or  spirit  of  the  law.  The  priniaiy  object 
of  the  12th  Vie,  cap.  42,  as  stated  in  the  title,  is  "  to  aholisk 
impHaonnie7it  for  deht  ;  "  and  in  the  preamble  of  the  statu  te 
the  législature  hâve  declared  that  they  thought  "  désirable  to 
8often  the  rigor  of  the  laws  "  affecting  the  relation  between 
debtor  and  creditor,  as  far  as  a  due  regard  to  the  interests  of 
commerce  will  permit.  This  déclaration  sufficiently  shews,  and 
1  believe  it  is  generally  admitted,  that  the  intention  of  the 
Législature  in  passing  the  12  Vie,  cap.  42,  was  not  to  deprive 
insolvent  debtors  of  the  means  which  the  laws  previously  in 
force  aftbrded  theni  of  avoiding  imprisonnient  for  debt  bij 
qiving  bail,  but,  on  the  contrary,  to  aiiord  to  insolvent  debtprs 
suffering  iniprisonment  for  want  of  bail,  the  means  of  recover- 
ing  their  liberty,  on  givmg  up  their  estâtes  for  the  benefit  of 
their  creditors.  That  such  was  the  intention  of  the  Législature, 
is,  I  think,  very  plain  from  the  whole  tenure  of  the  act  ;  but 
more  particularly  from  the  provisions  contained  in  the  12th 
section.  In  order,  however,  to  see  that  section  in  its  true  light, 
it  is  necessary  to  keep  in  mind  the  gênerai  bearing  of  the  other 
sections  of  the  statute.  I  shall  therefore  briefly  allude  to  them. 
The  Ist  and  2nd  sections  détermine  in  what  cases  writs  of 
capias  ad  reapondenduvi  may  issue  ;  and,  also,  do  away  with 
the  writof  capiaa  ad  aatisficiendum .  The  4th  and  5th  sections 
authorize  proceedings  by  means  of  which  any  debtor  arrested 
under  a  cap.  ad  resp.,  upon  filing  a  statement  of  his  assets  and 
liabilities,  and  giving  up  his  property.may,  after  a  certain  time, 
obtain  his  libération  from  gaol,  without  paying  the  debt  for 
which  he  was  arrested,  or  giving  security  of  anj'  kind.  The 
6th  and  7th  sections  provide  for  the  sale  of  the  property  given 
up  under  the  other  provisions  of  the  act.  The  8th  section  makes 
provisions  for  debtors  not  arrested byca/>uts  ad  respondendtivi, 
but  who,  were  it  not  for  the  passing  of  the  act,  could  be  pro- 
ceeded  against  by  capias  ad  satisjiciendum,  and  affords  to 
those  persons  also,  on  giving  up  their  property,  the  means  of 
obtaining  their  discharge  from  imprisonnient.  The  9th  and 
lOth  sections  havo  référence  to  persons  arrested  before  the 
passing  of  the  act.  The  llth  section  déclares  that  the  discharge 
of  the  person  of  a  debtor,  under  the  statute,  shall  not  extin- 
guish  his  debts.  Then  we  arrive  at  the  12th  section,  upon 
which  the  présent  case  turns,  and  which  I  propose  to  give  at 
fuU  length,  without  referring  to  the  remaining  five  sections 
of  the  statute,  which  hâve  no  bearing  upon  the  présent  caise. 
Section  12  is  as  follows  :  "  And  be  it  enact^d,  that  nothing  in 
"  this  act  contained  shall  prevent  any  person  arrested  under 
"  a  writ  of  capias  ad  respondendum  from  puttimf  in  spécial 
"  bail  to  the  actionnas  permltted  by  the  laws  of  Lotver  Canada 
"  noiv  in  force,  exccpting  only  that  such  spécial  bail  shall  not 
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"  be  received  unless  put  in  on  the  return  day,  or  at  any  time 
"  bet'ore  the  return  day,  or  within  the  eight  days  next  after 
"  the  return  day  ;  provided  always,  that  it  shall  be  in  the 
"  power  of  the  court,  upon  spécial  application  and  suflScient 
"  cause  shewn  to  extend  the  time  for  putting  in  such  spécial 
"  bail  :  and  it  shall  also  be  in  the  power  of  the  court,  upon 
"  spécial  application  and  sufHcient  cau^e  shewn,  to  allow  any 
"  Défendant  arrested,  and  who  shall  hâve  given  bail  for  his 
"  appearance  at  the  return  of  the  writ,  to  put  in  security  that 
"  he  will  snrrender  himself  as  provided  by  the  third  section 
"  of  this  act,  even  after  the  period  in  that  behalf  prescribed 
"  by  the  said  third  section  of  this  act."  Thus  we  see  that  the 
Législature  after  having,  by  the  first  two  sections  of  the 
statute,  declared  in  what  cases  a  writ  of  capias  ad  respon- 
dendum  may  be  sued  out;  then  by  the  next  nine  sections 
provided  nieans,  by  the  observing  of  which  any  debtor 
arrested  under  a  captas  ad  respondendnvi  can,  on  giving  up 
liis  propertj',  regain  his  liberty,  although  the  daim  for  which 
he  may  hâve  been  arrested  reniain  unsatisfied.  The  législature 
liave,  by  thèse  provisions,  as  they  intented,  very  materially 
"  softened  the  rigor  "  of  the  law  as  regards  that  class  of  debtors 
who  were  liable  to  be  confined  in  prison  for  want  of  bail  ;  but 
there  was  another,  and  every  lawyer  knows,  a  much  more 
numerous  class  of  debtors,  who  previously  to  the  passing  of 
tlie  act,  had  the  means  of  avoiding  imprisonment  by  giving 
specicd  bail  to  the  actiov  ;  and,  as  it  certainly  was  not  the 
intention  of  the  Législature  to  make  the  more  nujnerous  class 
of  debtors  suffer,  in  order  to  afford  indulgence  to  another  and 
less  numerous  class,  the  framers  of  the  statute,  true  to  the 
intention  of  softening  the  rigor  of  the  law,  proclaimed  in  the 
preamble,  caused  the  nine  sections  of  the  statute,  (from  3  to 
11  inclusively)  which  afford  relief  to  one  class  of  debtoi's, 
to  be  followed  by  the  twelfth  section,  which  prevents  the 
previous  sections  from  increasing  the  severity  of  the  law,  as 
against  any  class  of  debtors.  W§re  it  not  that  a  contrary 
opinion  is  entertained  by  persons  for  whose  views  I  hâve  the 
highest  respect,  I  should  think  it  beyond  doubt  that,  under 
the  12th  section  of  the  12th  Victoria,  cap.  42,  a  debtor  arrest- 
ed lias  now  a  right  to  put  in  spécial  bail,  exactly  as  he  could 
hâve  d(me,a,nà  with  precisely  the  sawe  efect,as  if  that  statute 
had  never  been  passed  ;  excepting  of  course  that  by  the  pro- 
viso  in  that  section  the  time  for  putting  in  such  spécial  bail 
is  limited.  What  other  meaning,  I  ask,  can  be  given  to  the 
words,  "  That  nothing  in  this  Act  contained  shall  prevent  anv 
"  person  arrested  under  any  writ  of  capias  ad  Respondendum 
"  from  putting  in  spécial  bail  to  the  action,  as  permitted  by 
"  the  laws  of  Lower  Canada  now  in  force,"  the  law  then  in 
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force  and  applicable  in  such  cases  being,  as  shewn  by  Mr. 
Justice  Caron,  and,  as  is  quite  certain,  the  5th  George  IV^ 
cap.  2.  Do  not  we  see  that  the  Législature  in  one  part  of  the 
section  speak  of  "spécial  bail  to  the  action,"  a  proceeding 
which,  for  centuries,  has  been  familiar  to  ail  English  lawyers, 
and  that  towards  tho  close  of  the  section  the  Législature 
speak  of  "  security  to  aurrender"  "  a»  provided  by  the  third 
section  of  this  act  ;  "  a  proceeding  established  for  the  first  tinie 
by  the  act  itself.  Do  we  not,  also,  see  that  the  Législature 
hâve  thought  fit  in  one  part  of  the  section  to  limit,  subject  to 
a  proviso,  the  time  within  which  spécial  bail  to  the  action  is 
to  be  put  in,  and  in  another  part  of  the  satne  section  to  liuiit, 
subject  to  a  proviso,  the  tiine  in  which  security  to  sitrrendcr 
"undertho  third  section  of  this  act"  is  to  be  given.  How 
then  can  we  be  asked  to  hold,  as  I  understand  we  are,  that 
the  old  proceeding  of  "  spécial  bail  to  the  action"  and  tlie 
new  proceeding,  "  secavity  to  sui^ender  "  under  the  third  sec- 
tion of  the  act,  are  in  effect  one  and  the  same  proceeding,  or, 
at  any  rate,  that  a  Défendant  arrested  under  a  writ  of  capias 
ad  Éespondendiim  cannot  now  put  in  spécial  bail  to  the 
action,  as  he  could  hâve  done  before  the  passing  of  the  statute. 
It  may  however  be  said,  and,  indeed,  has  been  said,  that 
although  the  Législature  hâve  declared  that  spécial  bail  to 
the  action  u.ay  be  put  in,  yet  that  they  hâve  not  said  that 
such  spécial  bail  shall  be  received  instead  of  security  to  sur- 
render,  as  provided  by  the  third  section  of  the  statute,  or 
that  spécial  bail  shall  hâve  the  effect  of  discharging  the  bail 
to  the  sheriff.  But  in  my  opinion  such  a  déclaration  was  alto- 
gether  unnecessary.  The  Législature  having  expressly  reserv- 
ed  to  a  debtor  arrested  the  power  of  putting  in  spécial  bail, 
and  having  given  the  court  the  power  of  enlarging  the  time 
allowed  for  that  purpose,  did  not  uiean  and  could  not  by  any 
possibility  hâve  meant  that  the  putting  in  such  spécial  liail 
should  be  an  idle,  purposeless  formality  ;  on  the  contrary,  the 
spécial  bail  which  the  Legiséaturo  hâve  thus  pernntted  to  be 
put  in,  must  hâve  the  légal  effect  which  such  bail  always  had, 
namely,  that  of  discharging  the  bail  to  the  sheriff.  As  this 
part  of  the  case,  according  to  my  view,  is  sufficiently  plain, 
I  shall  now  pass  to  the  considération  of  some  of  the  points  to 
which  our  attention  was  particularl}'^  drawn  in  the  course  of 
the  argument  before  us.  It  was  contended  by  Respondent, 
that  after  final  judgment  rendered  in  the  original  suit,  the 
Court  had  no  longer  power  to  allow  bail  to  be  put  in.  But 
there  is  not  one  word  in  the  statute  tending  to  subject  the 
power  of  the  Court  to  the  limitation  thus  contended  for,  and 
it  is  plain  that  if  this  pretension  of  the  Respondent  be  well 
founded,  it  would  foUow,  that  if  a  Défendant  thought  fit  to 
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confess  judgiiient,  the  parties  to  the  suit  might,  even  during 
tlie  eight  days  allowed  by  the  statute,  deprive  the  bail  to  the 
sherifi'  of  any  opportunity  of  applying  for  an  extension  of  tlie 
tinie  to  put  in  spécial  bail.   It  was  also  argued  that  the  appli- 
cation to  extend  the  tirne  for  putting  in  spécial  bail  ought  to 
liave  been  nmdc  before  that  delay  had  elapsed,  and  that  aftur 
that  tinie  had  gone  by,  the  Court  had  no  power  to  allow 
spécial  bail  to  be  put  in.    This  objection  was  strongly  urge<l 
and  fornmlly  overruled  in  Campbell  and  Atkins  ;  and  in  addi- 
tion to  the  reason  given  by  Mr.  Justice  Caron,  in  that  case, 
I  njay  observe  that  the  interprétations  which  the  Respondents 
wish  us  to  put  upon  the  provLso  in  the  12th  section  of  the 
12th  Victoi'iii,  cap.  42,  is  contraiy  to  the  interprétation  which 
our  Courts  hâve  invariably  put  upon  other  provisions  of  law 
of  the  sanie  character.  For  instance,  in  the  25th  section  of  the 
12th  Vict.,  cap.  88,  it  is  declared  :  "the  Défendant  shall  be 
"  allow(!<l  eight  clear  days  from  the  appearance  to  plead  to 
"  the  déclaration  ;  "  and  in  the  next  section  it  is  declared 
"  that  the  delay  for  pleading  may  he  enlanjed  by  the  Supe- 
"  rior  Court,  or  by  any  judge  thereof,  on  spécial  application." 
Now  I  am  not  aware  that  it  has  ever  been  held,  or  even  con- 
tendcd,  that  an  application  to  enlartje  the  time  to  plead  must 
be  înade  within  the  statutory  delay  of  eight  days  ;  and  we 
know  that  the  unifomi  practice  of  ail  the  Courts  is  against 
sueh  a  pretension.    I  aiay,  as  to  this  point,  add,  that  if  the 
view  now  being  considered  be  well  founded,  then,  if  the  bail 
to  the  sherifi  were  pvevented  even  by  sudden  sickness,  or  by 
tlie  fraud  of  the  PlaintifF,  froni  asking  for  an  enlargement  of 
the  delay  within  hhe  eight  days  allowed  by  the  statute,  the 
Court  would  be  xvithout  poiver  to  afford  them  relief.  The  Res- 
pondents, naturally  anxious  to  take  this  case  out  of  the  ruling 
in  Campbell  and  Atidns,  hâve  said  that  the  présent  case  diffei's 
entirely  from  Campbell  and  Atkins,  inasmuch  as,  in  that  case, 
"  the  permission  of  tho  Court  had  been  gx'anted  to  the  Défen- 
dant, upon  his  application,  while  hère  he  has  made  no  appli- 
cation."   The  différence  thus  pointed  out  betw^een  the  présent 
case,  and  the  case  of  Cnmpbell  and  Atkins,  is  unimportant, 
because  it  is  indisputable  that  bail  to  the  sheriff  hâve  a  right 
to  put  in  spécial  bail  for  their  own  protection.  Petersdorff  (1) 
expressly  says  so  at  p.  282  ;  at  the  close  of  the  same  page,  the 
author  adds,  "  and  it  is  now  a  settled  principle  that  the  bail 
heloiv  may  appear  and  justify  by  their  own  attorney."    The 
objection  urged  at  the  argument,  that  the  Appellants  are  not 
parties  in  the  original  suit,  does  not  seem  to  me  of  impor- 
tance, because  it  is  sufficient  for  the  Appellants  to  show  that 


(1)  Pctuisd  )rff,  on  Hail,  p.  282. 
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they  are  aggrieved  by  the  judgment  of  which  they  complain. 
Upon  tlic  whole,  the  case  seeins  to  me  to  be,  in  principle,  the 
Hatue  as  the  case  of  Campbell  and  Atkins  ;  and  believing,  as  I 
do,  the  judgment  in  that  case  to  be  in  ail  respects  well  found- 
ed,  I  think  that  the  judgment  now  under  considération,  which 
is  opposed  to  it,  must  be  reversed. 

The  judgment  is  as  foUows  :  Considerin»  that,  by  the  law 
in  force  in  T»ower-Canada,  a  Défendant  who  bas  been  arrested 
by  vii'tue  of  a  writ  of  capias  ad  respondenduin  issued  out  of 
a  court  of  compétent  jurisdicti on  in  Lower  Canada  aforesaid, 
and  who  bas  given  bail  to  the  sheriff  for  bis  appearance  at 
the  return  of  the  writ,  may  put  in  spécial  bail  or  security  at 
any  time,  upon  spécial  application  therefor  to  the  court  out  of 
which  such  writ  issued,  upon  sufficient  cause  shewn,  to  the 
satisfaction  of  the  court,  for  extending  the  time  of  putting  in 
such  bail  ;  considei'ing  that  by  the  law  aforesaid  the  condition 
of  the  recognizance  of  the  said  bail  or  security  is  that  the 
cognizors  thereof  shall  not  become  liable  unless  the  Défendant 
shall  leave  Lower  Canada  aforesaitl,  without  having  paid  the 
debt,  interest  and  costs  for  which  the  action  shall  bave  been 
brought  ;  considering  that  the  bail  to  the  sherifF  given  by 
such  Défendant  arrested  as  aforesaid,  bave  by  law  a  right  to 
put  in  such  bail  or  security  aforesaid,  upon  the  failure  or 
default  of  such  Défendant  to  put  in  the  pâme  ;  considering 
that  in  the  judgment  pronounced  by  the  Superior  Court  for 
Lower  Canada,  sitting  at  Sherbrooke,  on  the  14th  day  of 
March,  1863,  rejecting  the  pétition  and  application  of  the 
Appellant,  petitioner  in  the  Court  below,  to  put  in  bail  and 
security  for  De  Courtney,  Défendant  in  the  Court  below,  in 
the  action  referred  to,  and  mentioned  iti  the  pétition,  the 
action  instituted  by  Respondents,  Plaintifts  in  the  Court 
below,  against  Défendant,  and  in  which  Respondents,  Plain- 
tiffs  aforesaid,  obtained  judgment  from  the  said  Court  below, 
against  Défendant,  there  is  error  ;  this  court  doth  reverse  and 
set  aside  the  said  judgment,  and  proceeding  to  render  the 
judgment  which  should  hâve  been  pronounced  by  the  Court 
below  upon  the  pétition  and  application  of  petitioner,  doth 
maintain  the  same,  and  doth  order  that  petitioner,  shall  be  at 
liberty,  at  any  time  of  the  first  regular  session  of  the  said 
Superior  Court,  at  Sherbrooke,  sitting  aftei  one  month  from 
the  pronouncing  of  this  judgment,  to  put  in  before  the  said 
court  spécial  bail  or  security  to  the  satisfaction  of  the  said 
court,  for  De  Courtnay,  Défendant  aforesaid,  the  condition  of 
the  recognizance  therefor  to  be  that  the  said  bail  or  security 
shall  not  become  liable  unless  the  Défendant  shall  leave 
Lower  Canada  without  having  paid  the  debt,  interest  and 
costs  for  which  the  said  judgment  has  been  rendered  against 
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him  at  the  suit  of  the  Respondents,  Plaintiffs  aforesaitl,  &c. 
(14  A  T.  H.  a,  p.  239,  et  9  J.,  p.  265.) 

Andrews  and  Andrews,  for  Appellant. 

Sanborn  and  Brooks,  foi' Respondent. 


PARTAOE.-AOnON  EH  REDITEOIlAlfDE. 

Banc  de  t.a  Reine,  en  Appel,  Montréal,  1  mars  18C4. 

Présents:  Duval,  Meredith,  Mondelet  et  Badoley,  ù.igea. 

Lefehvre  de  Bellefeuille  et  al.,  Appelants,  eÀ  Olobensky 
et  al ,  Intimés. 

Jugé:  Que,  dan8  un  partage  de  fief,  avec  stipulation  que  les  revenus 
(l'un  moulin  construit  sur  la  part  d'un  des  co-partatteants  se  partage- 
raient  suivant  leurs  parts  respectives,  jusqu'à  ce  que  le  propriétaire  du 
fonds  eût  remboursé  à  son  oo-partageant  la  valeur  de  sa  part  dans  ledit 
moulin,  ce  dernier  a  droit  de  réintégrande  pour  être  ren)is  en  posses- 
sion de  son  droit  de  percevoir  sa  part  des  revenus  du  dit  moulin,  le 
propriétaire  du  fonds  ne  lui  ayant  pas  remboursé  la  valeur  de  na  part 
de  tel  moulin. 

L'Appel  était  institué  d'un  jugement  rendu  comme  suit, 
])ar  la  Cour  Supérieure,  Montréal  :  "  The  Court,  considering 
"  that,  in  the  Acte  cV accord,  pour  tenir  lieu  de  partage,  entre 
"  les  deux  familles  Dumont  et  De  Bellefeuille.  de  l'augmenta- 
"  tion  de  la  seigneurie  des  Mille-Isles,  dated  twenty-seventh 
"  december,  1843,  and  passed  before  Globensky,  and  eolleague, 
"  notariés  public,  the  following  clause  occurs,  and  is  therein 
"  and  thereby  agreed  upon  as  part  of  said  Acte  d'accord  : 
"  Quant  aux  nioidins  qui  se  trouvent  par  la  ligne  commen- 
"  cée,  être  érigés  sur  la  partie  échue  à  la  famille  Dumont,  il 
"  est  entendu  que  les  revenus  du  moidin  à  farine  resteront 
'■  en  communauté,  c'est-à-dire,  que  la  famille  Dumont,  en 
"  percevra  les  deux  tiers,  et  la  famille  De  Bellefeuille  le 
"  troisièvrie  tiers,  jusqu'à  ce  que  la  famille  Dumont  rembourse 
"  à  la  famille  De  Bellefeuille,  le  tiers  de  la  valeur  des  dits  mou- 
"  livs,el  ses  ustensiles,  tournants  et  travaillants,  au  dire  d'ex- 
"  perts  choisis  par  les  familles  Dumont  et  De  Bellefeuille,  et 
"  que  le  moulin  à  scie  restera  au  profit  de  la  famille  De  Belle- 
"  feuille,  jusqu'à  ce  que  la  famille  Dumont  lui  ait  remboursé 
"  et  payé  la  valeur  de  la  dite  bâtisse,  et  ses  dépendances,  aussi 
"  au  dire  d'experts  choisis  par  les  familles  De  Bellefeuille  et 
"  Dumont  :  Considering  that,  by  law,  the  breach  of  sueh  sti- 
"  pulation  does  not  render  Défendants  liable  to  be  impleaded 
"  by  an  action  en  réintégrande  :  Considering,  moreover,  that  it 
"  appears,  by  the  évidence  adduced,  and  by  the  admissions 
"  contained  in  Plaintiff 's  déclaration,  that  no  partage  of  the 
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"  inill,  promises  and  (lopi'ii(lt'nc«'s  Imd  ever  beon  madc,  entored 
"  into  or  aff'eoteij  l>y  Flaintiffs  and  Défendants,  or  hy  their  pre- 
"  decessors,  aufear»  :  Considerinff,  on  the  contrary,  that  it 
"  results,  t'rom  tlie  évidence  adduced,  that  the  uiill,  premises 
"  and  depenihmces,  were,  at  the  tinie  of  and  previous  to  the 
"  institution  of  the  présent  action,  the  property  of  Plaintiflla 
"  and  Defçnchmts,  and  were  by  thein  held  jxtr  indivis,  and 
"  the  revenues  thereof  wero  to  be  divided  into  the  proportions, 
"  and  appropriated  as  in  and  by  the  said  arte  (raccord  was 
"  au;reed  upon  ;  and,  nioreover,  considei'ing  that,  by  thé  hor- 
"  ntufe  ami  division  of  the  contiiuiation  of  the  seigniory  of 
"  MiHe-IsIes,  it  appears  that  the  niill  in  question  is  l»uilt  upon 
"  and  is  situated  upon  that  part  of  the  contiiuiation  of  the 
"  seisçuiory  which  belonijs  to  Défendants,  in  pursuance  of  said 
"  homnr/e  and  division.  Seeing,  thet-efore,  that  no  action  sucli 
"  as  that  instituted  by  Phiintiff's  against  Défendants  in  the 
"  présent  instance,  wouUl  or  can  by  law  be  niaintained  against 
"  Défendants,  for  the  causes,  matters  and  things  set  forth  and 
"  contained  in  Plaintiffs'  déclaration  :  Con^idering  that  Plain- 
"  titt's  hâve  failed  to  provo  the  niaterial  aUegations  of  their 
"  déclaration,  and  that  Def  ndants  hâve  establishetl,  by  légal 
"  and  sufficient  évidence,  the  avernients  of  the  plea,  exception 
"  péremptoire  by  theni  filed  and  pleaded  in  this  cause,  and 
"  that  the  pleasstyled  exceptions  péremptoircs,  nre  well  found- 
"  ed  in  factand  in  law,  doth  niaintain  the  pleas  of  Défendants, 
"  and  doth  disniiss  Plaintiffs'  action,  with  costs." 

MosiniLET,  jugii,  dissenticute  :  Après  avoir  lu  tous  les  do- 
cuments, pièces  et  preuve,  je  n'hésite  aucunement  h  exprimer 
mon  opinion,  que  les  Appelants  n'avaient  aucun  droit  d'inten- 
ter contre  les  Défendeurs  une  action  en  réintégrande,  attendu 
qu'il  a  été  constaté  (|ue  le  moulin  à  farine  dont  il  est  question, 
est  situé  dans  la  partie  de  l'augmentation  de  la  seigneurie  des 
Mille-Isles,  qui  est,  par  le  partage  qui  a  suivi  l'acte  d'accord 
du  27  décembre  1843,  et  l'opération  de  Laurier  arpenteur, 
dans  le  lot  des  Défendeurs,  les  Appelants  n'ont  eu  aucun  droit 
ni  au  fonds,  ni  à  la  possession,  du  moulin  en  question.  Les 
Demandeurs  n'ont  di'oit  (ju^à  un  tiers  des  revenus,  ce  qui  n'a 
aucun  caractère  de  droit  à  la  réalité,  mais  donne  lieu,  tout  au 
plus,  à  une  action  personnelle  contre  les  Défendeurs  pour  le 
tiers  des  revêtais  du  moulin,  si  ces  derniers  sont  en  défaut 
d'accomplir,  à  cet  égard,  leurs  obligations  envers  les  Deman- 
deurs. Je  pense  donc  que  l'action  des  Demandeurs  a  été  bien 
et  dûment  déboutée,  par  le  jugement  bien  motivé  de  la  cour 
de  première  instance,  qui  devrait  être  confirmé. 

Badgley,  Justice,  giving  the  judgment  of  the  court  :  By 
the  will  of  the  late  M.  Dumont,  proprietor  of  the  seigniory  of 
Mille  I^lcs  and  the  continuation  thereof,  dated  llth  October, 
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1(S05,  hc  devist'd  tlmt  proporty  to  his  son  and  <lan^hfcor,  witli 
siilistitution  to  his  grand  and  great  grand  childrcn,  and  direct- 
1(1  it  to  be  divided  betweeu  tl>en>  according  t(»  law,  by  arbi- 
tiiitors  to  be  appoink'il  by   t\\v  devisees,   At  the  ontsct,  it  is 
jiropor  to  stato  that  Respondents,  Défendants,  reprcst-nt  tho 
descendants  ot'  tbe  tjrei'é,  tlie  Hon,  and  known  as  the  ])uniont 
t'iiniily,  and  Appellants,  Plaintiti's,  those  oftlie  daughter  urevée, 
aiid  kn(jwn  as  the  DoBellefenille  faniily.  On  tlie  4tli  ot'  July, 
l(S07,  agreenient  to  eHect  partition   vvas  executed,  and  arbi- 
trators  were  nanied.  On  the  4th  and  5tli  Jannary,  1!S08,  the 
awiii'd  of  arbitrators   wa-s    tondered,  whereby  aniong  otlier 
thiiigs,  the  continuation   ot'  tlie  seigniory  vvas  divided  into 
two  poitions  respectively  of  2/8  and,  1/8,  the  former  for  the 
Duniont   family,  tlie    latt<;r   for   the    DeBelki'euille    faniily, 
the  former,  the  lands  to  the  N.  E.  with  2^8  of  the  domain, 
nainely    <S   arpents  in   front   by    80  in    depth,   with   ail   the 
buildings  erected  on  this  portion,  and  the  latter  the  lands 
to  the  S.   W.  with   1^8  of  the  domain,  namely,  4  arpents  in 
front  by  80  in  deptli.  witli  ail  buildings  erected  on  said  latter 
])ortion.  In  an  action  of  partition  in  which  the  two  interested 
failli  lies   were  repreaented,  a  judgment  by  consent  was  ren- 
dered  on  the  12th  October,  1889,  which  ordered  the  division 
Une  between  the  two  portions  to  be  established  by  a  surveyor, 
and  Laurier  was  named  therefor.  The  surveyor  proceeded  with 
his  opération  and  drew  the  line  to  someextent  in  the  said  con- 
tinuation of  seigniory,  when,  on  the  27   Deccmber,  1843,  by 
(Ued  of  agreement,  the  parties  having  declared  their  intention 
to  hâve  and  enjoy  their  respective  portions  apart  and  separate, 
ailopted  the  division  line  commenced  b}'   Laurier,  in   its  then 
extent,  and  agreed  that  it  should  be  extended  to  the  seigniorial 
line,  and  at  the  same  time  recognized  the  family  portions  of 
2/3  to  the  N.  E.  of  the  line,  and  l23  to  the  S,  W.  of  the  line, 
as  directed  by  the  award.  It  wasalso  specially  agreed  between 
them  as  part  of  this  final  settlement  of  their  respective  por- 
tions, and  the  following  clause  occurs  and  is  therein  and  thereby 
agreed  upon,  as  part  of  said  acte  d'accord:  Quant  aux  mou- 
lins qui  se  trouvent  par  la  lùpie  commencée,  être  érigés  sur 
la  ])tirtie  échue  à  la  famille  Dumorit,  il  est  entendu  q^ie  les 
revenus  du  moxdin  à  farine  resteront  en  communauté,  c  est- 
il -diri,  que  la  famille  Dumont  en  2^&'i'cevra.  les  detvx  tiers,  et 
1(1  famille  De  Belle  feuille  le  troisième  tiers,  jusqu'à  ce  que  la 
famille  Dumont  rembourse  à  la  famille  DeBellefeuille  le  tiers 
(le  la  valeur  des  dits  moulins,  et  ses  ustensiles,  tournants,  et 
t ruvaillants,  au  dire  d'experts  choisis  par  les  familU-s  Dumont 
li  DeBellefeuille,  et  que  le  moulin  à  scie  restera  au  2)rofit  de 
la  famille  DeBellefeuille,  jusqu'à  ce  que  la  famille  Dumont 
lai  ait  remboursé  et  payé  la  valeur  de  la  dite  bâtisse,  et  ses 
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dépendances,  aussi  au  dire  d'experts  choisis  par  les  familles 
De Jielle feuille  et  Dumont.  On  the  Kith  Septenilier,  1844,  L»iu- 
l'ier  completcd  the  bornage  by  tho  prolungation  of  the  line 
previously  cominenced  by  hiiii  to  the  Hno  ot  tlie  seigniory,  as 
shewn  in  his  procès-verbal.  From  this  tinie,  tho  two  fainilies 
appear  to  hâve  held  the  flour  mill  jointly,  and  to  hâve  takeii 
and  received  the  revenues  haruioniouHly  according  to  tlieir 
respective  proportions,  until  2lHt  January,  185<>,  when  a  pro- 
test was  made  by  the  Dumont  faniily  against  the  DeBellet'euille 
faniily,  alleging  that,  by  reason  of  the  refusai  of  the  hitter  to 
nanie  experts  ù)  value  the  Hour  mill,  the  former  tendered  to 
the  latter  a  sum  of  money  as  the  1^3  of  said  value,  required 
the  latter  to  appoint  and  agrée  upon  experts  to  establish  th'i 
valuation,  and,  on  their  default  so  to  do,  within  15  days,  that 
the  former  would  withhold  the  cntire  revenues  of  the  mill 
from  the  latter.  On  the  21  st.  May,  1856,  the  miller,  Marie, 
having  by  uefendant's  directions,  refused  to  pay  over  to 
Plaintiffs  their  usualshareof  the  revenues  Défendants  having 
assumed  the  entire  control  of  the  ftour  mill,  Plaintifts  protesteil 
against  the  miller,  requiring  him  to  render  account  of  the 
revenues  of  the  mill  from  the  8th  March  then  hust,  and  on  the 
29th  May,  1856,  Plaintiffs  protested  Défendants  &c.,  requiring 
them  to  meet  Plaintiffs  in  the  mill  on  the  3rd  June  following, 
to  establish  their  division  of  the  revenues,  and  to  intimate 
their  insistance  upon  'ntrance  into  the  mill.  Nothing  came 
of  thèse  protests  and  counter  protests,  except  the  usual 
resuit,  a  suit  at  law,  instituted  by  Plaintifi's  against  Défen- 
dants, in  which  the  former  allège  their  possession  of  the 
mill  par  indivis  with  Défendants,  receiving  there  from  .^  of 
its  revenues  ;  that  they  were  troubled  in  their  possession  by 
Défendants,  which  possession  they  had  held  for  more  thân 
10  years  to  the  21st  January,  185(5,  of  \  thereof,  and  that  the 
trouble  was  done  within  a  year  and  day  of  the  institution  of 
the  suit  ;  wherefore  they  prayed  the  ordinary  conclusions  of  a 
po.ssessory  action,  the  maintainance  of  their  possession,  the 
cessation  of  the  trouble,  and  £200  damages.  The  pleading  of 
Défendants  is  substantially  petitory,  title  under  the  will  and 
agreciiueiit  above  detailed,  claiining  absolute  sole  property  in 
the  mill  'u  question,  and  alleging  their  sole  possession  of  it, 
final! y  objecting  that  the  spécial  agreement  in  the  acte  d'accord 
was  not  a  real  right  in  the  mill  or  its  revenues,  but  only  Per- 
sonal, for  a  division  of  the  latter  wherefore  actio  non.  It  isin 
évidence  that  Plaintiffs  were  in  possession  of  the  mill  on  the 
2ist  January,  1856;  that,  vseveral  years  before,  Plaintiffs  and 
Défendants  together  joined  in  a  contrat  of  engagenjent  with 
Marie  the  miller,  whereby  he  was  to  work  the  mill  for  them, 
receive  the  revenues  and  pay  them  proportionally  to  the  res- 
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pi>ctiv<>  parties  :  tliat  tlie  inillur  had  actud  undor  tliai  oiigago- 
nient  foi  Hve  yearn:  that,  het'ore  said  date,  2lst  January, 
l'Iiiititifts  had  always  buoii  iii  tlie  peaceable  poHHeHsion  of  the 
iiiill,  aH  co-proprictiir.s  with  DefundantN,  receiving  their  share 
ot  revemif,  when,  alnnit  that  time,  DefendantH  ordered  the 
iiiiller  to  pay  no  more  ot*  the  revenues  to  PlaintiH's  as  liefore, 
wliic'i  he  oheyed,  Défendants  assuniing  the  entire  control, 
tlcclaring  that  Plaiiititfs  n'avaient  piits  d'à  faire  dam  le 
nimdiii.  \*  is  elementary  tf)  say  that  a  partition  of  realty 
cffcctod  ami  conipleted  oy  the  définition  of  limits  und  boun- 
(laries,  uiakos  the  previous  proprietors  par  indivin  separate 
propriotorsof  their  respective  portions,  as  settled  by  the  terins 
of  their  deed  of  partition  naniely,  the  agreenient  or  acte  d'ac- 
nn'd  in  this  case,  which  related  back  the  several  titles  of  the 
parties  to  the  common  title  under  which  they  jointly  held 
the  property.  It  would,  notwithstanding,  be  subject  to  tho 
k'gal  effect  of  any  spécial  stipulation  or  condition  contained 
in  the  acte  whereby  the  entire  separate  portion,  or  any  part 
tliereof,  might  be  affected,  controIe<l  or  hinitod  in  possession 
or  enjoyrnent  by  the  party  to  whon»  it  had  fallen  by  the 
agreenient  or  accord.  Without  such  a  spécial  réservation  or 
limitation,  the  possession  would  necessarily  hâve  been  as 
absolute  as  the  title,  but  with  such  a  spécial  a^reement  in  the 
ti.cte  d'accord  for  the  partition  generally,  it  specially  regarded 
the  Hour  mill,  and,  therefore,  it  is  nectssary  to  ascertain  its 
légal  effect  in  connexion  with  the  circumstances  of  the  case, 
as  shewn  in  évidence  and  affecting  Défendants.  Now,  the  acte 
d'accord  between  the  parties  ditl  establish  tho  partition  of  the 
respective  lots,  but,  at  the  same  tinie,  it  declared  that,  as  to 
the  mills,  which,  by  the  line  had  been  found  to  be  erected  upon 
the  portion  fallen  to  the  Dumontfamily,  it  waa  agreed  that  the 
revenues  of  the  flour  mill  resteront  en  conimunauté,  shall 
continue  in  common,  that  is  to  say,  the  Dumont  family  j>erceyra, 
shall  take  and  receive  §,  and  the  De  Bellet'euille  the  other  J 
until  &c.  and  that  the  saw  mill  rextera  au  profit  de  la  famille 
DeBellefeuille,  shall  continue  for  the  sole  profit  of  the  De 
Bellefeuille  family  until  &c.,  in  both  cases,  the  happening  of 
certain  conditions,  namely,  not  only  the  tiscertainment  of  the 
experted  values  of  the  two  mills,  but,  still  more,  the  actual 
payment  by  the  Dumont  family  to  the  De  Bellefeuille  family 
of  ;',  of  the  value  of  the  fiour  mill  property,  and  the  entire 
value  of  the  saw  mill  property.  The  légal  interprétation  of  the 
spécial  stipulation  is  in  itself  ;  the  effective  words  of  the  sti- 
pulation are  in  the  continuance  of  the  possession  and  enjoy- 
rnent which  Haintiffs,  at  the  date  of  the  acte  d'accord,  had 
jointly  with  Défendants  in  the  flour  mill  until  the  accompHsh- 
ment  of  the  stipulated  conditions.as  to  the  value  of  the  property 
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respoctively  ;  and  tho  sainu  stipulation  which  continuée!  to 
plaintitfs  the  entire  possession  oi"  the  saw  mill  for  their  sole 
profit,  continued  to  them  the  joint  possession  of  the  flour  mill 
for  their  perception  of  the  J  of  ita  revenues.  It  is  not  easy  to 
discovor  a  différent  application  of  this  légal  limitation  of  pro- 
perty  as  it  relates  to  the  Hour  mill,  than  as  it  relates  to  the  saw 
mill.  Where  parties  agrée  to  take  and  receive  the  revenues  of 
real  property  according  to  certain  proportions  for  each,  without 
any  stipulation  as  to  the  possession  by  either,  of  the  common 
producer,  they  hold,  as  joint  tenants  in  possession,  each 
having  a  jus  in  re  to  the  estent  of  his  share  ;  and  so,  in  this 
case,  the  parties  themselves  so  considered  their  possession, 
because  Marie  tisserts  that  they  mutually  engaged  him  to  take 
charge  of  the  flour  mill,  the  common  object,  and  to  receive 
for  theju  their  common  revenues.  "  Les  fruits  de  la  chose  pos- 
sédée sont  divisibles  ;  mais  cette  division  matérielle  des  fruits 
n'est  possible  qu'après  que  les  fruits  ont  été  recueillis  ;  jusque- 
là,  la  possession  a  été  fait  commun,  s'appliquant  à  toute  la 
cho.se  commune,  et  à  chaque  partie  de  cette  chose  :  la  posses- 
sion quand  la  part  de  chacun  n'est  pas  matériellement  faite 
est  donc  une  chdsc  essentiellement  indivisible."  (1)  The  right 
of  Plaintift's  truly  is  not  that  of  absolute  proprietor,  but  it  is 
that  of  :  "  Possesseurs  précaires,  qui  jouissent  en  vertu  d'une 
"  concession,  mais  qui  ne  dépouillent  pas  absolument  le  pro- 
"  priétaire,  et  laissent  entre  ses  mains  un  droit  supérieur  que 
"  le  concessionnaire  doit  respecter,  &c.  Cependant  il  ne  faut 
"  pas  prendre  à  la  lettre  ces  termes  de  la  loi,  d  titre  de  pro- 
"  priétah'e,  à  titre  non  précaire,  pour  en  conclure  que  les  pos- 
"  sesseurs  dont  on  vient  de  pai'ier  ne  peuvent  exercer  l'action 
"  possessoire  :  pour  être  privé  (ie  cette  action  il  faut  n'avjpir 
"  aucun  droit  réel  dans  la  chose.  Il  n'en  est  pas  de  même  de 
"  l'usufruitier,  de  l'usager,  du  possesseur  d'une  .servitude 
•■'  légale  ou  conventionnelle,  &c.  Ceux-ci  ne  possèdent  pas,  il 
"  est  vrai,  c(mune  propriétaires  absolus  ;  ne  pourraient  agir  au 
"  possessoire  pour  se  faire  maintenir  dans  la  possession  à  titre 
"  de  propriété,  mais  ils  n'en  ont  pas  moins  un  droit  dans  la 
"  chose,  j\iH  in  re  ;  la  propriété  est  démembrée  à  leur  égard,  en 
"  quelque  sorte,  et  tout  en  reconnai.ssant  un  droit  supérieur,  ils 
"  ne  sont  pas  moins  admis  à  l'action  possessoire,  etc."  (2)  Cu- 
ra-sson  lias  extracted  the  abovealmostentirely  from  ïroplong, 
Traité  de  Prescription,  and  adds  :  "  la  possession  se  continue 
"  telle  qu'elle  était  à  son  principe  :  que  c'est  par  son  origine  que 
"  sa  qualité  demeure  fixée,  et  que  nul  ne  peut  s'en  changer  la 
"  cause  à  lui-mên^e,"  and  Troplong  himself  admits  that  this 

(1)  Caron,  Actions  PoMennoire»,  pp.  812,  813. 

(2)  Curaason,  Actions  i'oaseasoircti,  p.  97  et  suiv. 
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possession,  jatt  in  re,  "  est  cliez  nous  une  opinion  la  plus  ré- 
"  pandiie  :  elle  est  enseignée  par  Poncet  et  Duranton  ;  on  la 
"  trouve  dans  tous  les  livres  et  dans  tous  les  arrêts.  Donmt, 
"  guidi    assez  ordinaire  de  nos  auteurs  modernes,  en  est  le 
"  partisan,  etc.,"  but,  notwithstanding  lie  combats  ail  this  légal 
host,  this  uni  versai  jurisprudence,  and  asserts  that  it  is  a 
mevfact,  and,  yet,  at'ter  exhibiting  his  usual  controversialism 
iigainst  every  legist  and  every  arrêt,  he  concludes  :  "  mainte- 
'  nant,  si  l'on  nous  demande  dans  quelle  classe  nous  rangeons 
les  actions  possessoirea,  nous  répondrons  sans  hésitation  et 
sans  scrupule,  que    nous    les  considérons  comme   dans   la 
famille  des   actions   réelles,"  Troplong,  Prescription  ;  and 
Caron,  Actimis  posaessoircs,  p.  811,  says:  "  notre  droit  n'ad- 
"  met  pas  les  subtilités  du  droit  romain,  et  la  Cour  de  cassa- 
"  tion  a  toujours  admis  la  complainte  dans  le  cas  de  possession 
"  commune,  cela  nous  paraît  exact.  Ainsi,  si  deux  co-héritiers, 
"  propriétaires  d'une  maison  qu'ils  se  sont  divisée,  sont  conve- 
"  nus  de  jouir  en  commun  de  la  cour  qui  en  dépend,  et  que  l'un 
"  d'eux  soit  troublé  par  l'autre  dans  cette  possession  commune, 
"  il  pourra  se  plaindre  ;  car,  ([uelle  que  soit  l'étendue,  la  nature 
"  de  sa  possession  exclusive  ou  commune,  du  moment  qu'en 
•'  fait  elle  existe,  s'il  est  troublé  dans  cette  possession,  il  doit 
"  être  admis  à  demander  qu'on  le  maintienne  dans  son  droit 
"  de  possession,  tel  qu'il  l'exerçait  ;  et  c'est  avec  raison  que  la 
"  Cour  de  cassati(m  a  décidé  qu'il  pourrait  en  ce  cas  intenter 
"  l'action  possessoire  contre  son  co-possesseur  qui  h;  trouble, 
"  ou  (jui  essaie  de  s'attribuer  la  possession  exclusive   de  la 
"  chose  commune."  and  the  same  nuthor  says,  at  p.  812.  "  En 
'■  principe,  l'action  possessoire  ne  peut  appartenir  qu'à  celui 
"qui  a  la  pleine  disposition  de  la  chose,  qui  est  maître  de  1» 
"  chose.  Mais  il  est  de  principe  aussi  que  cha(]ue  propriétaire 
"  d'une  chose  indivisible  peut  intenter  toutes  les  actions  rela- 
"  tives  à  cette  chose,  comme  un  seul  est  tenu  pour  tous.     La 
"  (luestion  est  donc  de  savoir  si  la  possession  d'une;  chose  indi- 
"  vise  est  une  chose  indivisible.    L'article  1217  du  code  civil 
"  répute  indivisible  la  chose  qui  dans  sa  livraison  ou  le  fait 
"  qui  dans  l'exécution  n'est  pas  susceptible  de  division,  soit 
"  matérielle,  soit  intellectuelle.  Or,  cela  peut-il  se  dire  de  la 
"  possession  ?  Les  fruits  de  la  chose  possédée  .«ont  divisibles  ; 
"  mais  cette  division  matérielle  des  fruits  n'est  possible  qu'a- 
"  i)rès  (jue  les  fruits  ont  été  cueillis  ;  jusque  là  la  po.sse.ssion  a 
"  été  un  fait  commun,  s'appli()uant  à  toute  la  chose  commune, 
"  À  à  chaque  partie  de  cette  chose  ;  la  possession,  quand  la 
"  part  de  chacun  n'est  pas  matériellement  faite,  est  donc  une 
"  chose  essentiellement  indivisible."    Savigny,   Traité  de   la 
Possession,  p.  570.  "  Toute  construction  est  considérée  comme 
''  partie  du  sol  sur  lequel  elle  repose,  et  sa  propriété  comme  sa 
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"  possession,  sont  intimement  liées  à  la  propriété  et  à  la  pos- 
"  session  du  sol.  La  seule  séparation  possible  consiste  en  une 
"  espèce  particulière  de  jus  i  a  re  que  le  propriétaire .  peut 
"  transmettre  à  un  autre.  Celui  qui  a  ce  jtis  in  re  n'est  pas 
"  plus  possesseur  que  propriétaire  de  la  maison,  mais  il  a  une 
"  juria  quasi  posaessio,  et  par  là  les  actions  possessoirea.  Cette 
"  juris  quasi  possessio,  a  une  très  grande  ressemblance  avec  la 
"  possession  des  servitudes  personnelles,  parce  que,  comme 
"  celle-ci,  elle  dépend  de  la  possession  naturelle  de  la  chose 
"  elle-même.  Il  n'existe  aucune  différence  quant  à  l'acquisition 
"  et  à  la  perte  de  la  possession,  et  en  existât-il  dans  les  inter- 
"  dits,  elle  n'est  du  moins  pas  pratique."  The  right  of  posses- 
sion of  Plaintitfs,  under  the  circumstances  of  the  case,  whether 
it  be  a  mère  fact  or  of  law,  whether  settled  and  stipulated  for 
by  the  acte  d'accord  as  a  limitation  of  the  fuU  and  absolute 
property  in  the  mills,  until  the  arrivai  of  the  contingency  of 
their  experted  values  of  those  properties  being  ascertained,  and 
the  completion  of  that  contingency,  by  the  payment  of  the 
agreed  values  by  the  Dumont  family  to  the  De  Bellefeuille 
family,  or  whether  considered  legally  as  a  jus  in  re,  according 
to  the  current  of  legists  and  of  jurisprudence,  was  in  Plaintifts 
a  jus  in  re  in  the  flour  mill  in  question  in  this  case,  which 
they  had  substantially  possessed  and  enjoyed  before  and  at 
the  date  of  the  acte  d'accord,  December,  1843,  and  which 
under  that  accord  they  continued  to  possess  until  Defendant's 
trouble  injanuary,  1856.  That  possession  was  manifestly  suffi- 
cient  to  give  them  possessory  rights  and  to  enable  them  to 
maintain  them  by  a  possessory  action,  and  although  the  case 
does  not  présent  the  features  of  absolute  divestment  required 
to  sustain  an  action  of  réhdégrande,  as  considered  by  the 
judgment  of  the  Superior  Court,  it  doea  possess  the  attributes 
and  privilèges  of  an  action  en  complainte,  and  therefore  the 
absolute  dismissal  of  this  action  does  appear  to  be  incorrect. 

"  The  Court,  considering  that,  on,  and  for  many  years  pre- 
vious  to  the  27th  day  of  december  1843,  to  wit,  the  date  of 
the  acte  d'accord  pour  tenir  lieu  de  partage  entre  les  fa- 
milles Dumont  et  De  Bellefeuille,  de  l'augmentation  de  la 
seigneurie  de  Mille-Isles,  the  familles  of  Dumont  and  De 
Bellefeuille  were  the  légal  owners  and  possessors  par  indivis 
of  the  said  augmentation,  which,  under  and  by  virtue  of  the  sti- 
pulations contained  in  the  said  notarial  acte,the  two  familles  did 
agrée  to  divide  and  partition  among  them,  according  to  their 
respective  rights,  under  and  by  virtue  of  the  will  of  Louis 
Eustache  Lambert  Dumont,  their  common  ancestor  and  devisor. 
And,  considering  that  it  was  spécial ly  and  expressly  stipulated 
bj'  the  familles,  parties  thereto,  now  represented  by  the  res- 
pective parties  in  this  cause,  to  wit,  the  Dumont  family  repre- 
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sented  herein  by  Respondents,  Défendants  in  the  court  below, 
and  the  De  Bellefeuille  family,  by  Appellants,  Plaintiôs  in  the 
court  below,  in  manner  t'ollowing  ;  that  is  to  say  :  "  Quant  aux 
"  moulins  qui  se  trouvent  par  la  ligne  commencée  être  érigés 
"  sur  la  partie  échue  à  la  famille  Duniont,  il  est  entendu  que 
"  les  revenus  du  moulin  à  farine  resteront  en  communauté, 
"  c'est-à-dire,  que  la  famille  Duraont,  en  percevra  les  deux 
"  tiers,  et  la  famille  De  Bellefeuille,  le  troisième  tiers,  jusqu'à 
"  ce  que  la  famille  Dumont  rembourse  à  la  famille  De  Belle- 
"  feuille  le  tiers  de  la  valeur  des  dits  moulins,  et  de  ses  usten- 
"  siles,  tournants  et  travaillants,  au  dire  des  experts  choisis  par 
"  les  dites  familles  Dumont  et  De  Bellefeuille,  et  que  le  moulin 
"  à  scie  restera  au  profit  de  la  famille  De  Bellefeuille  jusqu'à 
"  ce  que  la  famille  Dumont  lui  ait  remboursé  et  payé  la  valeur 
"  de  la  dite  bâtisse  et  ses  dépendances,  aussi  au   dire   des 
"  experts  choisis  par  les  dites  familles  De  Bellefeuille  et  Du- 
"  mont."  Considering  that,  in  and  by  the  said  spécial  stipulation 
aud  agreement  the  De  Bellefeuille  family,  to  wit,  Appellants, 
had  in  law  the  possession  of ,  and  a  possessory  right,  jus  in  re, 
in  and  to  the  one  undivided  third  part  of  the  flour  mill  in  the 
said  spécial  stipulation  mentioned,  the  object  of  contestation 
in  this  cause,  wherein  Appellants  could  notlegally  be  troubled, 
ti'oublés,  and  whereof  they  could  not  legally  be  divested  by 
Respondents,  representing  the  Dumont  family,  except  after 
the  entiro  fulfilment  of  the  condition  in  respect  of  the  flour 
niill  stipulated  in  the  said  spécial  agreement,  or  by  a  judgment 
rendered  therefor  by  a  court  of  compétent  jurisdiction  :  Consi- 
dering that  Respondents  did,  on  the  2l8t  day  of  January,  1846, 
illegally  and  wrongfully  trouble,  trovhlé,  Appellants  in  their 
lawtul  possession  or  the  one  undivided  third  part  of  the  flour 
mill,  and  did,  illegally  and   wrongfully,  dispossess  and  divest 
them  of  their  said  possession  and  poss  ^aory  right  therein  : 
Considering  that  the  possession  and  possessory  right  of  Ap- 
pellants was  sufiicient  in  law  for  the  maintainance  of  their 
possessory  action  by   them  instituted  against  Respondents  : 
Considering  that  Appellants  hâve  a  right  to  hâve  and  receive 
the  one  third  part  of  the  revenues  of  the  flour  mill,  so  long  as 
their  possession  and  possessory  right  shall  exist  :  Considering 
that,  in  the  judgment  pronounced  by  the  Superior  Court  of 
Lower  Canada,  at  the  City  of  Montréal,  on  the  20th  day  of 
June,  1861,  whereby  the  action  of  Appellants  has  been  dis- 
iiiissed,  there  is  error  :  This  court  doth  reverse  and  set  àside 
the  said  judgment,  and  proceeding  to  render  the  judgment 
which  the  court  below  ought  to  hâve  rendered,  doth  maintain 
the  action  of  Appellants,  Plaintitfs  in  the  court  below,  against 
Respondents,  Défendants  in  the  court  below,  and  doth  déclare 
that  Appellants,  are  and  were  the  légal  possessors  of,  and  had 
TOME  XIII.  8 


m 


34 


RAPPORTS  JUDICIAIRES   REVISÉS 


a  possesHory  right  in,  the  one  undivided  tliird  part  of  the 
flour  inill  situated  at  St.  Jérôme,  on  the  North  River,  in  the 
village  and  parish  of  Saint  Jérôme,  in  the  seigniory  of  Mille- 
Isles,  and,  inasmuch  as  Respondents  did,  on  the  27th  day  of 
January,  1856,  illegally  and  wrongfuUy,  trouble,  troublé,  Ap- 
pellants,  in  their  possession  and  possesaory  right,  and  did 
illegally  and  wrongfully  dtspossess  and  divest  them  thereof, 
the  Court  doth'  order  Respondents,  to  render  and  restore  to 
Appellants,  the  full  and  entire  possession  of  the  one  undivided 
third  part  of  the  said  flour  mill,  within  twenty  days  after 
service  upon  Respondents,  of  this  judgment,  and,  upon  their 
failure  so  to  do,  that  the  said  rendering  and  restoration  to 
Appellants  of  said  possession,  shall  be  etfected  in  manner 
provided  by  law,  and  that  Respondents,  thereafter  do  not 
trouble,  troubler,  or  molest  Appellants,  în  their  possession, 
and  possessory  right  of  the  same  ;  and  the  Court  doth  fur- 
ther  order,  for  the  ptirpose  of  ascertaining  the  amount  of  the 
said  revenues,  \v h ich  Appellants,  are  justly  ehtitled  to  have 
and  reeeive  f rom  Respondents,  up  to  the  time  of  the  service  of 
the  said  judgment,  thnt,  hy.  ecrperts  to  be  named  and  appointed 
by  Appellants,  and  Respondents,  respectively,  within  tv.enty 
days  from  and  after  the  signification  by  the  one  upon  the 
other  of  the  parties,  of  this  judgment,  and,  on  failure  and 
default  of  one  or  both  of  the  parties  so  to  do,  then  by  the  Su- 
perior  Court,  or  a  Judgé  thereof,  with  power  to  the  two  ex- 
perts to  namç  a  third,  in  case  of  différence  of  opinion  between 
the  two,  the  net  revenues  of  the  flour  mill  shall  bé  ascertained 
and  established  in  présence  of  the  parties,  or  them  duly  called 
therefore,  and  the  one  third  part  thereof  belonging  to  Appel- 
lants, shall  be  settlfed  and  determined,  and  shall  by  the  expei^- 
ti^e  be  awarded  to  Appellants,  and  the  expertf^  shaW  make  and 
render  to  the  Superior  Court,  their  repoi't  in  the  premises, 
without  delay ,  to  be  then  proceeded  upon  hy  the  Superior 
Court,  as  to  law  and  justice  shall  appertain,  with  costs,  &c. 
{U  D.  T:  B.  (\ 'p.  2m.) 

Stu ART,  Henry,  for  Appellants. 
■  Cartier  and  Pominville,  for  Respondents. 
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SAISIE-EZECUnON.-SH£RIF.-GARDreN.-HDI88|ER. 

Queen's  Bench,  Appeal  Si  de,  Québec,  22nd  June,  1862. 

Before:  Sir  L.  H.  LaFontaIxWE,  Bart.,  Chief- Justice,  Mere- 
DiïH,  Mondelet  et  Badoley.,  Justices. 

DixxiNO,  Appellant,  et  Oliver,  Respondent. 

Dans  cette  cause  le  shérif,  par  son  retour  à  un  writ  de  saisie-ari-jét  étna- 
né  en  1857,  certifia,  "qu'il  avait  saisi  entre  les  mains  d'Edward  Oliver, 
le  Défendeur,  un  certain  vaisseau  appelé  le  Melbourne,"  tel  que  men- 
tionné dans  le  procès-verbal  de  naisie  annexé  à  son  rapport,  et  par  le 
prouts  verbal  il  apparaissait  que  François  Langlois  et  Jean  Lacbance, 
étaient  les  gardiens. 

Subséquemment,  sur  rapport  du  venditioni  exponas,  émané  en  1860, 
dans  la  même  cause,  le  shé'if  certifia  quo  l'intimé  avait  été  nommé  gar- 
(iien,  »ous  le  dit  writ  de  saisie-arrét  aintfi  émané  en  1857,  mais  il  ne  fit 
pas  rapportdu  procès-verbal  constatant  la  nomination  de  l'intimé  comme 
gardien. 

Jugé,  dans  la  Cour  Supérieure  :  Que  le  sliérif  après  son  rapport  d'un 
writ  de  saisie-arrêt  simple,  estfunctus  offlcio,  et  ne  peut  par  après  exer- 
cer aucune  autorité  sur  la  saisie  pratiquée  par  lui,  pas  même  quant  à  la 
noniinalion  d'un  gardien  volontaire  au  lieu  d'un  gardien  à  gages. 

Dans  la  Cour  d'Appel:  lo  Qu'il  n'appartient  {las  et  qu'il  n'est  pas  du 
devoir  d'un  huissier  employé  par  le  sliérif  de  faire  rapport  à  la  Cottr  de 
ses  procédés  en  vertu  du  warrant  du  shérif,  et  que  si  tel  rapport  est  fait 
ù  la  Cour,  icelui  sera  considéré  comme  non  ofliciel,  et  partant  comnie 
non  authentique. 

2"  Que  l'énoncé  ainsi  fait  par  le  shérif  dans  son  rapport  au  writ  cle 
vendilioiii  exponas,  en  1800,  ne  constatait  pas  d'une  manière  légale  la  no- 
miniition  de  l'intimé,  comme  gardien  en  vertu  du  writ  de  saisie-arrét. 

The  Appellant,  having  brought  suit  ngainst  one  Oliver,  àn(l 
sued  out  a  writ  of  arret-simple  before  judgment,  caUsed  a 
vt'ssel  of  Détendant,  oalled  the  Melbourne,  to  bé  attached 
nnder  this  writ  ;  npon  this  attachment  being  made,  two  guar- 
dians  were  a^pointed,  namely,  François  Langlois  and  Jean 
L'.ohaiice,  it  appeared  that,  subsequently,  Respondent  was 
nppointed  as  voluntary  guardian  in  this  cause.  The  Plaintift", 
having  obtained  judgment 'against  Défendant  for  à  sum  of 
£704  9  7,  and  the  attachment  havitig  been  declared  good  and 
vftlid,  sued  out  a  writ  of  venditioni  exportas  ;  upon  this  writ, 
the  sherift',  subsequently,  made  his  return,  to  the  effect  that 
the  gUardian,  the  Respondent,  had  neglected  and  refused  tj^ 
dtliver  thé  vessel  seized.  Upon  this  Plaintiif  then  moved  the 
court  bclow  for  a  contrainte  in  the  foUowing  terms  :  "  That, 
iiiasinuch  aa  (as  appears  by  the  retuni  to  the  writ  oH  venditioni 
crponas)  Thomas  Hamilton  Oliver,  of  Québec,  merchant,  thp 
(fordien  of  the  ship  or  vessel  called  the  Melbourne,  seize^ 
under  the  writ  of  arrèt-simple  in  this  cause  issued,  hath 
lUMrlected  and  refused  to  deliver  over  to  the  sheriff  the  ship 
Molbourne,  and  has  thereby  prevented  the  sheriff  frbm  eflffecting 
a  sale  of  the  ship,  as  the  sheriff  waâ  cunimauded  to  do  by  the 
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writ  of  venditioni  exponaH  ;  and,  inasinuch  as  Oliver,  beinj,' 
gardien,  as  aforesaid,  sent,  or  permitted  the  vessel  to  be  sent 
out  of  the  province  of  Canada,  an<l  to  parts  beyond  the  seas, 
and  beyond  the  jurisdiction  of  this  court,  and  which  vessel  is 
of  the  value  of  two  thousand  pounds  currency,  and  upwards, 
a  contrainte  par  corps,  do  issue  against  Oliver,  and  that  he 
be  imprisoned  in  the  conimon  goal  of  this  district,  and  there 
detained,  until  he  shall  hâve  produced  and  delivered  to  the 
aheriff  the  ship  or  vessel  called  the  Melbourne,  and  paid  the 
costs  hereupon  incurred  ;  and  that,  in  the  event  of  Oliver 
showing  that  he  cannot  produce  the  vessel,  that  he  be  detained 
in  the  common  goal  of  this  district  until  he  shall  havë  paid  t<) 
Plaintiif  the  ^uni  of  £704  9  7,  currency,  with  interest  on  the 
said  sum  from  the  twentj'-ninth  day  of  October,  1858,  and 
costs  of  Huit,  taxed  at  the  sum  of  £30  9  5,  with  the  sum  of 
sixteen  shillings  and  six  pence,  the  sheriffs  costs  on  the  writ 
of  vevditioni  exponas,  and  the  costs  of  the  présent  motion, 
and  of  the  writ  of  contrainte  par  corps."  And  a  rule  nisi  hav- 
ing  been  granted,  Respondant  was  served  personally  with  the 
same,  as  well  as  with  an  afiidavit  shewing  the  value  of  the 
vessel,  and  that  she  was  suffered  by  Respondent  to  leave  the 
province  in  the  fall  of  1857.  The  rule  having  been  returned,  the 
following  order  was  made  on  the  3rd  April,  1861  :  "  The  court, 
doth  order,  avant  faire  droit,  that  Plaintitt  establish,  in 
e\\deïice,contradictoirement  with  the  guardian.the  value  of  the 
ship  or  vessel  called  the  Melbourne,  whereof  Oliver  hath  beeii 
appointed  guardian,  with  costs  of  the  said  proceedings  against 
the  guardian."  Subsequently,  Appellant  proceeded  to  establisli, 
by  évidence,  the  value  of  the  Melbourne,  and  the  parties  hav- 
ing been  heard,  the  following  judgment  was  rendered  :  "  The 
"  court,  considering  that  the  sherifî",  by  his  return  to  the  writ 
"  of  arrét-sitnple,  returns  that  he  named  two  guardians,  other 
"  than  Thomas  Hamilton  Oliver,  and  that,  after  the  return  of 
"  the  said  writ,  with  his  return  thereto,  the  sheviflîwas  functus 
"  offi.cio  •  in  relation  thereto,  and  had  no  authority  over  the 
"  seizure  already  made  by  him  ;  considering,  nioreover,  that 
"  the  certificate  of  the  bailifF  attached  to  the  said  writ  and 
"  return,  and  dated  after  the  return  of  the  said  writ  inU)  this 
••  court  cannot  be  looked  to,  and  is  without  légal  effect  ;  con- 
"  sidering  that  there  is  no  légal  évidence  of  Oliver  having 
"  been  named  guardian  by  any  person  having  a  right  to  nanie 
"  him,  doth  dismiss  Plaintiff' s  motion  for  contrainte  par  corps. 
"  and  the  rule  thereupon  obtained,  with  costs  against  Plaintiff 
"  in  favor  of  Oliver."  It  was  from  this  judgment  that  an 
appeal  was  instituted. 

HoLT,  for  Appellant  :  The  judgment  appealed  from,  it 
respectfuUy  urged  by  the  Appellant,  is  open  to  vory  grave 
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objections  and  should  be  reversed.    It  will  not  be  denied  that 
a  Défendant  whose  property  is  in  the  hands  of  a  gardien  â 
g(«j<'»  bas  the  right  of  offering,  at  any  tirne,  a  good  and  solvent 
(/(i.rdien  volontaire,  and  that  the  seizing  officer  is  bound  to 
accept  of  8uch  substitute.    Such  right  of  the  aaiai  is  not  limi- 
tée!, in  its  exercise,  to  the  period  antécédent  to  the  return  of 
the  writ.and,  if  the  change  be  made  subsequently  tothe  return, 
it  must  necessarily  appear  otherwiae  than  by  the  procès-verbal 
oi  seizure.    The  sheritf  does  not  return  to  the  Court,  in  any 
cause,  that  lie  lias  appointed  any  gardien,  but,  being  cora- 
nianded  by  the  writ  "  safely  to  hold,  keep  and  detain  "  (the 
effects  seized)  "  in  his  charge  and  custody,  until  the  attach- 
"  nient  thereof  shall  be  determined  in  due  course  of  law,"  he 
returns  ;  "  and  the  said  ship  so  attached  I  now  safely  hold, 
"  keep  and  detain  in  •■>^y  charge  and  custody."   The  sheriff 
"  holds  and  keeps  "  through  the  gardien,  whom  the  law  com- 
pels  liim  to  take,  but,  when  by  négligence,  fraud  or  other 
inisconduct  on  the  part  of  the  gardien,  the  property  seized  is 
made  away  with,  or  rendered  useless  to  the  créditer,  the  law 
looks  to  the  wrong-doer,  and  not  to  the  public  officer  who  bas 
been  deceived.    It  is  then,  and  then  only,  Appellant  submits, 
tliat  the  law  distinguishes  between  the  sheriff  and  the  gardien, 
and  that  it  becomes  necessary  for  the  Court,  whence  the  pro- 
cess  has  issued,  to  enquire  :  Who  was  tho  person  that  assumed 
the  actual  and  personal  charge  of  the  effects  seized  ?   The  ' 
Plaintiff  in  the  Court  below  had  nothing  whatever  to  do 
either  with  the  appointuient  of  the  original  gardien  (â  gagea) 
or  with  the  substitution  of  Respondent  as  gardien  volontaire, 
nor  wera  Plaintiff,  or  his  attomeys,  in  any  manner  parties  to 
the  presenting  or  filing  of  the  document  certifying  the  change 
of  guardianship.    The  procès-verbal  which  mentions  the  ap- 
pointment  of  the  original  gardien,  is  signed,  not  by  the  sheriff, 
but  by  the  same  two  officers  who  bave  signed  the  certificate 
adverted  to.     The  appointment  and  the  substitution   were 
equally  the  acts  of  the  sheriff,  for,  in  his  return  (signed  by 
hiniself;  to  the  writ  of  venditioni  exponas,  he  states  that  he 
had  deinanded  possession  of  the  ship  "  from  the  guardian, 
"  Thomas  Hamilton  Oliver,  of  Québec,  merchant,  duly  ap- 
pointed by  me  as  such  guardian,  &c."    As  the  signature  of 
Respondent  is  to  be  seen  attached  to  the  original  procès-verbal 
of  seizure,  the  presumption  is  that  he  accompanied  the  seizing 
bailiff  to  the  office  (»f  the  prothonotary  of  the  Court  below, 
and  that  the  certificate  of  his  substitution  as  gardien  was 
filed  in  his  présence.    But,  be  thai  as  it  may,  upon  what 
ground  does  Respondent  expect  to  be  listened  to,  urging  the 
objection  that  he  was  not  "  duly  "  appointed  ?  There  are  docu- 
ments before  the  Court  shewing  that  he  assumed  and  took 
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charge  of  the  property  seized.  Whether  the  sheriff  shouH,  or 
should  not,  hâve  osked  leave  of  tlie  Court  to  file  the  certificate 
objecterl  to,  waa  a  matter  whicli  concerneil  tlie  Court,  or  the 
Défendant,  but  not  hirn,  the  gardien.  But,  atlmitting  some 
irreguhirity  to  hâve  existed  in  the  manner  of  certifying  to 
the  Court  the  change  of  pardien,  it  disappeared  tlie  moment 
Respondent  appeared  before  tlie  Court  in  the  capacity  of 
jiardien,  and  ail  argument  upon  it  is  rendered  idle  by  the 
proceedings  taken  on  the  part  of  Respondent  in  shewing 
cause  against  the  rule,  and  the  door  was  closed  upon  any  ob- 
jections of  that  kind  by  the  interlocutory  order  of  Mr.  Justice 
Taschereau,  above  referred  to. 

Alleyn,  R.  for  Respondent  :  The  return  to  a  'procèn-verhal 
may  be  looked  upon  as  forming  part  of  the  return.  The  pro- 
cès-verbal  in  the  présent  case  does  not  establish  that  Respon- 
dent was  constituted  gardien,  but,  on  the  contrary,  that  two 
other  persons  therein  named  were  appointed  guardians.  Un- 
less  Appellant  can  show  that  there  is  a  return  of  the  sheriff 
to  the  effect  that  he  the  sheriff  appointed  Respondent  guar- 
dian,  or  that  the  Court  appointed  Respondent  guardian, 
Appellant  must  fail  in  his  proceedings  against  Respondent. 
The  Appellant  relies  upon  a  paper  attached  to  the  writ  of 
saisie-ai^êt  as  establishing  a  substitution  of  guardians.  The 
sherifTs  return  bears  date  the  twenty-fourth  of  October,  1857, 
'  and  does  not  allude  to  this  paper,  which  is  dated  the  fifth  day 
of  November,  1857,  several  days  after  the  sheriff  had  divested 
himself  of  the  writ,  and  after  the  Court  had  been  seized  of 
his  return.  The  record  should  account  in  some  way  for  the 
appearance  of  that  paper.  Yet,  it  is  quite  silent,  not  a  word 
is  to  be  found  in  the  record  of  the  proceedings  to  shew  that 
that  paper  was  ever  legally  placed  on  record.  But,  if  this 
paper  is  regarded,  the  Court  must  détermine  its  value.  To 
whom  was  the  writ  directed  ?  The  sheriff  Can  any  one  but 
the  sheriff,  or  his  lawfùlly  appointed  deputy,  exécute  a  writ 
so  directed  ?  Could  a  bailifï  of  the  Superior  Court  exécute 
such  a  writ  ?  Undoubtedly  not.  The  return  of  a  bailiff,  unless 
acting  within  the  spécial  compass  of  his  duty,  is  valueless 
and  certifies  nothing. 

Merediïh,  Justice  :  This  case  cornes  before  us  upon  an  ap- 
peal  from  a  judgment  of  the  Superior  Court,  discharging  a 
rule  taken  against  Respondent,  a  guardian.  The  facts  are  as 
foUows  :  The  Plaintiff  in  the  Court  below,  now  Appellant, 
impleaded  Edward  Oliver  in  action  for  debt,  and  in  order  to 
secure  the  payment  of  the  amount  due  to  him,  Plaintiff  sued 
out  a  writ  of  saisie-arrêt  before  judgment,  under  which  a 
ship  calld  the  Mdhourne,  of  1200  tons,  and  wortli  about 
£6000  currency,  was  seized.    The  writ  was  returnable  on  the 
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2fith  of  October,  1857,  and,  on  the  24th  ilay  of  the  same 
niontli,  the  sheritf  made  his  return  that  he  "had  attached  in 
"  the  handa  of  Edward  Oliver,  (the  Défendant)  a  cert»un  sbip 
"  or  vessel  called  the  Mdhowtinc,  as  nientioned  in  the  procès 
"  verbal  of  seiznre  hereto  annexed  ;  "  and  in  the  procès  verbal 
annexed  to  the  writ,  Jean  Richard,  the  bailiff  who  executed 
the  writ,  declared  "j'ai  constitué  pour  ganlien  des  dits  effets 
"  saisis,  la  pei^sonne  de  Fran<;ois  Langlois;  de  Québec,  calfat, 
"  et  Jean  Lachance,  de  Québec,  charpentier."    By  the  final 
judgment  in  the  said  cause,  Défendant  was  condemned  to  pay 
to  the  Plaintifi'£704.9, 7  currency,  with  interest  and  co.sts  ;  and 
Plaintiff  having,  in  the  usual  course  of  law,  sued  out  a  writ 
of  venditioni  exportas,  the  sheriff  made  a  return  as  foUows  : 
"  In  obédience  to  this  writ  I  proceeded  to  demand  possession 
"  of  a  certain  ship  called  Melbourne,  seized  under  a  previous 
"  writ  of  arrêt-simple  in  this  cause,  froni  the  guardian,  Thomas 
"  Hamilton  Oliver,  of  Québec,  merchant,  duly  appointed  by 
"  me  as  such  guardian  to  the  abovc  seizure,  under  the  said 
"  writ  of  arrêt-simple,  which  said  Thomas  Hamilton  Oliver 
"  neglected  and  refused  to  deliver  over  to  me  the  said  ship 
"  Melbourne,  whereby  I  was  unable  to  effect  a  sale  thereof, 
"  as  I  am  commanded  by  this  writ."    In  the  foregoing  return, 
the  sherifF  speaks  of  Respondent,  as  the  guardian  dtdy  ap- 
pointed  by  him,  the  shenff  ;  but  it  is  nevertheless  true,  that 
by  the  procès  verbal  of  seizure  annexed  to  the  first  return  of 
the  sheriff*,  it  appeared,  as  already  mentioned,  that  François 
Langlois  and  Jean  Lachance  were  the  guardians  who  had  been 
iiaiiuMl  in  this  cause  ;  and  it  is  also  true  that  the  sheriff* had  not 
previously  to  the  suing  out  of  the  writ  ot  venditioni  exponas, 
Iliade  any  return  to  the  court,  to  the  eff'ect  that  Respondent 
had  been  named  as  guardian  in  the  place  of  Langlois  and 
Lachance.    We  find  however  a  procès  verbal,  in  the  record, 
signed  l)y  Jean  Richard,  the  officer  who  executed  th(!  writ  of 
attachment,  in  which  that  officer  says  :  "  En  vertu  de  l'ordre 
"  (le  William  Smith  Sewell,  shérif  du  di.strict  de  Québec,  nous 
"  avons  déchargé  de  la  garde  du  bâtiment  Melbourne,  saisi  en 
"  cette  cause,  les  personnes  de  Fran^-ois  Langlois  et  Jean  La- 
"  chance,  gardiens  à  gages,  et  avons  constitué  en  leur  Heu  et 
"  place,  la  personne  de  Thomas  Hamilton  Oliver,  de  Québec, 
"  marchand,  en  qualité  de  gardien  volontaire,  (c'est-à-dire  sans 
"  ff*^g^s)  lequel  s'en  est  chargé,  et  a  même  répondu  par  corps  de 
"  les  garder  et  de  les  livrer  toutefois  et  quand  il  en  sera  requis 
"  par  moi,  huissier,  soussigné,  et  a  le  dit  gardien  signé  avec 
"  nous,  lecture  faite."  This  procès  verbal,  which  purports  to  bé 
signed  by  the  bailiff",  his  recors,  and  Respondent,  bears  date 
ten  days  after  the  writ  was  returnable,  and  twelve  days  after 
it  bail  boen  act'iftUy  returned  into  court  ;  and   although   it 
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has  been  retumed  to  us,  as  one  of  the  papers  of  the  record,  it 
is  not  inarked  aa  having  been  filed,  or  endorsed  in  any  way  ; 
and  it  does  not  appear  when,  how,  or  by  what  authority,  it 
w»i8  placed  on  the  record.  After  Ihe  sneriii"  had  made  bis 
return  to  the  writ  of  venditwni  exponas,  as  aircady  mention- 
ed,  Plaintiff  obtained  a  rule  for  contrainte  par  corps  against 
Respondent  as  guardian.  He  appcared  by  Counsel,  but  did 
not  make  any  answer  in  writing  ;  and  Appellant  having  sub- 
mitted  the  case  for  judgment  against  the  guardian,  without 
any  other  évidence  of  his  appointment  than  the  documents 
already  spoken  of,  the  rule  was  discharged  ;  the  reasons  as- 
signed  in  suppprt  of  the  judgment,  so  rendered,  being  as  fol- 
lows  :  "  Considering  that  the  sheriff,  by  his  return  to  the  writ 
"  of  an'fH,  simple,  returns  that  he  namcd  two  guardians  other 
"  than  Thomas  Hamilton  Oliver,  and  that,  after  the  return 
"  of  the  writ,  with  his  return  thereto,  the  sheriff  was  functus 
"  offi,cio  in  relation  thereto,  and  had  no  authority  over  the 
"  seizure  already  made  by  him.  Considering,  moreover,  that 
"  the  certificate  of  the  bailitf,  attached  to  the  said  writ  and 
"  return,  and  dated  after  the  return  of  the  writ  into  this 
•'  court,  cannot  be  looked  to  and  is  without  légal  effect.  Con- 
"  sidering  that  there  is  no  légal  évidence  of  Oliver  having 
"  been  named  guardian  in  this  cause  by  any  person  having  a 
"  right  to  name  him,  doth  dismiss  Plaintiff 's  motion  forcoîi- 
"  trainte  de  corps,  and  the  rule  thcreupon  obtained,  with  costs 
"  against  Plaintiff  in  favor  of  Oliver."  It  is  from  the  judg- 
ment thus  rendered  that  the  présent  appeal  has  been  institut- 
ed  ;  but,  although  that  judgment  is  very  différent  from  the 
one  to  which  Appellant  would,  it  seems,  hâve  been  entitled, 
had  the  proceedings  been  regular,  I  nevertheless  do  not  think 
that  it  is  wrong  ;  because,  (irrespective  of  any  question  as  to 
the  regularity  or  irregularity  of  the  appointment  of  Respon- 
dent,  or  as  to  the  regularity  of  the  production  of  the  procès 
verbal  purporting  to  contain  his  appointment)  I  do  not  see 
that  there  is  légal  proof  of  the  appointment  of  Respondent  as 
guardian.  It  is  no  part  of  the  officiai  duty  of  a  sheriff  s  bailifi" 
to  make  a  return  to  this  court,  as  to  what  he  does  under  a 
warrant  from  the  sheriff.  Richard's  procès  verbal  is,  in  effet, 
such  a  return  ;  and  it  being  no  part  of  his  officiai  duty  to 
make  such  a  return,  we  cannot  regard  it  as  authentic.  But  it 
may  be  said  we  hâve  the  shenfTs  return  to  the  writ  of 
venditioni  exponaa.  The  objection  to  this  part  of  the  proof 
of  Appellant  is,  that  the  sheriff  cannot,  in  his  return  to  a 
writ  of  venditioni  exponaa  issued  in  1860,  embody  a  re- 
turn of  his  prooceedings,  under  and  by  virtue  of  a  writ  of 
saisie-arrêt  issued  in  1857.  Moreover,  the  certificate  of  the 
sheriff  is  not  the  best  évidence  of  the  appointment  of  a  guar- 
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(lian.  The  bost  évidence  of  siich  an  appointment  is  the  prœès- 
rcrbal  by  which  it  was made  ;  and  the  pnfcea-verbal  itseltought 
to  V)e  certified  to  the  court  by  the  offieer  to  whom  the  writ 
wos  addressed.  In  the  présent  case,  we  hâve  before  us  a  paper 
tliat  purports  to  be  the  procés-verbal  under  which  Reapondent 
was  appointed  ;  but  that  document  has  not  l:>een  produced 
liefore  us,  and  certified  to  us,  by  the  offieer  who  had  power  to 
(lo  so,  namely,  the  sherifF.  The  Appellant  contends  that  Re^s- 
pondent  h«»s  been  deprived  of  any  right  to  make  the  objection 
to  which  ^  hâve  alluded  by  the  manner  in  which  he  appeared 
in  tiie  court  below,  and  by  the  order  of  M.  Justice  Tasche- 
KEAU  directing  the  parties  to  proceed  to  évidence  as  to  the 
vahie  of  the  ship  sei/ed.  I  do  not,  however,  think,  that  Res- 
pondent  can  be  held  to  hâve  made  any  admission,  or  to  hâve 
waived  any  right,  by  any  of  his  proceedings  in  the  court 
below  ;  and  I  think  it  plain  that  the  order  of  Mr.  Justice 
Taschereau,  directing  the  parties  to  proceed  to  évidence,  as 
to  the  value  of  the  vessel  seized,  could  not  relieve  the  Appel- 
lant from  the  necessity  of  establishing,  by  légal  évidence,  the 
lact  of  the  appointment  of  Respondent  as  guardian.  I  therefore 
concur  in  contirmingthe  judgment  of  the  court  below,  becau.se 
I  do  not  think  it  has  been  legally  proved,  that  Respondent 
was  appointed  gardian,  and,  as  such,  obtained  possession  of  the 
ship  seized  ;  but  if  that  fact  were  legally  proved  even  if  there 
were  an  irregularity  in  the  appointment,  I  would  not  allow  the 
person  appointed.  and  who  therefore  voluntarily  placed  himself 
in  the  position  of  an  offieer  of  the  court,  to  dispose,  as  he 
niight  think  fit,  of  the  property  coming  into  his  possession  by 
reason  of  such  appointment,  merely  in  conséquence  of  an 
irregularity  on  the  part  of  an  offieer  of  the  court,  in  which 
the  Respondent  himself  concurred,  and  in  order  to  avoid  diffi- 
culty  hereafter,  I  think  we  ought  expressly  to  reserve  to 
Plaintiff  his  recourse. 

"  The  court,  considering  that  it  is  not  established,  by  légal 
évidence,  that  Respondent  was  appointed  guardian  in  this 
cause,  and,  therefore,  that,  in  the  judgment  of  the  court  below, 
in  so  far  as  it  dismisses  the  motion  of  Appellant  iorlcontrainte 
par  corps,  and  the  rule  thereupon  obtained,  with  costs  in  favor 
of  Respondent,  there  is  no  error  ;  doth,  in  conséquence,  confirm 
the  judgment  rendered  by  the  Superior  Court  /  i  Québec,  on 
tlie  thirty-tirst  day  of  December,  1861,  with  costs  in  this  court, 
in  favour  of  Respondent,  and  against  Appel lant,'!the  court 
reserving  to  Appellant  any  recourse  he  may  by  law  be  entitled 
to  against  Respondent,  by  reason  of  the  matters  and  things  in 
the  said  motion  and  rule  alleged,  &c."  (14  D.  T.  B.  G.,  p.  296.) 

HoLT  and  Irvine,  for  Appellant. 

Alleyn,  R.  for  Respondent. 
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PRESORIPnON  PAR  UN  TIBRSAOQUEREim. 

Sui'EUloR  ('OURT,  Bedfonl,  13  (jotobre  1803. 

Before  McCord.  Justice. 

RuiTER.  Plaintiff,  vh.  Thihaudeau,  F  jfen<lant,  and  ToRRANCE» 
Opposant. 

Jufjé:  Que  sur  contestation  parle  Demai  d'une  opf>o8!tion  par 

laç|nelle  l'Oppisant  n'olurnait  la  terre  saisie  dan.s  la  caiiso,  comme  pm- 
pnétaire,  le  l)eman<]piir  n'a  pas  droit  d'invoquer  la  |x>8HeHHion  du  Défen- 
deur, afin  de  compléter  la  possesHJon  et  proscription  du  dix  ans,  en  vertu 
de  l'article  116  de  la  Coutume  de  Paris. 

This  was  an  opposition  filtMl  by  Andrew  Torranco,  claiminj» 
it  to  bft  the  owner  of  tho  land  sei/ed  in  the  cause,  by  virtue  of 
a  deed  of  sale  t'roin  the  sheriff  of  the  district  of  Montréal,  to 
his  fatlier  Thomas  Torrance,  bearinj»  date  on  the  2nd  Deceni- 
ber,  1819,  the  opposant  sottin^  up  titU)  under  the  last  willH 
and  testaments  of  lus  father  and  mothcr.  The  Phiintiff  con- 
tested  thia  opposition,  and  alle^ed,  in  effect,  tliat  at  the  tinie 
of  the  sei/ure  of  the  lantl,  on  the  30th  Jnne,  18fi2,  Défendant, 
in  whose  possession  it  was  seized,  had,  as  well  by  himself  as 
bj'  his  avteur.  Plaintiff,  enjoyed  and  possessed  the  hind  d  jî»<i/^ 
titre  et  (le,  bonne  foi,  publiquement  et  ns  inquiétnt ion,  for 
upwards  of  ten  yeai-s  ininiediately  x  ding  the  date  of  the 

aeizure,  Opposant  bein^  présent,  of  fu..    ^e,  and  not  privileged 
whereby  Defen(hint  had  acquired  a  title  to  the  land  by  pres- 
cription ;  that,  on  the  3rd  July,  1848,  by  deed  of  sale  before 
notariés,  Hermanus  Ruiter  aold  the  land  in  question  to  Plaiîi- 
tiff,  who  possessed  it  froni  thence  as  proprietor,  in  good  faitli, 
freely,  openly  and  publiely,  without  molestation  or  trouble,  up 
to  the  22nd  of  June,  1858,  on  which  day,  by  deed  of  sale  be- 
fore notariés,  Plaintiff  sold  the  land  to  Défendant  who  thero- 
upon  took  possession  of  the  sanie  ;   that  the  first  mentioned 
deed  froin  Hermanus  Ruiter,  to  Plaintiff,  was  duly  enregis- 
tered  on  the  llth  of  July,  1848,  and  the  latter  from  Plaintiff] 
to  Défendant,  was  alao  enregistered.  By  his  conclusions,  Plain- 
tiff in  voked  the  benefit  of  the  prenonpiion  oî  dix  ans,  entre  \ 
présents,  etc.,  and  prayed  the  dismissal  of  the  opposition.   The 
opposant  fîled  an  answer  au  fonda  en  droit  to  this  contestii-j 
tion  for  the  follôwing  amongst  other  rensons:  Ist.  because  itl 
did  not  appear  by  the  contestation  that  Plaintiff  possessed  | 
the  land,  tant  par  lui-nie^me  que  par  ses  prédécesseurs,  for  aj 
period  of  ten  years  ;  2nd  because  it  thereby  appeared,  on  the 
contrary,  that  Plaintiff  so  possessed  the  said  land  only  from 
the3rd  July,  1848,  up  to  the  22nd  June,  1858,  when  his  posses- 
sion ceased  ;  3rd  because  Plaintiff  could  not  in  law  avail  hini-l 
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scU'  of  the  allem><!  |)(>sseHsi()n  of  Oefoiidimt,  \»\i  couhl  only 
claiiu  a  poHHt'ssion  of  tcri  yrars  liy  l)iinsoIf,  or  his  prMèt'fn- 
N.d/'s,  iiot  his  succosHors  aiid  ni/aiit  cnits)'.  Tlio  C^)^rt  iiiaiii- 
tiiint'd  tlic  answi'r  in  law  ami  dismissed  thc  contestation,  witi» 
cnsts.  (14  /).  T.  H.  a,  p. '.mi.) 
CoKNEiJ.  and  RacH'ot,  for  Opposant.  • 
O'ff  AKI-OKAN  and  Bakeu,  for  Plaintiff  contcstin;;. 


SUBSTITUTION  nDEIOOHHUSAIRE. 

Qi'EEn'h  Ben<h,  Ai'PEAI.  Side,  Montréal,  10  mars  1857. 

Hifure  :  Sir  L.  H.  L.vi.  sntaine,  Baut.,  Cliief-Justice,  Aylwin- 
DirvAi,  and  Caron.  Justices. 

Castonoiay,  Appellànt,  and  Caston(JUAY,  Respondent. 

Jugé  :  1"  Que,  dans  l'ospôpo,  la  donation  au  Demandeur  eonlunait 
uno  n\}hst>t\\t\nnJldéiromniiHtialr): 

2^  Que  le  tuteur  il  une  substitution,  poursuivi  on  cotte  capacité,  repré- 
ccnte  tous  les  rtp|)elés  &  la  Hubftitution  dans  le  cas  où  tels  appelés  ne 
siint  pas  mentionnés  nommément  dans  l'ai-tu  contenant  la  substitution. 

H"  Que  la  olau.se  dans  la  (ionation  permettant  l'aliénation  des  fonds, 
ù  «onstitiitidu  de  rento,  dans  le  cas  i  i  il  serait,  sur  ex|)erti8e,  trouvé 
iiviintaneux  aux  enfants  du  donataire,  sera  mise  à  exécution  par  la  cour 
sur  rapport  d'experts,  dans  une  action  par  le  donataire  concluant  à  être 
iuitorisé  il  vendre,  f|uoiqu'il  n'eût  aucun  enfant,  et  qu'il  ne  fût  pas  pro- 
l)uble  qu'il  en  aurait. 

Tliis  wns  an  action  bn^ufi^lit  V)y  a  donee,  under  a  deed  of 
donation  to  hin»,  of  the  14th  May,  1(S27,  froni  lus  niother,  and 
was  dirt'cted  against  a  tlitor  to  the  substitution  to  be  allowed 
to  scll,  à  coih'^titution  de  rente,  part  of  a  large  pièce  of  land 
lying  within  the  city  of  Montréal,  described  in  the  donation. 
Thc  pleas  of  Défendant  wore  to  the  efFect  :  1*^  That  the  appelée 
to  the  substitution  should  hâve  been  brought  into  the  cause, 
and  that  the  tutor  to  the  substitution  could  not  legally  repre- 
scnt  individuals  of  full  âge,  but  only  children  unborn  ;  2"  that 
tliere  was  no  allégation  that  Plaintiff  had  any  children,  but 
that,  on  the  contrary,  it  was  adniitted  lie  had  none,  and  that, 
tlierefore,  he  could  not  be  justitied  in  denianding  that  experts 
should  be  named  to  report  whether  it  was,  or  was  not,  advan- 
tngeous  to  sucli  children  ty  be  allowed  to  sell  the  property  in 

I  question.  The  case  was  inscribed  for  hearing  en  droit  on  the 

(exceptions-,  and,  on  the  2Hth  November,  1845,  the  exceptions 
wore  dismissed,  and  the  action  held  to  be  regularly  brought, 
ail  the  appelés  being  held  to  be  represented  by  the  tutor  to 
the  substitution.  The  case  having  been  heard  on  the  nierits, 

jtlie  court  below  rendered  judgment  on  the  29tb  January,  1846. 

[(  VAi,ijfc«Es,  Chief  Justice,  Rolland,  Gale  and  Day,  Justices.) 
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"  Considering  that  Plaintiff  haa  proved  his  right  of  action," 
"  ordered  that  experts  be  nained  to  visit  the  premises  and  report 
"  whether  it  would  be  advantageous  to  the  ohildren  of  Plain- 
"  tiff,  or  to  those  who  inight  afterwards  be  appelés  à  recueillir 
"  ta  substitution,  to  aeW  à  constitution  de  rente."  The  followin^ 
extracts  froni  the  donation  had  given  rise  to  the  question  as  to 
whether  there  was,  in  fact,  a  substitution,  a  point  upon  whicli 
soine  doubt  was  expressed  in  the  court  below,  and  upon  which 
the  opinion  given  by  M.  Justice  Rolland  principally  referred. 
Et  la  dite  dame  donatrice  désirant  conserver  aux  enfants  à 
naître  en  légitime  maria^^e  du  dit  donataire,  seulement,  la 
propriété  pleine  et  entière  des  biens  ci-dessus  désignés,  sans 
l'étendre  à  un  degré  plus  éloigné,  veut  et  entend  que  les 
biens  ci-dessus  donnés  en  jouissance  au  dit  donataire, 
demeurer*  substitués,  comme  elle  les  substitue  par  ces  pré- 
sentes, aux  dits  enfants  à  naître  en  légitime  mariage  du  dit 
donataire,  seulement,  auquel  elle  donne  la  propriété  des 
dits  biens,  ce  qui  a  été  accepté  pour  eux  par  le  dit  donataire, 
leur  père,  voulant  et  entendant  que  ceux  qui  sont  appelés  > 
la  présente  substitution  soient  saisis  des  bions  ainsi  substitue», 
aussitôt  que  le  cas  de  la  substitution  sera  avenu,  sans  qu'ils 
soient  obligés  d'en  faire  demande  en  justice  ;  et  dans  le  cas 
de  mort  du  dit  donataire  sans  enfant,  la  jouissanca  et  l'usu- 
fruit des  biens  à  lui  présentement  donnés  seront  réversibles 
à  ses  frères  et  sceurs,  ou  à  aucun  d'eux,  pour  par  eux  en 
jouir  leur  vie  durante  ;  et,  si  au  décès  du  dit  donataire  sans 
enfants,  tous  ses  frères  et  sœurs  étaient  décédés,  la  propriété 
des  dits  biens  retournera  et  appartiendra  à  leurs  enfants  nés 
et  à  naître,  pour  être  parties  entr'eux  par  souches.  La 
présente  donation  et  substitution  est  ainsi  faite,  par  la  dite 
dame  donatrice,  parce  que  tel  est  son  bon  plaisir,  et  sa  volonté  ; 
et  pour  conserver  la  propriété  des  dits  biens  aux  enfant»^  du 
dit  donataire,  comme  il  est  dit  plus  haut,  et  en  outre  à  la 
charge  par  le  dit  donataire  do  payer  à  la  dite  dame  donatrice, 
par  chaque  année  sa  vie  durante,  à  compter  de  ce  jour  une 
somme  de  vingt-cinq  livres  cours  actuel,  par  forme  de  rente 
et  pension  alimentaire,  payable,  &c.  La  présente  donation 
est  encore  faite  aux  charges,  clauses  et  conditions  ci-après 
exprimées,  savoir  :  que  le  dit  donataire  ne  pourra  transporter 
à  aucune  personne  étrangère  la  jouissance  et  usufruit  des 
dits  biens  pendant  le  temps  de  sa  jouissance,  mais  qu'il  sera 
teni  d'en  percevoir  les  fruits  et  revenus'  pour  son  propre 
bém  jice  et  avantage,  sans  pouvoir  les  dits  fruits  et  revenus 
être  saisis  par  aucun  des  créanciers  du  dit  donataire  ;  que  le 
dit  donataire  pourra  vendre,  à  constitution  de  rente  seule- 
ment, le  tout  ou  partie  du  terrain  complanté  d'arbres  frvi- 
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"  fiers  désigné  en  ces  présentes,  si  par  experts  et  gens  à  ce 
"  connaissants  cela  est  jugé  avantageux  pour  ses  entants,  &c.'* 

Rolland,  Justice,  on  the  hearing  en  droit  said  :  La  cause 
('tait  inscrite  sur  les  exceptions,  la  Cour  ne  peut  que  les  dé- 
bouter, donnant  pour  motifs  que  l'action  est  régulièrement 
intentée  contre  le  tuteur  à  la  substitution,  et  que  la  naissance 
d'enfants  au  Demandeur,  n'est  point  un  t'ait  nécessaire  pour  la 
piésente  demande.  (1)  Il  en  eût  été  autrement  si  le  substitué 
(•tait  désigné  par  son  nom,  car  alors  il  aurait  fallu  l'appeler,  et, 
s'il  était  mineur,  lui  faire  élire  un  tuteur,  mais  dans  le  cas 
il'une  substitution  ^eicomwii««aire,  comme  la  présente,  où  la 
personne  qui  en  profitera  n'est  pas  connue,  il  faut  un  tuteur  à 
la  substitution.  Rien  n'empêche  les  intéressés  d'intervenir, 
quoique  n'ayant  qu'un  droit  éventuel.  Le  Défendeur  a  été 
nommé  tuteur  à  la  substitution,  en  sorte  qu'il  n'est  pas  vrai 
(le  dire  qu'il  ne  représente  que  des  enfants  à  naître  du  Défen- 
deur, comme  il  est  allégué  par  erreur  dans  les  défenses,  (2) 

Rolland,  Justice,  upon  rendering  final  judgment  :  Cet  acte 
ne  peut  contenir  qu'une  substitution,  car  pour  qu'il  y  eût  une 
donation  de  la  propriété  avec  jouissance  après  la  mort  du 
Dentandeur,  supposé  qu'il  n'eût  qu'un  simple  usufruit,  il  fau- 
drait une  acceptation,  ce  qui  manque.  L'on  ne  peut  supposer 
(|ue  la  donatrice  voulait  faire  un  acte  qui  ne  pouvait  avoir  de 
suite,  exprimant  une  volonté  sans  aucun  but,  ni  efficacité,  ce 
serait  donc  un  usufruit  avec  rétention  de  la  propriété.  Mais 
référant  aux  termes  de  l'acte  on  les  trouve  clairs  et  précis. 
C'est  le  langage  ordinaire  des  substitutions,  et  voici  ce  que  dit 
Pothier  :  "  La  principale  règle  est  qu'on  doit  rechercher  ce  qu'a 
"  voulu  l'auteur  de  la  substitution,  sans  s'attacher  aux  termes." 
C'est  en  conséquence  de  cette  règle  qu'il  a  été  jugé,  par  arrêt 
du  16  juin,  1719,  rapporté  au  7me  Tome  du  Journal,  et  par 
Augeard.  que  les  ternies  dont  se  servent  les  Notaires  igno- 
rants dans  les  substitutions,  que  celui  qui  en  est  gi-evé  n'aura 
que  l'usufi^iit  des  biens  substitués,  n'empêchent  pas  que  le  gre- 
vé ne  dût  être  ccmsidéré  comme  propriétaire  de  ces  biens,  et  que 
le  terme  d'usufruit  employé  dans  le  testament  doit  s'entendre, 
non  d'un  usufruit  proprement  dit,  mais  d'un  droit  de  pro- 
priété qui,  au  moyen  de  la  substitution,  devait  s'étendre  et  se 
résoudre  en  la  personne  du  grevé  à  sa  moi-t,  et  qui  à  cause  du 
rapport  avec  l'usufruit  qui  s'éteint  de  même  avait  été  appelé 
usufruit.  Thévenot,  Des  Substitutions,  Ch.  1  et  3,  donnant  les 
résultats  de  la  définition  de  la  substitution  H.dëicommi8saire 
dans  les  paragraphes  précédents.  No.  18  dit:  "II  en  résulte 
"  qu'il  faut  qu'il  y  ait  deux  donations,  deux  libéralités  faites 

(1)  Thévenot,  Ch.  «8. 

(2)  :>  Pothier,  p.  508  ;  Arrêta  d'Augeanl,  p.!:{39  ;  Arrêt  du  14  ftoût,  I7<)U. 
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/'  par  l'auteur  de  la  disposition  ;  l'une  au  pi  ofit  de  celui  qui  doit 
"  rendre  ;  et  l'autre  au  profit  de  celui  à  qui  l'on  doit  rendre.  " 
"Au  No.  19:  "Il  s'en  suit  encore,  que  ces  deux  donations 
"  doivent  être  s'occe.ssives  ;  le  second  donataire  ne  devant  re- 
"  cueillir  qu'après  le  premier."  Au  No.  31  :  "  Finalement  il  en 
"  résulte  que  celui  qui  est  chargé  de  rendre  n'a  point  en  géné- 
"  rai  la  liberté  indéfinie  d'aliéner,  etc."  Au  Ch.  XI.  Termes  par 
lesquels  on  peut  substituer  :  No.  176  :  1*^  "  Point  de  termes 
"  marqués."  No.  180  :  2**  "  Il  faut  des  ternies  dispositifs,  et 
"  non  simplement  énonciatifs."  No.  183  :  3®  "  Peu  importe 
"  que  les  termes  soient  impropres,  s'il  résulte  suffisamment  de  la 
''  disposition,  qu'gn  a  voulu  snh^ûixxcYjidéiccmnnissaiTeTtient." 
No.  190  :  4o  "Il  faut  que  les  termes  emportent  trait  de  temps." 
No.  199  :  50*'  Il  faut  (|ue  les  termes  emportent  l'ordre  successif." 
No.  206:  6o  En  explication.  "  Posons  qu'il  soit  dit  dans  une 
"  donation  entre  vifs,  je  dovne  à  un  tel,  et  à  ses  enfants  à 
"  naître  cela  formera-t-il  un  fdéicomifnis  en  faveur  des  én- 
"  fants  à  naître  ?  Oui  ;  car  le  père  était  saisi  par  la  donation, 
"  et  les  enfants  ne  pouvant  l'être,  parce  qu'ils  n'existent  pas, 
"  il  en  résulte  nécessairement  l'ordre  successif.  No.  207  :  La 
"  propriété  ne  pouvant  être  en  suspens,  le  père  est  le  proprié- 
"  taire  de  tout,  à  la  charge  de  rendre  à  ses  enfants  s'il  lui  en 
"  survient."  No.  212  :  7o.  Mots.  "Je  substitue,  terme  ordinaire, 
"  et  après  sa  mort  je  sithditue."  Daiïs  le  cas  actuel,  le  langage 
de  la  donatrice  ne  laisse  aucun  dpute  quant  à  l'intention  de 
créer  une  substitution  et  un  ordre  successif.  Il  y  est  dit  :  "  Je 
donne  à  mon  fils  la  jouissance,  et,  désirant  conserver  aux  en- 
fants à  naître  du  ditdonataire,  seulement,  la  propriété  pleine 
et  entière  du  bien  ci-dessus  désigné,  sans  l'étendre  à  un  degré 
plus  éloigné,  je  veux  et  entends  (jue  les  biens  ci-dessus  donnés 
en  jouissance  au  dit  donataire  demeurent  substitués,  comme 
je  les  substitue  par  ces  présentes,  aux  dits  enfants  à  naître, 
auxquels  je  donne  la  propriété  des  dits  biens,  qui  a  été  accep- 
tée pour  eux  par  le  dit  donataire,  leur  père,  voulant  et  enten- 
dant que  ceux  qui  sont  appelés  à  la  présente  'substitution 
soient  saisis  des  biens  ainsi  substitués,  aussitôt  que  le  cas  de 
la  substitution  sera  avenu  etc."  Voilà  bien,  ce  semble,  le 
langage  de  la  substitution  Jidéi-comm,i8mire,  V.  10  Ricard  ; 
Domat,  p.  199.  Au  No.  225,  Thevenot  observe  que  ce  mot  je 
substitue  employé  dans  une  donation  entrevifs  ne  pouvait  en 
général  convenir  qu'à  la  substitution  ^d^-ifowmissa'ire,  et  il 
ajoute  au  No.  suivant:  "En  effet,  le  premier  gratifié  étant 
"  saisi,  il  est  clair  que  la  substitution  ne  peut  alors  trouver 
"  prise."  Il  est  évident  que  si  la  donation  ne  contenait  jpas 
une  substitution,  elle  ne  peut  valoir  comme  donation  de  pro- 
priété aux  enfants  à  naître,  ni  à  d'autres  qui  ne  sont  pas 
parties  acceptantes  à  l'acte.    Ricard,  Tr.  des  donations,  p.  199. 
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S'ils  étaient  deux   qui  fussent  premiers  donataires,  comme 
dans  le  cas  où  l'usufruit  est  donné  à  l'un,  et  à  l'autre  la  pro- 
priété, et  qui  dussent  prendre  la  chose  donnée  par  ses  mains, 
l'acceptation  de  l'un  ne  profiterait  pas  à  l'autre,  et  la  donation 
quoique  faite  par  un  même  acte,  serait  valable  au  profit  de 
celui  qui  aurait  accepté,  et  nulle  pour  le  re^rard  de  l'autre. 
L'on  n'a  pas  prétendu  ici  que  le  Demandeur  fût  un  simple 
usufruitier,  si  c'était  le  cas,  et  qu'il  n'y  exit  pas  de  substitution, 
tout  le  bien  à  la  mort  de  la  mère  donatrice  pouvait  bien  re- 
tourner à  la  masse  ;  certes  cela  changerait  bien  la  position  des 
enfants,  et  les  frères  et  sœurs  du  Demandeur  n'ont  guères 
compris  leurs  droits.  Mais  qti'est-ce  qu'une  donation  entrevifs 
d'un  usufruit  à  vie  sans  substitution  ?  L'on  ne  trouve  cela 
nulle  part,  si  c'est  donation  entrevifs  la  propriété  a  dû,  ce 
semble,  être  donnée.    Si  elle  n'a  pas  passé  au  donataire,  quel 
eft'et  aura  la  donation  après  le  décès  du  donateur  ?  Or,  évi- 
demment, personne  ne  peut  profiter  de  cette  donation  que  la 
partie  acceptante.  Elle  est  caduque  quant  aux  enfants  à  naître 
ou  aux  frères  et  sœurs  du  donataire,  à  moins  d'une  substitu- 
tion en  ordre  successif.    La  2'yi'opriété  ne  peut  pas  être  en  sv^- 
pens,  elle  serait  donc  den)eurée  à  la  donatrice.  Or  que  s'en- 
suit-il ?  C'est  que  l'usufruit  ne  peut  durer  que'le  temps  de  sa 
vie.     Car,  aussitôt  sa  mort,  la  propriété  passe  à  ses  héritiers, 
et  l'on  ne  peut  pas,  je  crois,  prétendre  que  la  donation  d'usu- 
fruit aurait  un  effet  au-delà  de  son  décès,  puisqu'elle  n'a  pas 
les  formalités  du  testament  pour  la  validité  des  dispositions 
à  cause  de  mort.    Tout  le  monde  sait  qu'un  bien  substitué 
peut  se  vendre  quel(|ue  fois  pour  des  causes  utiles,  et  géné- 
ralement pour  des  causes  nécessaires,  lorsque  celui  qui  a  créé 
la  substitution  n'a  pas  déclaré  quels  seraient  les  cas  où  les 
immeubles  pourraient  s'aliéner.  Mais  quand  le  donateur  a  ex- 
primé sa  volonté,  il  faut  la  suiitre,  et  je  ne  connais  aucune 
différence  entre  les  legs  et  les  donations  à  cet  égard.    Los  legs 
ne  sont  (juc  des  donations,  et  le  donateur  peut  mettre  toutes 
conditions  à  sa  libéralité.    La  seule  question  serait  de  savoir, 
admettant  qu'il  y  ait  substitution,  .si  c'est  ici  le  cas  voulu  par 
la  mère  du  donateur  ?   Nous  avons  déjà  jugé  la  question  par 
notre  interlocutoire,  et  s'il  ne  s'agissait,  que  de  constater  un 
t'ait,  l'utilité  de  la  vente,  le  rapport  d'experts  l'établit.    La 
seule  objection  qui  ait  été  faite  par  le  Défendeur,  est  le  dé- 
faut d'enfants,  et  l'improbabilité  qu'il  en  naîtra.    Mais  comme 
j  cette  objection   n'est   soutenue   d'aucune   autorité,   nous    en 
i  avons  déjà  disposé,  et  je  ne  vois  aucune  raison  d'en  dévier. 
!  Je  crois  apercevoir  quelque  chose  de  favorable  dans  cette  de- 
mande.  C'est  l'intention  présumée  d'une  mère  que  son  fils  eut 
une  vraie  jouissance  de  ses  biens,  cela  pour  sa  subsistance,  sa 
I  vie  durante.  Il  est  le  premier  gratifié.  C'est  lui  que  la  donatrice 
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a  préféré.  C'est  pouro  uoi  prévoyant  que  ces  biens  (un  verger  en 
particulier)  pourraient  ne  donner  aucun  revenu,  elle  a  dû  per- 
mettre l'aliénation,  mais  on  dit  qu'elle  ne  l'a  voulu  que  pour  l'a- 
vantage de  ses  petits  enfants.  Mais  n'est-il  donc  pas  de  l'avantage 
des  enfants  de  son  fils,  que  leur  père  ne  soit  pas  dans  l'indigence, 
et  <ju'il  puisse  'eur  laisser  une  succession  ?  Si  la  jouissance  des 
biens  substitues  ne  lui  profite  pas,  tandis  qu'enlea  vendantils  pro- 
duiraient des  revenus  considérables,  sans  que  le  fonds  diminuât, 
(puisqu'il  est  question  d'assurer  les  capitaux)  le  père  ne  pourra- 
t-il  pas  s'enrichir  et  les  enfants  profiter  ?  Il  paraîtrait  que  le 
Demandeur  n'a  point  d'enfants,  l'on  dit  même  qu'il  est  pro- 
bable qu'il  n'en  aura  jamais,  et  c'est  dans  l'intérêt  des  parents 
collatéraux  que  l'on  voudrait  que  le  fils  de  la  donatrice  n'ait 
qu'une  jouissance  nominale  sans  profits,  afin  que  ce  bien,  qui 
est  susceptible  d'augmenter  de  valeur,  (étant  dans  l'enceinte 
d'une  ville)  demeure  aux  soins  du  grevé,  et  qu'il  le  leur  con- 
serve sans  en  retirer  lui-même  aucun  revenu.  Telle  n'était 
ptis  suivant  moi  l'intention  de  la  mère  donatrice.  Pour  résu- 
mer, je  trouve  qu'il  y  a  substitution,  et  que  le  Demandeur 
est  le  grevé,  chargé  de  rendre  les  biens  à  sa  mort  à  ceux  que 
sa  mère  lui  a  substitués.  Je  ne  puis  concevoir  l'idée  d'un  usu- 
fruit simple,  par  donation  entrevifs,  sans  aliénation  de  la  pro- 
priété. Et  les  termes  de  l'acte,  (ou  le  mot  usufruit  ne  se  trouve 
même  pas)  me  semblent  rencontrer  tout  ce  que  les  auteurs  ont 
dit  de  la  manière  dont  on  crée  une  substitution  fidéicornmls- 
saire.  Quant  à  l'objection  tirée  de  ce  qu'on  ne  doit  aliéner  les 
biens  substitués  que  dans  certains  cas  voulue  par  la  loi,  cela 
n'a  aucune  application  au  cas  actuel.  Il  est  une  autre  règle, 
Thévenot,  C.  48,  p  255,  No.  787,  se  fait  cette  question.  Est- 
"  il  de  l'essence  de  la  substitution  fidéicommissaire,  que  le 
"  grevé  n'ait  pas  liberté  indéfinie  d'aliéner  ?  "  Et  il  répond  : 
"  Non,  le  substituant  peut  permettre  l'aliénation  indéfinie. 
"  Une  substitution  qui  contiendrait  cette  clause  serait  valable." 
Voy.  Rep.  vbo.  Substitution,  .sect.  IX,  p.  495.  "  La  volonté  de 
celui  qui  dispose  est  la  loi  suprême  daus  les  fidéicomniis" 
C'est  aller  plus  loin  qu'il  ne  faut,  mais  qui  a  jamais  douté 
qu'un  donateur,  (par  donation  entrevifs)  comme  un  testateur, 
peut  donner  ou  permettre  l'aliénation  des  biens  en  certains  cas 
qu'il  définit,  surtout  lorsqu'il  assure  les  fonds  ou  capitaux  aux 
substitués.  Tous  les  jours  nous  agissons  d'après  cette  idée,  que 
le  testateur  ou  donateur  peut  mettre  à  sa  libéralité  telles  con- 
ditions qu'il  lui  plait.  Et  des  légataires  grevés  ont  été  sou- 
vent autorisés  à  vendre  suivant  les  directions  du  testateur  ;  ce 
n'est  pas  une  doctrine  nouvelle.  Il  ne  s'agit  donc  que  d'exécu- 
ter dans  le  cas  actuel  la  volonté  de  la  donatrice.  Je  n'ai  rien 
entendu  à  ce  sujet  qui  puisse  me  faire  croire,  que,  par  notre 
interlocutoire,  nous  avons  donné  une  fausse  interprétation  à 
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la  donation,  et  j'y  persiste.  Il  n'est  pas  hors  de  propos  de  ré- 
férer à  une  décision  de  cette  Coiir,  en  avril,  1844,  sur  la 
demande  de  Mad.  Barron,  pour  mettre  en  vente  des  biens  dont 
elle  n'était  que  l'usufruitière.  Là,  en  refusant  d'acquiescer  à 
cette  demande,  la  Cour  s'est  expli  quée,  disant  que  le  simple 
usufruitier  ne  pouvait  pas  se  fonder  sur  la  loi  qui  permet  au 
grevé  de  vendre  les  biens  substitués  en  certains  cas,  comme 
des  immeubles  qui  dépérissent,  des  maisons  caduques,  et  à  la 
réparation  et  reconstruction  desquelles  les  biens  substitués  ne 
peuvent  fournir.  (Rép.,  vbo.  Subst.,  sec.  XXXI,  §  1,  p.  52*1, 1 
Col.)  Le  grevé  comme  propriétaire  ayant  droit  de  jouir  d'un 
bien  productif,  tandis  que  l'usufruitier  n'a  que  la  jouissance 
du  bien  tel  qu'il  est,  et  aucun  droit  dans  le  tonds  qui  est  ina- 
liénable dans  son  intérêt,  comme  bien  d'autrui.  Et  si  je  suis 
d'avis  ici  de  permettre  la  vente,  c'est  parce  que  je  considère  le 
Demandeur  propriétaire  grevé  de  substitution,  et  (|ue  l'intérêt 
même  du  grevé  est  à  considérer  comme  le  premier  gratitié, 
surtout  si  c'est  un  enfant  de  la  donatrice.  La  donatrice  a  voulu 
qu'on  consultât  l'intérêt  des  substitués,  à  la  bonne  heure.  Et 
je  trouve  que  l'aliénation  proposée  est  aussi  dans  leur  intérêt. 
Je  constate  le  fait  de  la  manière  que  la  donatrice  l'a  voulu  par 
experts  et  gens  à  ce  connaissants.  Lacombe,  Jurisp.  Civile, 
vbo.  Substitution,  partie  2,  sect.  4,  No  5,  p.  247  :  En  quel  cas 
biens  substitués  peuvent  être  aliénés,  et  peuvent  être  hypo- 
théqués. 2  Prudhon,  des  Droits  d'Usufruit,  No  516. 

JUDGMENT  IN  APPEAL  :  Considering  that,  in  the  judgment 
appealed  from,  there  is  no  error,  the  Court  doth  confirm  the 
same,  with  costs.  (14  B.  T.  B.  C,  p.  308.) 

GiARD,  for  Appellant. 

Cherrier,  Dorion  and  Dorion,  for  Respondent. 


OESnORABL 

SupERiOR  Court,  Bedford,  23  octobre  1863. 
Before  :  McCord,  Justice. 
Ex  parte  Church,  Petitioner. 

Jugé:  l"  Que  le  délai  entre  la  signification  d'une  sommation  émanée 
d'une  Cour  de  juges  de  paix  à  trois  heures  de  l'après-midi,  et  le  rapport 
du  writ  le  jour  ensuivant  à  dix  heures  du  matin,  pst  ii)8uf!îiiant,  et  que, 
dans  les  circonstances  de  la  cau^e,  le  Demandeur  ne  pouvait  pas  procé- 
der légalement  à  jugement,  ex  parte,  le  jour  du  rapport,  le  Défendeur  ne 
comparaissant  pas 

2°  Qu'un  writ  de  certiorari  sera  accordé  pour  faire  transmettre  une 
conviction  à  la  Cour  Supérieure,  nonobstant  que  le  writ  de  artiorari 
soit  prohibé  par  le  statut  en  vertu  duquel  la  conviction  a  eu  lieu. 
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The  collector  of  inland  revenue  (formerly  styled  revenue 
inapector)  for  the  district  of  Bedi'ord,  prosecuted  the  présent 
applicant,  under  the  consol.  stat.  of  Lower  Canada,  chap.  6, 
for  selling  liquor  without  license.  The  Défendant  tnade  default, 
and  Piivintiff  obtained,  ex  pUrte,  a  conviction  for  $50  and  costs 
&c.,  on  the  7th  July,  1863,  before  three  justices  of  the  peace, 
at  Granby,  in  the  said  district.  The  Défendant,  on  the  ISth 
October,  1863,  inoved  for  a  writ  of  certiwari  to  remove  the 
conviction  to  the  Superior  Court,  and,  amongst  other  reasons 
set  forth  in  his  ajffidavit  of  circunistances,  he  alleged  that  the 
writ  of  suinmonsand  dechiration  in  the  said  cause  were  served 
upon  him  at  about  three  o'clock  in  the  afternoon,  the  6th  day 
of  July,  then  last,  at  his  domicile,  at  a  distance  of  about  20 
miles  from  the  place  v>rhere  he  was  by  the  writ  ordered  to 
appear  on  the  foUowing  day,  (7th  July)  at  ten  of  the  clock  in 
the  forenoon  ;  that  no  sufiScient  and  reasonable  delay  was 
thereby  given  him  ;  that  the  justices  of  the  peace  had  no  right 
to,  and  could  not  proceed  inutanter,  and  in  his  absence,  and 
tliat  the  said  conviction  so  rendered  by  them  was  illégal  and 
unjust.  In  support  of  his  pretensions,  applicant  filed  copies  of 
the  record  of  proceedings  before  the  magistrates,  including 
copy  of  the  bailiff's  return,  and  a  certificate  of  Defendant's 
default,  whereby  it  appeared  that  the  above  facts  were  correct- 
ly  stated  in  the  affidavit.  The  statute  in  question  made  no 
provision  as  to  the  delay  to  be  granted  in  such  cases  between 
the  service  and  return  of  the  writ.  Writ  granted  on  the  ground 
that  no  rejisonable  delay  to  appear  w<is  given  to  Défendant. 
(14  D.  T.  B.  a,  p.  318.) 

CoRNELL  and  Racicot,  for  Petitioner. 

HuSTiNOTON  and  Lay,  for  Cowie. 


VENTE— CRAINTE  DE  TROUBLE. 

Superior  Court,  Bedford,  23rd  October,  1863. 
Before  McCord,  Justice. 
Hase  et  al.,  Plaiutitt's,  vs.  Messier,  Défendant. 

L'acquéreur  d'une  pièce  de  terre,  poursuivi  pour  la  balance  du  prix 
de  vente,  allégua  et  prouva  que  a  terre  avait  été  originairement  con- 
cédée par  lettres  patentes  à  A.  B.  et  autres,  et  subs  queminent  vendue 
au  Demandeur  sans  garantie,  excepté  quant  à  ces  laits  et  promesses, 
par  un  individu  qui  n'avait  pu  établir  aucune conuexité  par  titres  entre 
lui  et  les  concessionnaires  originaires,  ou  entre  aucunes  autres  per- 
sonnes : 

Jitgé  :  Qu'un  ac(^uéreur  ainsi  poursuivi  n'a  pas  droit  d'obtenir  du 
Demandeur  le  cautionneoient  pourvu  par  la  23  Vict.,  ch.  59,  sec.  18.  (1) 

(1)  V.  art.  1535  J.  C. 
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The  Plaintiffs  alleged,  in  their  déclaration,  that,  on  the  I7th 
Uctober,  1861,  by  deed  of  sale  before  notariés,  they  sold  the 
pièce  of  land  in  dispute  to  Défendant,  for  the  sum  of  $900,  of 
which  they  had  received  SI  50,  and  concluded  against  Défen- 
dant for  the  instalments  due  at  the  date  of  their  action,  to 
wit,  ^289.  The  Défendant  pleaded,  in  effect,  that,  by  the  deed 
of  sale  Plaintiffs  had  sold  the  pièce  of  land  to  hiin  with  pro- 
mise of  warranty  against  ail  troubles,  évictions,  aliénations, 
aiid  other  hindrances  generally,  whatsoever  ;  that  Défendant 
had  ascertained,  since  the  date  of  the  deed,  that  the  land  was, 
oïl  the  27th  March,  1827,  granted  by  the  Crown  to  Catherine 
Sux,  and  others,  and  produced  a  certificate  of  the  letters  patent 
sif^ned  by  the  deputy  registrar  of  the  province  ;  that,  long 
afterwards,  to  wit,  on  the  16th  May,  1860,  the  land  in  ques- 
tion was,  by  detsd  before  notariés,  sold  to  one  James  Hase,  by 
one  Ebenezer  Martin,  without  stating  in  the  deed  from  whom 
he  derived  any  title  to  the  said  land,  but,  on  the  contrary, 
stating  that  lie  sold  it  with  guarantee,  except  as  to  his  own 
(ids  and  deeda  only  ;  that,  by  virtue  of  the  premises,  Défen- 
dant feared  that  Plaintifl's  were  not,  at  the  date  of  their  deed 
of  sale  to  Défendant,  the  lawful  owners  of  the  land,  and  had 
just  cause  to  fear  that  he,  Défendant,  would  be  troubled  by 
petitory  actions  on  the  part  of  the  owners.  Conclusions,  that 
Plaintiffs,  before  being  able  to  exécute  théir  judgment,  be  or- 
dered  to  give  Défendant  good  and  sufficient  security  that  he 
should  not  be  troubled  by  any  claim  of  title  to  the  lot.  In 
support  of  his  pretensions.  Défendant  produced  the  certificate 
of  letters  patent,  an  authentic  copy  of  the  deed  of  sale  from 
Martin  to  James  Hase,  and  Plaintiffs'  admission  as  to  the  ideu- 
tity  of  the  pièce  of  land  granted  by  letters  patent,  and,  sub- 
sequently,  sold  by  Martin  to  James  Hase,  and  afterwards  by 
Plaintifîs  to  Défendant  :  It  was  contended,  on  behalf  of  Défen- 
dant, that  he  wa.s  entitled  to  the  security  referred  to  in  the 
2.'ird  Vie,  cap.  59,  sec.  18,  which  is  in  the  foUowing  terms  : 
"  If  the  purchaser  of  any  real  property  is  troubled  or  bas  just 
"  cause  to  fear  that  he  will  be  troubled  by  any  hypothecary 
"  or  revendicatory  action,  he  shall  be  entitled  to  delay  the 
"  payment  of  the  purchase  money  until  the  vendor  bas  remo- 
'■  ved  such  trouble,  unless  the  vendor  prefers  to  give  secu- 
"rity...." 

Racicot,  for  Défendant,  contended  that  Défendant  could 
not  ascertain,  and  Plaintiffs  refused  to  shew,  how  and  by  vir- 
tue of  what  titles  they  were  in  the  rights  of  the  original  gran- 
toes  ;  that  this  refusai  or  neglect  of  Plaintiffs  to  exhibit  their 
deeds,  if  they  had  any,  and  the  absence  of  such  deeds  formed 
prima  facie  évidence  that,  at  the  date  of  the  deed  to  Défen- 
dant, they  were  not  the  lawful  owners  of  the  land  ;   that  a 
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suspicion  was  also  created  by  the  form  of  the  clause  as  to  the 
warranty  above  referred  to,  and  that  Défendant,  therefore, 
had  just  reason  to  t'ear  that  he  would  be  troubled  by  reven- 
dicatory  actions  as  mentioned .in  the  statute.  That  if  Plaintiffs, 
at  the  time  of  the  sale,  were  the  true  owners  of  the  land, 
there  was  no  hardship  in  their  being  ordered  to  give  tlie 
required  security,  in  default  of  their  shewing  by  what 
chain  of  titles  they  had  acquired  the  land.  That,  under  the 
circumstances,  Défendant  was  justified  in  claiining  the  secu- 
rity provided  by  the  statute  above  cited,  and  that  if  sued  by 
the  original  grantees  or  persons  claiming  under  them,  Défen- 
dant would  hâve  no  ineans  of  shewing  title  in  his  vendors. 

O'Halloran,  for  Plaintitfs,  argued  that  Plaintiffs  were  not 
btmnd  to  shew  to  their  purchaser,  Défendant,  the  whole  chain 
of  titles  f  rom  the  original  patentées,  and  that  the  présent  case 
did  not  corne  under  the  provisions  of  the  statute  referred  to  ; 
that  Défendant,  in  order  to  establish  "  the  trouble  or  just  cause 
to  fear  trouble,"  contemplated  by  that  law,  should  hâve  either 
shewn  an  actual  revendicatory  action  institùted  against  him, 
or  at  least  a  threat  or  notice  on  the  part  of  some  third  party 
to  institute  such  an  action  ;  that,  if  Défendant  had  been  dési- 
rons of  exaniining  Plaintiffs'  titles,  he  should  hâve  done  so 
before  signing  the  deed  given  to  him.  The  Court  gave  judg- 
ment  for  Plaintiffs,  without  ordering  security  to  be  given. 
(14  D.  T.  B,  a,  p.  320.) 

O'Halloran  and  Baker,  for  Plaintiffs. 

CoRNELL  and  Racicot,  for  Défendants. 


OOUR  DE  CIRGUIT.— COMPETEHGE. 

Queen's  Bench,  Appeal  Side,  Montréal,  7  December,  1863. 

Before  :  Sir  Louis  H.  LaFontaine,  Bart.,  Chief-Justice, 
Merediïh,  Mondelet  and  Badgley.  Justices. 

Smith  et  ux.,  Appellants,  and  Patton,  Respondent. 

Jugi  :  Que  la  Cour  de  Circuit  n'a  paa  juridiction  dans  une  action  pour 
aliments  au  montant  de  $200,  par  année,  réclamés  pour  une  période  in- 
déterminée, savoir,  pendant  la  vie  durante  de  la  Demanderespe  ;  et  que 
le  jugement  de  la  Cour  de  Circuit  accordant  £28,  par  année,  la  vie  du- 
rante de  la  Demanderesse,  sera  infirmé,  et  l'action  de  la  Demanderesse 
renvoyée.  (1) 

The  action  was  brought  in  forma  pauperis,  by  Plaintiff, 
an  aged  and  infirm  woman,  against  her  son  in  law  and  his 
wife,  the  daughter  of  Plaintiff,  tor  an  alimentary  allowance  and 

(1)  V.  art.  1054  C.  P.  C. 
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maintenance.  By  the  conclusions  of  her  déclaration,  Plaintiff 
prayed  :  "  that  Défendants  be  jointly  and  severally  condenined 
to  pay  aiW  satisfy  to  PlaintifTthe  sum  of  £50,  each  and  every 
year,  as  and  for  a  life  rent,  the  same  payable  quarterly.  "  The 
plea  alleged,  in  effect,  that  Plaintiff  had  certain  rights  in  real 
estate  described  in  the  plea,  and  that  Défendants  were  willing 
to  allow  $60  to  Plaintin,  per  annum  on  obtaining  a  transfer 
of  the  rights  in  the  real  estate  referred  to.  By  judgment  ren- 
dered  on  the  28th  May  1863,  (LaFontaine,  J.)  Défendant 
was  condenined  to  pay  Plaintiff  "  the  suin  of  twenty  eight 
pounds,  each  and  every  year,  as  and  for  a  life  rent  during  the 
"  life  time  of  Plaintiff,  the  whole  with  costs.  "  From  this  jud- 
(fuient  an  appeal  was  instituted  on  the  ground,  first,  of  the  ex- 
cess  of  jurisdiction  (1).  Next,  that  the  Défendants  were  con- 
denined jointly  and  severally,  whereas  it  was  contended  that 
if  the  daughter  died,  her  husband  ought  not  to  be  held  per- 
sonnally  for  the  rente. 

BuRROUGHs  contended  that  the  appeal  must  be  dismissed, 
because  it  was  not  certain,  from  the  judgment,  that  Défen- 
dant would  be  liable  for  a  .sum  exceeding  £50,  as  she  might 
die  at  any  time  ;  and  because,  as  the  évidence  in  the  Court 
below  was  not  taken  in  writing,  there  could  be  no  appeal  ; 
and,  becau.so  no  plea  to  the  jurisdiction  had  been  filed. 

JuDOMENT  IN  APPEAL  :  Seeing  that  the  Circuit  Court  hath 
juridiction  to  take  cognizance  of  and  détermine  civil  suits 
and  actions  wherein  the  sum  of  money  or  the  value  of  the 
thing  demanded  does  not  exceed  two  hundred  dollars  ;  seeing 
that  the  action  and  demand  in  this  cause  is  for  an  annual  life 
rent  of  two  hundred  dollars  to  be  payable,  during  an  unde- 
termined  period,  namely,  during  the  life-time  of  Plaintiff; 
seeing  that  the  said  action  and  demand  are  and  were  in  ex- 
cess  of  the  limited  jurisdiction  of  the  said  Circuit  Court,  and 
that,  in  the  rendering  of  the  judgment,  in  this  cause,  by  the 
said  Circuit  Court,  there  was  error,  doth  set  aside  the  said 
judgment  ;  and  this  Court,  proceeding  to  render  the  judg- 
ment which  should  hâve  been  rendered  by  the  said  Circuit 
Court,  doth  dismiss  the  said  action  and  demand  of  Plaintiff 
in  the  said  Court,  Respondent  herein,  for  w^ant  of  jurisdiction 
in  the  said  Circuit  Court,  to  take  cognizance  of  the  same, 
without  costs.  "  (14  D.  T.  B.  G.,  p.  323.) 

Fi  LION,  for  Appellants. 

BuRROUOHS.  for  Respondent. 

i  1  )  The  Circuit  Court  shall  hâve  cognizance  of ,  and  shall  hear,  try  and  dé- 
termine ail  civil  suite  or  actions,  wherein  the  sum  of  money  or  the  value  of 
the  thing  demanded  does  not  excee<I  two  hundred  dollars. — Con.  Stat.  L.  C. 
cap.  79,  sec.  2. 
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L0UAaE.-RE8P0N8ABniTB  DU  LOCATEUR. 

Cour  de  Circuit,  Québec,  25  février  1864. 
Présent  :  Taschereau,  Juge. 
BoiLY,  Demandeur,  vs.  Vezina,  Défendeur. 

Jugi  :  Que  le  propriétaire  d'une  maison,  \onm  à  plusieurs  locataires, 
n'est  pas  responsable  des  dommages  que  l'un  de  ses  locataires  |)eut 
souffrir  des  actes  ou  voies  de  fuit  d'un  autre  des  dits  locataires.  (  I  ) 

L'action  était  intentée  par  un  locataire  contre  son  proprié- 
taire pour  £15  de  dommages,  allégués  avoir  été  soufferts  par 
lui,  et  les  membres  de  sa  famille,  en  raison  d'une  grande  quan- 
tité d'eau  qui  traversait  continuellement  le  plancher  de  haut, 
et  qui,  tout  en  détériorant  ses  meubles,  causait  de  graves  ma- 
ladies aux  membres  de  sa  famille,  et  ce,  au  su  et  connaissance 
du  locateur.  Pour  soutenir  cette  action,  le  demandeur  produi- 
sit son  bail  qui  lui  donnait  "  une  partie  du  bas  d'une  maison," 
avec  les  conventions  ordinairement  stipulées  dans  cette  espèce 
de  contrat  ;  il  produisit  en  outre  un  protêt  notarié  contre  le 
Défendeur,  et  établit  la  valeur  des  dommages  soufferts,  au 
moyen  de  témoignages.  Le  Défendeur,  par  son  plaidoyer,  niait 
qu'il  fût  responsable  envers  le  Demandeur  sur  aucun  des  faits 
allégués,  prétendant  que  les  inconvénients  et  dommages  souf- 
ferts par  le  Demandeur  étaient  par  le  fait  d'une  personne 
habitant  l'étage  supérieur  de  la  maison,  et  sur  laquelle  il  n'a- 
vait aucun  contrôle,  et  ne  résultaient  d'aucun  vice  dans  la 
construction  de  la  maison  en  question,  laquelle  était  dans  le 
meilleur  ordre  possible. 

Taschereau,  Juge  :  Le  Demandeur  occupait,  sous  bail  no- 
tarié, le  bas  de  la  maison  du  Défendeur,  laquelle  était  en  bon 
état  de  réparations,  et  le  Défendeur  s'était  conformé  à  toutes 
les  conditions  requises  par  le  bail.  Le  Demandeur  savait  au 
temps  qu'il  prit  la  maison,  qu'il  y  avait  d'autres  locataires  que 
lui,  et  les  inconvénients  que  le  Demandeur  a  prouvé  avoir 
souffert  provenaient  de  la  négligence  de  l'un  de  ses  locataires. 
La  question  qui  se  présente  maintenant  est  une  question  de 
droit.  "  Le  propriétaire  d'une  maison  est-il  responsable  pour 
les  actes  de  son  locataire  ?  "  Le  Défendeur,  par  son  bail,  con- 
senti en  faveur  du  Demandeur,  est  tenu  de  faire  jouir  le 
Demandeur,  ceci  renferme  l'obligation  de  le  mettre  en  posses- 
sion, de  le  garantir  et  de  le  défendre  contre  toute  voie  de 
droit.  Je  crois  que  le  fait  dont  le  Demandeur  se  plaint  est  une 
voie  de  fait  pour  laquelle  le  Défendeur  n'est  pas  responsable  ; 
c'est  sans  son  consentement  ou  connaissance  qu'elle  a  eu  lieu, 

1)  V.  art.  1616  C.  C. 


DE  LA   PROVINCE  DE  QUÉBEC. 


56 


et  il  ne  devrait  pas  en  souffrir  les  conséquences.  Je  serais  dis- 
posé d'assimiler  cette  question  à  celle  d'un  voisin  ou  co-loca- 
taire.  qui  souffre  des  dommages  par  un  incendie  causé  par  la 
négligence  ou  faute  de  son  voisin  ou  locataire.  Les  autorités 
citées,  lora  de  l'argument,  sont  assez  formelles  sur  ce  sujet  : 
11  TouUier,  No.  171  :  "  Celui  d'entre  les  locataires  qui  est  pré- 
"  sumé  seul  en  faute,  parce  que  les  autres  ont  prouvé  qu'ils 
"  n'y  sont  pas,  est  tenu  des  dommages  et  intérêts,  non  seule- 
"  ment  envers  le  propriétaire,  mais  encore  envers  les  autres 
"  locataires  qui  ont  souffert  du  domuiage  par  l'incendie  de 
"  leurs  meubles  arrivé  par  sa  faute."  Et  a  la  note  2,  Po- 
thier,  Louage,  No.  81  :  "  Il  y  a  difli'érentes  espèces  de  troubles 
"  qui  peuvent  être  apportés  de  la  part  des  tiers  à  la  jouissance 
"  du  conducteur  ;  il  y  en  a  qui  ne  consistent  que  dans  des 
"  voies  de  faits,  .sans  que  ceux  qui  ont  apporté  le  trouble  pré- 
"  tendent  avoir  aucun  droit  dans  l'héritage,  ou  par  rapport  à 
"  l'héritage.  Par  exemple,  si  des  laboureurs  voisins  font  paître 
"  leurs  troupeaux  dans  les  prairies  d'une  métairie  que  je  tiens 
"  à  ferme,  et  ce,  par  voie  de  fait,  sans  prétendre  en  avoir  le 
"  droit  ;  si  des  voleurs,  au  clair  de  la  lune,  endommagent  mes 
"  vignes,  etc.,  le  locateur  n'est  pas  garant  de  cette  espèce  de 
"  ti-ouble,  le  fermier  n'a  d'action  que  contre  ceux  qui  l'ont 
"  causé,  actionem  ivjuriarum,  et  si  cette  action  lui  est  inu- 
"  tile,  soit  parce  qu'on  ne  connaît  pas  ceux  qui  lui  ont  causé  le 
"  tort,  soit  par  leur  insolvabilité,  et  qu'il  ait,  par  ce  moyen  été 
"  privé  de  tous  les  fruits  qu'il  avait  à  recueillir  ou  de  la  plus 
"  grande  partie,  le  fermier  peut  seulement  en  ce  cas  demander 
"  la  remise  de  la  ferme,  pour  le  tout  ou  pour  partie,"  etc.. 
Par  cet  article  l'on  voit  que  si  le  locataire  avait  aucun 
droit  contre  son  locateur  pour  avoir  été  privé  de  la  jouis- 
sance de  la  maison  louée,  il  aurait  contre  son  locateur,  non 
pas  une  action  en  dommage  (actionerti  injuriaruvi)  comme  il 
a  jugé  à  propos  de  prendre,  mais  bien  une  action  en  demande 
de  remise  de  loyer,  et  cette  dernière  seulement  dans  le  cas  où 
celui  qui  a  apporté  le  trouble  serait  inconnu,  ou  que  par  son 
insolvabilité  ou  autres  raisons  il  ne  pourrait  faire  valoir  ses 
droits  contre  celui-ci.  Le  même  principe  est  établi  au  No.  287 
(lu  même  traité  de  Pothier  où  il  est  dit  que,  "si  un  étranger 
"  qui  a  apporté  du  trouble  à  la  jouissance  du  locataire  ou  fer- 
"  mier,  prétendant  avoir  la  possession  de  la  pièce  de  terre 
"  dans  la  jouissance  de  laquelle  il  a  troublé  le  premier  ou  y 
"  avoir  quelque  droit  de  servitude,  ce  fermier  n'étant  pas  pos- 
"  sesseur,  ne  pourra  pas  lui  former  complainte  :  il  n'aura  en 
"  ce  cas  que  l'action  personnelle  contre  sort  locateur  pour  qu'il 
"  soit  tenu  de  le  faire  jouir  sans  trouble,  etc.  Si  l'étranger  qui 
"  a  apporté  du  trouble  ne  prétend  avoir  ni  la  possession,  ni 
"  aucun  droit   dans  l'héritage,  le  fermier  a  de  son  chef  action 
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"  contre  lui,  itctionem  injuriarum,  aux  fins  de  défenHea  et  de 
"  duiinnagus  et  intérôtM,  s'il  a  souffert  quelque  préjudice."  Pour 
ces  raisons,  et,  d'après  les  autrorités  que  j(!  viens  de  citer  je 
suis  d'opinion  que  l'action  devrait  être  renvoyée.  Jugement  : 
Action  renvoyée,  avec  dépens.  (14  B.  T.  B.  G.,  p.  325.) 

Rhéaume,  pour  le  Demandeur. 

JoucŒUU,  pour  le  Défendeur. 


OHBQUB.— OODIOILLB. 

In  THE  Queen's  Bench,  Montréal,  Ist  March,  1864. 

Coram  Duval,  C.  J.,  Meredith,  J.,  Mondelet,  J.,  Badoley,  J. 

ËDEN  CoLViLLE  et  al.,  h  qualité,  Défendants  in  the  court  below, 
Appellants.anrf  The  révérend  John  Flanaoan,  Plaintitf 
in  the  court  below,  Respondent. 

Hdd  :  1.  That  a  written  will,  duly  executed  before  three  witnesflesi 
may  be  altered,  in  its  bequest»,  by  chèques  sÏKned  by  the  testator  during 
hia  laat  illness,  and  Icft,  ''  as  partin);  gifts,"  for  the  parties  indicated  in 
them,  in  the  liands  of  his  piivate  secretary. 

2.  Tliat  probate  of  a  written  mentorandum  of  such  bequents  made  by 
the  testator's  private  secretary,  at  his  request,  as  his  "  iant  bequets," 
will  snffice  to  entitle  the  legatees  to  recover,  without  obtaining  probate 
of  the  chèques  them^elves. 

3.  That  the  testator  in  this  particular  case  was  compas  mentis. 

The  judgnient  appealed  from  was  rendered  in  the  Superior 
Court,  Montréal,  on  the  26th  September,  1862,  (Monk,  Justice,) 
and  condemned  Appellants,  as  executors  of  the  last  will  of 
Sir  George  Simpson,  governor  in  chief  of  the  Hudson  Bay 
Company  s  territories,  to  pay  to  Respondent  the  suiu  of  $1000, 
claimed  to  hâve  been  given  or  bequeathed  to  him  by  Sir  George 
Simpson.  The  déclaration  consisted  of  four  counts  containing 
allégations  to  the  foUowing  effect.  First  count  :  "  That,  hereto- 
"  fore,  to  wit,  on  the  4th  day  of  September,  1860,  at  Lachine, 
"  Sir  George  Simpson  declared  it  to  be  his  désire  to  give  and 
"  bestow  to  and  upon  Plaintiff  the  sum  of  $1000  ;  and,  theu 
"  and  there,  in  pursuance  of  his  expressed  désire  and  intention, 
"  he  drew  and  signed  his  check  in  writingf,  bearing  date  at 
"  Lachine,  the  fourth  of  September,  1  ^(iO,  \  the  Bank  of 

"  Montréal,  (to  wit,  at  Montre;  '  ^  '  lereby  hn  directed  the 
"  cashier  of  the  bank  to  pay  Lveverend  J'hn  Flanagan, 

"  or  order,  (to  wit,  Plaintiff  o  order)  one  tl     isand  dollars, 

"  and  then  and  there,  by  manu  'leliverv,  donation  manuelle, 
"  handed  and  delivered  the  check  to  F  Iwards  M.  Hopkins,  of 
"  Lachine,  entrusting  to  him  the  check  lur  delivery  to  Plaintiff, 
"  Hopkins,  then  and  there,  acting  for  and  representing  Ph'-n- 
"  tiff,  and  who  accepted  the  same  on  behalf  of  Plaintiff,  und 
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"  hath  since  delivered  the  saine  to  Phiintiff,  wtiich  chuck  is 
"  hercwith  filed  to  form  part  hereof.  That  the  check  wa*» 
"  duly  presented  and  payait* nt  refused,  and  was  duly  protested. 
"  That  the  amount  of  check  was,  before  the  death  of  8ir  (leorge 
"  Simpson,  and  or  al>out  the  date  of  said  check,  entered  in  the 
"  private  account  books  of  Sir  George  Simpson,  as  having  been 
"  paid  to  Plaintiti',  and  was  charged  to  and  taken  out  of  the 
"  cstate  of  Sir  Qeorge  Simpson,  oefore  his  death  ;  and  that, 
"  moreover,  the  said  siun  w«us  not,  and,  is  not,  included  in  the 
"  inventory  of  the  estate  and  succession  of  Sir  George  Simpson, 
"  taken  upon  the  fourth  day  of  December,  1860,  and  which 
"  inventory,  specifying  the  cash  balance  of  Sir  George  Simpson, 
"  at  the  time  of  his  death,  the  amoimt  of  the  check  being 
"  deduoted,  hath  not  hitherto  been  questioned  by  Défendants.  ' 
The  death  of  Sir  George  Simpson,  7th  September,  1860,  leaving 
Défendants  as  executors,  and  that  the  amount  "  so  granted 
and  given  "  was  due  and  owing  to  Plaintiff.  The  second  count 
réitérâtes  the  allégations  as  to  the  don  manuel,  and  then 
allèges  :  "  That,  on  the  6th  September,  1860,  at  Dichine,  Sir 
"  George  Simpson  being  still  of  sound  memory  and  under- 
"  atanaing,  and  being  desirous  of  ratifying  and  confirming  the 
"  said  gifts,  and  more  especially.  the  gift  to  Plaintiff,  requested 
"  Hopkins  to  write  down  the  names  of  those  to  whom  he  had 
"  made  the  said  gifts  as  aforesaid,  and  in  whose  favor  he  had 
"  drawn  the  checks  as  aforesaid,  and  the  amount  of  each  stiid 
"  checks,"  and  that  the  same  were  so  written  down  by  Hopkins, 
who  "  immediately,  in  the  présence  of  numerous  witnesses, 
"  read  over  the  same  to  Sir  George  Simpson,  who,  then  and 
"  there,  confirmed  and  reiterated  each  gift,  and  declared  the 
"  same  to  be  in  accordance  with  his  last  wishes.  (1)  The  allega- 
"  tions  Jis  to  the  presentment  and  protest  of  check,  the  death 


(1)  Memoranda  at  the  requeat  of  Sir  George  Simpson,  on  the  6th  Septem- 
ber, 1860  : 

Angiis  Cameron lôOrK)"! 

Hector  M'Kenzie 5000        ^^'  «»ch  of  thèse  amounts  I  was  in- 

K  M  Hopkins  5000 1  structed  to  draw  checks  on  the  5th 

Rev.  J.  Flanagan."  '.'.".'.'^'.'.'. '.'.'.   1000 1  September,  which  were  signed  by  Hir 

Rev.  W.  Simpson 1000    ^^"^  Simpson   in   the  présence  of 

James  MurraJ 120oJ  «"y^^"  *"**  •^""'^  ^""^y- 

The  above  was  written  and  read  over  by  me,  and  approved  by  Sir  (ieorge 
.Simpson  in  the  présence  of  ail  his  family.    (Signed)  Edwd.  M.  Hopkins. 

The  above  memoranda  were  taken  in  the  présence  of  the  undersigned,  at 
th'j  request  of  Sir  (reorge  Simpson.  Lachine,  6th  September,  1860.  (Signed) 
A.  Cameron.  James  Mcbbat.  Fbanoes  Wkbstkr  Camkron.  Maroabkt 
MoKenzik  Simpson. 

[Copy  of  Check.]    "Bank  of  Montréal,  Lachine,  4th  September,  1860. 
Pay  to  the  Rev.  John  Flanagan  oue  thousand  dollars.  (Signed)  G.  Simpson." 
To  the  Caahier. 


58 


Rapports  judiciaires  revisés 


of  Sir  George  Simpson,  and  the  quality  of  Défendants,  are 
alâo  repeated  in  this  count.  The  third  cuunt  set  up  :  "  That 
"  on  the  lOth  March,  1860,  Sir  George  Simpson  made  his  last 
"  will  in  writing  before  witnesses,  ot  which  probate  was  dulv 
"  grantod  on  the  6th  November,  1860.  Tliat,  on  the  fourtïi 
"  (lay  of  September,  1860,  Sir  George  Simpson,  being  then  ill 
"  of  body  and  in  the  near  prospect  of  death,  but  of  sound  and 
"  disposing  mind,  memory  and  understanding,  declared  it  to 
"  be  his  désire,  to  give  and  bequeath  to  certain  persons,  his 
"  friends,  whom  he,  then  and  there,  named,  certain  other  sums 
"  of  nioney  by  him  specified,  and  among  others,  to  Plaintiff, 
"  the  sum  of  $1,000  ;  and,  then  and  there,  in  pursuance  of  his 
"  expressed  désire  and  intention,  he  drew  and  signed  his  cer- 
"  tain  other  check  in  writing,  bearing  date,  &c.  That,  on  the 
"  6th  September,  1860,  Sir  George  Simpson,  being  then  ill  of 
"  his  last  illness,  at  his  usual  résidence,  in  the  village  of  La- 
"  chine,  and  being  «iesirous  of  making  certain  bequesta  to  his 
"  friends,  and,  ainongst  others,  to  Plaintiff,  in  accordance  to 
"  his  previous  intention,  "  requested  Hopkins  to  write  down 
"  the  said  bequests.  That  the  mémorandum  of  the  said  be- 
"  quests  was  then  and  there  in  the  présence  of  more  than 
"  three  witnesses,  and  sorae  of  them  were  then  and  there 
"  cftlled  upon,  by  Sir  George  Simpson,  to  attest  the  same,  and 
"  bear  witness,  that  such  was  his  last  will,  and  words  to  that 
"  effect,  read  over  by  Hopkins  to  Sir  George  Simpson,  who 
"  approved  and  contirmed  each  item  and  bequest,  separately, 
"  and  declared  the  same  to  be  in  accordance  with  his  last  will, 
"  and  to  be  his  last  will.  That  the  substance  of  the  testimony 
"  of  the  witnesses  attesting  the  speaking,  declaring  and  pu- 
"  blishing  of  such  testamentary  words  was  put  into  writing, 
"  within  six  days  from  the  speaking,  declaring  and  publish- 
"  ing  of  such  words,  and  that  proof  of  the  speaking,  declaring 
"  and  publishing  thereof  hath  been  duly  made,  and  probate 
"  of  such  bequest,  and  of  the  mémorandum  of  the  same,  hath 
"  been  granted  by  the  honorable  Jameh  Smith,  J.  S.  C,  upon 
"  the  eleventh  day  of  October  instant.  That,  at  the  time  of 
'■  making  the  said  bequests.  Sir  George  Simpson  was  in  full 
"  possession  of  his  mental  faculties  and  of  sound  and  dispo- 
"  sing  mind,  memory  and  understanding.  That  Plaintifi' is  the 
"  Révérend  J.  Flanagan,  mentioned  in  the  said  mémorandum 
"  of  bequests,  hereinoefore  recited.  "  The  fourth  count  set  up 
the  bequest  of  the  6th  September,  1860,  as  having  been  made 
as  a  codicil  in  writinfj  to  the  last  will  of  the  testator,  of  the 
lOth  March,  1860,  and  that  probate  of  such  codicil,  was  duly 
granted.  The  Défendants,  by  their  plea,  admitted  tlie  making 
of  the  will  of  the  lOth  March,  1860,  but  denied  that  the  will 
had  been  revoked  or  altered   in  any  way  ;  and  alleged  that 
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Défendants  were  ignorant  as  to  the  making  of  the  check  in 
question,  which  is  moreover  alleged  to  hâve  ocen  niade  with- 
out  any  value  or  considération  given,  julding:  "  That,  on  the 
"  4th  September,  1860,  Sir  George  was  hibouring  under 
"  (lisease  of  the'brain,  with  which  he  had  \teen  sonie  time  pre-' 
"  viously  attacked,  and  of  which  he  died  on  the  7th  Septein- 
"  ber,  1860.  That  sir  George  Simpson  was  not,  on  the  4th 
"  Septeniber,  1860,  of  sound  and  disposing  tnind,  memory  and 
"  understanding,  as  is  pretended  and  alleged  in  the  declava- 
"  tion,  but,  çn  the  contrary,  was  throughout  the  whole  day, 
"  and,  for  some  titno  previously  had  been,  and  froin  that  day 
"  until  his  decease  continued  to  be,  of  unsound  niind,  memory 
"and  understanding,  and  wholly  incapable  in  law  of  contract- 
"  ing  or  disposing  by  last  will  and  testament  or  otherwise." 
The  plea  also  contained  a  gênerai  déniai  of  ail  the  allégations 
in  the  delaration  not  expressly  admitted  by  the  plea.  The  par- 
ties proceeded  to  proof  and  the  judgmen*  rendered  in  the 
Snperior  Court  was  in  the  fol low ing  terms:  "  The  Court,  con- 
sidering  thàt  it  is  not  alleged,  pretended,  or  proved  by  Défen- 
dants that  there  was  any  fraud  or  suggestion  practised  in 
regard  to  the  gift  or  donation  mentioned  and  set  forth  in  the 
Plaintih's  déclaration,  or  any  improper  influence  whatever 
exercised  over  the  mind  of  Sir  George  Simpson  relative  tothe 
said  gift  or  donation,  the  amount  whereof  is  sought  to  be  reco- 
vered  by  the  présent  action  ;  and  considering  that  Défendants 
hâve  not  proved,  by  légal  and  conclusive  évidence,  that  Sir 
(ïeorge  Simpson,  at  the  time  of  making  and  signing  the  order 
or  check  by  Plaintiff  produced  and  tiled,  and  at  the  time  of 
making  the  gift  or  donation  set  forth  in  Plaintiffs  déclaration, 
was  of  unsound  mind  and  incapable  in  law  of  making  such 
gift  or  donation  ;  considering,  on  the  contrary,  that  Plaintiff 
hath  established,  by  légal  ànd  sufficient  testimony,  that,  at 
the  time  and  times  of  making  and  signing  such  order  or  check, 
and  of  making  such  gift  or  donation,  to  wit,  on  the  fourth 
and  sixth  days  of  September,  1860,  Sir  George  Simpson, 
though  sick  with  his  last  illness,  was  of  sound  mind  and 
capable  in  law  of  making  such  gift  or  donation  ;  seeing,  more- 
over, that,  in  the  act  itself  of  making  such  gift  or  donation 
there  does  not  appear  to  this  court  anything  unreasonable, 
irrational,  or  indicative  of  unsoundness  of  mind  on  the  partof 
Sir  George  Simpson  ;  and,  inasmuch,  therefore,  as  Défendants, 
in  their  said  qualities  and  capacities.  hâve  failed  to  establish, 
hy  légal  and  suflicient  testimony,  the  raateriat  averments  of 
their  plea  fii"stly  pleaded,  doth  overrule,  reject  and  dismiss 
tlu!  said  plea  ;  and  the  court  proceeding  to  adjudge  upon  the 
inerits  of  PlaintitTs  action  and  demande,  considering  that 
Pliiintitf'hath  established,  by  légal  and  sufficient  évidence,  the 
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material  allégations  of  his  déclaration,  and   particularly  that 
the  order  or  check  dated  4th  September,   1860,  and  upon 
which  the  présent  action  rests  in  part,  was  drawn  and  tnade 
payable  to  the  order  of  Plaintiff,  at  the  request  and  by  the 
order  and  direction  of  Sir  George  Simpson,  voluntarily  and 
without  any  fraud,  suggestion,  or  improper  influence  on  the 
part  of   Plaintif},  or  on   the  part    uf  any   person  or   per- 
sons  whomsoever,  and  was  in  like  manner  duly  signed  and 
deUvered   to   Hopkins,   his  private  secretary,   with  précise 
and  strict  directions  to  him,  Hopkins,  to  deliver  the  sanie  to 
Plaintiff  for  his  sole  benefit  and  behoof  ;  and  considering  that 
it  is  clearly  apparent  froin  the  évidence  of  record,  and  in  an 
especial  manner  by  the  mémorandum  of  the  6th  September, 
1860,  made  and  prepared  by  order  of  Sir  George  Simpscm, 
and  by  him  fully  sanctioned  and  approved,  that  it  was  the 
will  and  intention  of  Sir  George  Simpson  thereby  to  make  a 
gift  or  donation  of  the  amount  or  sum  of  money  in  the  said 
order  or  check,  and  in  the  said  mémorandum  specified,  to 
Plaintiff,  as  a  token  of  his  remembrance,  and  of  his  friendship 
and  regard  for  Plaintiff,  and  in  requital  of  past  friendly  acts  ; 
considering  that,  although  the  médical  testimony  adduced  is 
conflicting,  and  not  entirely  conclusive  in  establishing  the 
state  of  Sir  George  Simpson's  mind  during  the  period  of  his 
last  illness,  yet,  that  it  clearly  results  from  the  whole  of  the 
évidence  adduced  that,  during  the  4th,  5th  and  6th  days  of 
September,  1860,  Sir  George  bimpson  enjoyed  several  inter- 
vais of  reason,  and  was,  at  différent  times,  on  those  days,  in  a 
rational  and  sound  condition  of  mind.    And  seeing  that  it  is 
proved  that,  at  the  time  and  times  of  making  and  signing  the 
order  and  check  above  mentioned,  and  of  manifesting  the  in- 
tention aforesaid,  not  only  verbally,  but  by  the  mémorandum 
aforesaid,  Sir  George  Simpson  was  restored  to  and  shewed 
lucid  intervais  of  reason,  and  exhibited  a  sound  and  rational 
state  of  mind.    Considering  that,  in  the  opinion  of  this  Court, 
there  is  no  rule  or  principle  of  law  fixing  a  duration  of  a 
lucid  interval  or  the  intermission    of  delusion,  hallucination 
or  insanity,  in  order  that  acts  done  in  those  intervais  or  in- 
termissions  should  be  valid  in  law  ;  and  considering,  therefore, 
that,  at  the  time  and  times  of  making  and  signing  the  order 
or  check  aforesaid,  and  of  making  the  gift  or  donation  afore- 
said, as  manifested  by  said  check,  and  by  the  said  mémoran- 
dum of  the  6th  of  September,  1860,  Sir  George  Simpson  was 
capable  in  law  of  making  such  gift  or  donation  ;  considering 
also  th»t  from  the  act  itself  no  indication  of  frenzy,  folly,  or 
mental  incapacity  on  the  part  of  Sir  George  Simpson  arises 
or  can  be  inferred,  but,  on  the  contrary,  the  gift  or  donation 
is  not  excessive  in  amount,  considering  the  fortune  left  by 
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Sir  George  Pimpson,  or  unreasonable  when  the  position  of 
PlaintifF  ano  his  t'riendly  relations  with  the  deceased  are 
home  in  mind  ;  seeing,  inoreover,  that  froni  the  manner  of 
performing  the  act  in  question,  insanity  or  an  otherwise  irra- 
tional  state  of  mind  cannot  be  presumed,  but  the  re\  erse  ;  and 
considering  that  the  delivery  of  the  said  order  or  check  of 
tlie  4th  of  September,  1860,  by  Sir  George  Simpson  to  Hop- 
Icins,  under  ail  the  circumstances  proved  relative  thereto,  was 
by  law  and  the  jurisprudence  of  tins  countrv  équivalent  to 
actual  and  immédiate  delivery,  tradition  réelle,  to  Plaintitf  ; 
seeing  that  the  making,  signing  and  delivery  of  the  order  or 
check  and  the  reiterated  intentions  of  Sir  George  Simpson 
relative  thereto,  both  written  and  verbal,  in  the  manner  and 
under  the  circumstances  proved,  constituted  and  wa8  in  law 
a  gift  or  donation,  don  manuel  inter  vivo»,  of  the  sum  of 
money  therein  specitied  by  Sir  George  Simpson  to  Plaintiff, 
considering  that,  inasmuch  as  by  the  order  or  check,  and  the 
mémorandum  of  the  6th  September,  1860,  Plaintiff  becanie, 
and  was,  and  is  entitled  as  the  donee  of  Sir  George  Simpson 
to  hâve  and  receive  from  Défendants,  in  their  said  qualities 
and  capacities,  the  sum  of  money  claimed  by  the  présent  ac- 
tion, it  foUows  that  by  the  actual  delivery  afterwards  of  the 
said  order  or  check  by  Hopkins  to  Plaintiff,  Plaintiff  was 
entitled  to  receive  the  amount  of  said  check  or  order  upon 
presenting  the  same  for  payment  thereof  ;  considering  that, 
by  the  decease  of  Sir  (Jeorge  Simpson  previous  to  the  pre- 
sentment  of  the  said  order  or  check  for  payment,  the  said  gift 
or  donation  did  not  by  law  lapse  or  fail,  nor  could  the  pay- 
ment of  the  said  order  or  check  be  legally  refused,  the  order 
or  mandat  therein  contained  not  being  extinguished  by  the 
death  of  Sir  George  Simpson,  but,  under  the  circumstances 
of  this  case,  continued  thereafter  to  be  and  is  now  in  full 
force  and  effect  ;  seeing  that  the  said  gift  or  donation  is  un- 
disputed  by  any  créditer  of  Sir  George  Simpson,  but  is 
questioned  and  'isputed  by  Défendants  only  the  executors  of 
liis  last  will  an.'  testament  ;  considering,  therefore,  that  tlie 
amount  and  sum  of  money  granted  as  aforesaid,  and  men- 
tioned  in  the  said  order  or  check  of  the  fourth  September, 
uue  thousand  eight  hundred  and  sixty,  and  in  the  said  mémo- 
randum of  the  sixth  September,  1860,  constituted  and  is  in 
law  a  légal  and  valid  claim  now  against  and  upon  the  estate 
and  succession  of  Sir  George  Simpson,  and  is  recoverable 
from  Défendants  in  their  qualities  and  capacities  by  them 
adraitted  of  executors  of  the  last  will  and  testament  of  Sir, 
(leorge  Simpson.  Doth  maintain  Plaintiff's  action,  and  dotb 
adjudge  and  condemn  Défendants,  in  their  said  qualities  and, 
capacities,  to  pay  and  satisfy  to  Plaintif!  the  sum  of  one 
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thousand  dollars,  being  the  amount  of  the  said  gift  or  dona- 
tion, don  manuel,  with  interest  thereon  froni  the  fourteenth 
day  of  October,  1861,  date  of  service  of  process,  till  paid,  and 
costs  of  suit." 

The  points  and  authorities  referred  to  by  the  counsel  in 
appeal  were  in  eflect  the  foUowing  : 

On  behalf  of  the  Appellant  :  1.  The  ckeck  is  sued  on  as  a 
don  manuel  inter  vivo»,  and  the  portion  of  the  judgnient  ha- 
ving  référence  to  the  check  characterizes  it  as  such.  To  render 
such  a  donation  valid,  there  must  be,  pays  Bourjon  (tom.  2,  tit. 
4,  ch.  1,  s.  1,  Nos.  1,3,4.)  "  Déjtouillemevt  effectif,  irrévocable, 
"  ce  dépouillement  n'est  pan  uve  simple  forme,  mais  l'essence 
"  même  de  la  donation,  et  sa  hase.  And,  in  speaking  of  the 
"  distinctive  character  of  donation  inter  vivos,  he  says,  it 
"  ought  to  be  quite  clear,  qv^  le  donateur  a  préféré  le  aona- 
"  taire  à  lui-même  et  non  seulement  à  son  héritier."  The  rule 
on  this  point  is  thus  laid  down  in  the  Nouveau  Denisart,  vho 
Don.  entre  vifs,  §  vu,  No  5,  pages  40  and  41,  "  la  tradition 
"  requise  pour  la  validité  des  donations  entre  vifs,  est  une  tra- 
"  dition  parfaite  et  consommée.  11  faut  que  celui  qui  donne 
"  cesse  de  posséder  ;  que  celui  auquel  on  donne,  commence  à 
"  posséder,  il  ne  sujffirait  pas  que  celui  qui  donne,  abandonne 
"  la  propriété  de  la  chose  donnée.  Par  cette  abdication,  elle 
•'  peut  cesser  de  lui  appartenir  ;  mais  elle  n'est  pas  encore  la 
"  chose  du  donataire  qui  ne  s'en  est  pas  mis  en  possession.  " 
Demolombe,  Traité  des  Donations,  &c.,  1  vol.,  No  22,  pfges 
21,  22,  states  the  point  thus,  —  "Le  dépouillement  a.:iuel  et 
"  irrévocable  du  donateur  au  profit  du  donataire,  tel  est  le 
"  second  caractère  diatinctif  et  essentiel  de  la  donation  entre 
"  vifs,  c'est-à-dire  qu'il  est  indispensable,  que  dès  l'instant  où 
"  la  donation  entrevifs  s'accomplit,  le  donateur  soit  dessaisi 
"  de  manière  à  ne  pouvoir  plus  se  repentir."  Troplong,  Traité 
"  des  Donations,  &c.,  vol.  2,  No  1046,  p.  411,  says  : — "  Le  don 
"  manuel  tire  sa  force  de  \&  dépossession,  actuelle  et  irrévocable 
"  du  propriétaire.  Ce  n'est  pas  un  don  manuel  que  celui  où 
"  l'on  trouve  d'autres  combinaisons.  "  The  Respondent  oon- 
tended  that  no  delivery  of  the  check  was  made  to  any 
one,  and  Hopkins  received  delivery  of  the  check  for  and 
as  the  attorney  or  negotiorum  gestor  of  Respondent.  On 
the  question  of  delivery  to  a  stranger,  as  hère  contended 
for,  the  rule  is  thus  stated  in  the  Nouveau  Denisart,  verbo 
Don.  entre-vifs,  §  XII,  p.  62,  No.  10  :  "  Lorsque  l'étranger 
"  auquel  on  remet  la  somme  est  père,  tuteur,  adminis- 
"  trateur,  ou  mandataire  du  tiers,  au  profit  duquel  la 
•*  somme  doit  être  employée,  il  la  reçoit  pour  le  donataire,  qui 
'  en  est  saisi  par  son  ministère  dès  le  moment  de  la  tradition. 
**  Au  contraire,  lorsque  l'étranger  auquel  on  remet  la  somme 
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"  n'a  aucun  de  ces  titres,  on  ne  peut  pas  dire  qu'il  la  reçoive 
"  pour  le  donataire  et  en  son -nom.  Il  est  regardai  alorn  comme 
"  le  mandataire  du  donateur."  2.  If  the  check  can  be  regard- 
"  ed  as  a  donation  at  ail,  it  waa  one  à  cause  de  mort,  and  is 
therefore  null  and  void.  The   check  was  signed   during  Sir 
George   Simpson's  last  illness,   and  conies  therefore  clearly 
within  the  provisions  of  the  277th   article  of  the  Custom  of 
Paris,  "  Toutes  donations,  encore  qu'elles  soient  conçues  entre- 
"  vifs,  faites  par  personnes  gisant  au  lit,  malades  de  la  mala- 
"  die  dont  elles  décèdent,  sont  réputées  faites  à  cause  de  mort, 
"  et  testa) nentaires,  et  non  entre-vifs."  Besides,  Hopkins  dis- 
tinctly  stites  that  it  was  intended  as  a  parting  gift,  and  that 
he  lockr'i  it  up  with  the  other  checks,  in  order  that  should 
Sir  George  recover,  thtre  might  be  no  record  for  hiui  to  see 
how  ill  he  had  been.  Under  ail  Systems  of  law,  at  any  time 
prevailing  in  the  pays  coutumier,  in  France,  donations  à 
cause  de  mort  were  utterly  null  and  void.  3.  It  is  contended 
by  Respondent  that   the   check   is  a  will.   The  case  raainly 
relied  on  is  that  of  Bartholomew  et  àl.  vs.    Henley,  3  Phil., 
p.  317,  but,   there,  the  testator,  in  the  niargin  of  his  check 
book,  distinctly  declarcd  that  he  intended  the  checks  to  be 
bequests,  and  the  checks  and    records  in  the  book   were   ail 
proved  together.  Without  however  discussing  whether  a  check 
might  or  inight  not  hâve  been  proved  as"  a  will,  under  particn- 
lar   circumstances  in  the   Eeclesiastical   Courts  in  Englaud 
before  the  passing  of  the  Ist  Vict.,  ch.  26,  it  is  enough  to  say 
hère,  that  the  check,  as  soon  as  it  got  into  Respondent's  pos- 
session, was  treated  by  him  as  an  ordinary  check  and  pro- 
tested  by  hira  for  non  payinent.   Moreover,  the  présent  action 
is  brought  on  the  check,  as  a  donation  manuelle  inter  vivos, 
and  in  no  way  as  a  will,  and  no  attempt  was  ever  inade  to 
prove  it  as  a  will.  No  action  can  be  brought  on  a  will  of  per- 
sonalty  without  probate.  (1)  4.  The  mémorandum  of  the  6th 
September,  1860,  is  claimed  by  Respondent  to  be  a  written 
will  or  codicil.  In  Respondent's  déclaration,  it  is  alleged  to  be 
Il  codicil  to  the  written  will  of  the  lOth  of  March,  1860,  made 
by  ivord  of  moath,  and  according  to  one  count  of  the  déclara- 
tion,  "  at  the   request   of    George    Simpson,   committed   to 
"  writing  by  Hopkins,  of  Lachine,  in    the  présence   of  the 
"  testator  and  of  numerous  witnesses,  and  immediately  there- 
"  after   read  over  to   the  testator,   and  approved    and  con- 
"  firuied  by  him,"  und  (according  to    auother  count   of  the 
déclaration)  "  put  into   writing,    within  six   days  from  the 
"  speaking,  declaring   and   publishing  of  such   words.  "    If 


(I)  Williams,  on  Kxecutors,  vol.  1,  page  239,  (Eng.   paging,  4th  ed.)  :  1 
J  ill  mail  on  Wills,  page  211. 
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this  mémorandum  be  a  testamentary  paper  at  ail,  it  is 
clearly  nothing  more  than  a  nuncupative  wiU,  reduced  to 
writing,  and,  therei'ore,  falla  within  the  provisions  of  the 
statute  of  frauda.  (1)  Now,  by  that  statute,  it  is  distinctly 
enacted,  that  no  such  will  "  shall  be  good,  that  is  not  proved 
"  by  the  oaths  of  three  witnesses  (at  the  least)  that  were  pre- 
"  sent  at  the  making  thereof  ;  nor,  unless  it  be  proved,  that 
"  the  testator,  at  the  time  of  pronouncing  the  same,  did  bi(l 
"  the  persons  présent,  or  some  of  them,  to  bear  witnesa  that 
"  such  was  his  will."  And  that  no  such  will  shall  hâve  the 
effect  of  repealing,  or  altering,  or  changing  any  clause  in  a 
"  will  in  writing  concerning  any  goods  or  chattels,  or  personal 
"  estate,  except  the  same  be  in  the  lifetime  of  the  testator 
"  committed  to  writing,  and,  after  the  writing  thereof,  read 
"  over  to  the  testator,  and  allowed  by  him,  and  proved  to  be 
"  80  done  by  three  witnesse»  at  the  least."  It  is  submittcd,  Ist, 
that  such  witnesses  must  be  disinterested,  and  that  the  lega- 
tees  are  whoUy  incompétent.  (2)  2nd.  That  the  testator  must 
be  proved  to  hâve  pronounced  the  will  ;  and  3rdly.,  that  it 
must  be  proved  that  he  bid  the  persons  présent  to  bear  \vit- 
ness  to  his  will  thus  pronounced.  (3)  A  nuncupative  will, 
when  ail  the  formalities  of  the  statute  of  frauds  are  complied 
with,  may  possibly  become  or  be  considered  a  written  will, 
but,  to  make  it  so,  ail  the  statute  requires  as  to  proof  must 
be  atricfly  attended  to.  As  to  the  character  of  the  witnesses, 
they  must  be  such  as  at  the  time  of  the  passing  of  the  statute 
of  Anne,  (4  and  5  Anne,  ch.  16,  s.  4,)  would  hâve  been  "good 
"  witnesses  on  triais  at  law."  The  Respondent  contends  that 
the  statute  25  Geo.  2nd,  ch.  (>,  so  interfered  with  the  statute 
of  Anne  as  to  render  legatees  compétent  witnesses  to  prove  a 
will  or  codicil,  by  annulling  their  legacies,  but  the  statute 
relied  on  is  evidently  confined  to  wills  of  real  property,  and 
has  been  always  so  regarded  in  England.  (4) 

On  behalf  of  the  Bespondents  :  First.  That  donations  made 
under  circumstances  such  as  are  disclosed  in  this  case  hâve 


(1)  29  Car.  2,  ch.  4,  s.  19,  21  and  22. 

(2)  Vide  1  Jarman,  on  W^iis,  p.  63,  (Knglish  éd.),  and  104,  lOd,  (Ani.  éd.)  ; 
Ix>vela88,  on  Wills,  p.  161,  (Am.  éd.),  and  301,  (Kn^lish  éd.)  ;  Swinburne,  on 
WilU,  p.  347  ;  Williams,  on  Kxeuutors,  1  vol.  page  278,  (Eng.  paging, 
4th  éd.) 

(3)  Vide  Statute  of  Frauds,  loco  eitato  ;  Lovelass,  on  Wills,  pp.  181,  182, 
f  Am.  éd.),  33t,  340,  (Eng.  éd.)  :  1  Jannan,  on  Wills,  pp.  130,  131,  and  notes 
(Am.  éd.),  89  and  90,  (Ens.  éd.)  ;  2  Blackstone's  Corn.,  p.  501,  old  paging  ; 
Williams,  on  Executora,  vol.  1,  pages  99,  100,  101,  (Eng.  paging,  4th  ed7) 


(4)  LovelasB,  on  Wills,  p.  302,  (EngUsh  pagine,  12th  éd.);  1  Williams  on 
Executora,  p.  278,  (English  paging,  4th  éd.)  :  2  Williams,  p.  907. 
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been  recognized  as  valid.  (1)  Second.  That,  under  our  Law, 
donations  of  moveables  may  be  made  without  writing,  and  by 
simple  delivery.  (2)  Third.  That,  by  the  French  Law,  a  check 
is  treated  as  a  note  payable  to  bearer,  and  passes  validly 
from  liand  to  hand;  (3)  Fourth.  That  a  cheok  payable  to  a 
person  named  in  it,  is  not  revoked  by  the  death  of  the 
maker.  (4)  English  authorities  for  Respondents  as  to  form  of 
will.  (5)  As  to  validity  of  checks  and  arafts  as  wills.  (6)  As 
to  effect  of  probate.  (7)  As  to  the  médical  testimony.  (8) 
Badoley,  J.,  gave  this  judgment  :  On  the  first  day  of  Sep- 
tember,  1860,  as  Sir  George  Simpson  was  driving  to  his  rési- 
dence, at  Lachine,  from  Montréal,  he  was  suddenly  attacked 
by  a  fit  under  the  effect  of  which  he  was  cari  ied  into  his  own 
house  in  a  state  of  insensibility.  The  résident  physician  at 
Lachine,  Doctor  DeC!ouagne,  who  had  already  attended  him, 
was  immediately  in  attendance,  and  continued  with  him  until 
his  death,  on  the  7th.  Dr  Sutherland,  of  Montréal,  was  also 
called  in,  and  attended  upon  him  until  the  6th,  aâ  consulting 
physician.  The  state  of  insensibility  disappeared  in  the  after- 
noon  of  the  day  of  the  attack,  but  Sir  George  died  on  the  follow- 
ing  7th,  in  the  forenoon.  During  his  illness,  having  become  fully 
aware  of  the  fatal  resuit  of  the  disease,  he  expressed  his  désire 
to  show  his  parting  good  will  and  kindness  to  his  servant  and 
to  some  of  his  friends  ;  on  the  3rd  he  directed  a  check  for 
£300  to  be  drawn  in  favour  of  his  servant,  which  he  signed 
and  himself  gave  to  him,  occompanied  with  some  kind  remarks. 

(1)  16  Bréard  de  Neuville,  Pandectes  de  Pothier,  p.  209  :  Ib.  6  vol.  p.  311  : 
2  Journal  des  Audiences,  pn.  343,  351,  ch.  59  ;  Arrêt  du  Parlt.  de  Paris,  15 
Dec.  1664  :  Merlin,  Quest.  de  Dr.  vbo.  Donation,  No.  1 :  3  Augeard,  p.  135, 
Arrêt  N.,  49,  No.  12:  Nouveau  Denisart,  vbo.  Dépôt,  sect.  1:  Danty, 
Preuve,  ch.  3,  p.  104,  No.  6  :  Merlin,  Questions  de  Dr.,  vbo.  Donations,  sect. 
6  :  Pothier,  Donations,  sect.  2,  art.  1  :  9  D'Aguesseau,  pp.  361,  448,  450  : 
Troplong,  Dépôt,  No.  149,  p.  119. 

(2)  1  Grenier,  Donations,  pp.  418,  421,  424,  426. 

(3)  Pardessus,  Droit  Corn.,  part  3,  tit.  2,  ch.  10,  No.  457:  3  Gouget  et 
Mercier,  p.  749,  vbo.  Mandat  de  Change. 

(4)  Troplong,  Mandat,  pp.  661,  718,  737,  738  :  2  Augeard,  Arrêts  Notables, 
p.  135  :  Nouveau  Denisart,  vbo.  Donation  entre-vifs,  sect.  12  :  5  TouUier, 
No.  172  :  2  Troplong,  Donations,  Nos.  1047,  1055  :  Troplong,  Dépôt,  Nos. 
146,  159. 

(ô)  Swinburne,  pp.  10,  11,  63,  64,  67,  78,  80,  82,  87,  89  :  1  Peere  Wms. 
p.  440  :  2  Chitty's  Blackstone,  pp.  500,  501  :  2  Phil.  Ec.  Cases,  pp.  213, 177  : 
I  (lo.,  p.  12:  Williams,  on  Executors,  pp.  49,  51,  56:  Jarman  on  Wills, 
(Ed.  1849),  pp.  11,  12,  19:  4  Kent,  Corn.,  p.  517:  PeteradorTs  Ab.,  vbo. 
Will8,  pp.  401,  402  :  5.  R.  J.  It.  Q.,  p.  244. 

(6)  3  Phil,  p.  317  :  2  Eng.  L.  and  Equity  Rep.,  p.  51  :  14  Jur.,  p.  675. 

l7)  1  Williams,  Executors,  pp.  339,  340  :  1  Jarman,  p.  28  :  Greenleaf  on 
Evidence,  2,  sect.  672:  4  Bums,  Ëoc.  Rep.,  p.  107. 

(8)  1  Bell's  Oonunentaries,  Book  2,  part.  2,  c.  8,  sect  2.     - 
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Ou  thu  foUowin^  ilay,  tlie  4t)i,  he  al80  directed  uthcr  checks 
for  ditl'erent  ainounts  to  be  diawu  in  t'avour  o(  Kespondent 
and  other  persons,  which  he  then  and  there  signed,  aud  of 
which  on  the  6th  he  desired  his  private  secretary,  in  the  pré- 
sence of  witnesses,  to  make  a  niemorandum  in  writing  as  of 
hiis  last  boquests,  painely,  of  the  auiounts  which  he  had  given 
by  the  checks  l'eferred  to,  which  were  severally  read  over  to 
him  in  détail  from  the  mémorandum,  and  then  and  there 
acknowledged  and  approved  of  by  him.  He  died  posHOSsed  of 
great  wealth,  which  he  had  disposed  of  chiefly  amongst  his 
children  by  his  }ast  will,  dated  the  lOth  of  March,  1860,  probate 
whereof  was  duly  granted  on  the  following  6th  of  November, 
and  in  which  last.  will  Appellants  were  appointed  his  testa- 
mentary  executors  ;  tjiey  accepted  the  office,  and  still  continue 
to  act  as  such.  The  checks  drawn  on  the  4th  remained  in  the 
possession  of  Hopkins  untîl  after  Sir  George's  death,  and  also 
thenceforward  foi;  some  time  as  agent  of  jthe  executoi-s  who 
were  made  fully  aware  of  their  existence,  and  how  thoy  had 
been  drawn  :  they  did  iiot  go  into  the  inventory  of  the  estate, 
but  remained  in  his  hands  as  such  agent.  The  check,  the  subject 
matter  of  this  contention,  was  demanded  of  Hopkins  as  sucli 
agent  by  Respondent;  and  the  executors  havingleft  it  to  him 
to  décide  whether  he  held  it  for  the  estato  or  for  Respondent, 
he  determined  in  favour  of  the  latter,  and  gave  it  up  to  him 
because  it  had  already  been  charged  against  and  passed  from 
the  estate.  On  the  llth  October,  1861,  probate  was  granted 
of  the  mémorandum  of  bpquests  drawn  up  by  Hopkins  as 
stated  above,  as  a  codicil  to  Sir  George's  will,  and  the  check 
having  been  refused  payment  by  the  executoi-s  this  action  was 
instituted  against  thein  for  the  recovery  of  its  amount.  The 
déclaration  sets  out  the  cause  of  action  under  four  différent 
counts:  Ist,  that  the  check  wrs  &  don  manuel,  a  giit  from 
the  deceased  to  Respondent,  left  with  Hopkins  by  Sir  George, 
to  be  delivered  to  the  donee  ;  2nd,  that  it  was  a  don  manuel 
confirmed  by  the  approval  of  the  deceased  bj'  the  subséquent 
mémorandum  ;  3rd,  that  the  drawing  and  delivery  of  the  check, 
foUowed  by  the  making  of  the  bequests  V)y  writing  the  same 
in  the  mémorandum  was  a  confirmation  of  them.  and  of  which 
befjuests  probate  wtus  granted  on  the  llth  October,  1861  ;  4th, 
that  the  bequests  were  a  codicil  to  the  will,  and  probate  of 
that  codicil  was  granted  at  Montréal.  To  this  action  the  Ap- 
pellants pleaded  :  "  That,  on  the  fourth  day  of  September, 
1860,  Sir  George  Simpson  was  labouring  under  disease  of  the 
brain,  with  which  he  had  been  some  time  previously  attacke<J, 
and  of  which  he  died  on  the  seventh  day  of  September,  1 8(50  : 
that  Sir  George  Simpson  was  not,  on  the  foui'th  day  of  Sep- 
tember, 1860,  "  of  Sound  and  disposing  mind,  memory  and 
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miderstanding,"  but,  on  the  contrary,  was,  throughout  the 
wl>()K)  of  that  day,  and,  for  sorae  time  previously,  had  been, 
and,  froni  that  day  until  his  decease,  continued  to  be,  of  unsound 
mind,  niemory  and  understanding,  and  wholly  incapable  in  law 
of  contracting  or  of  disposing  by  last  will  and  testament  or 
otlierwise  ;  that,  moreover,  at  the  time  the  mémorandum  <jf 
lM'(]uests  purports  to  bear  date,  Sir  George  Simpson  was  not 
"  in  full  possession  of  his  mental  faeulties,  and  of  Sound  and 
dia[)oaing  mind,  memory  and  understanding,"  and,  on  the 
contrary,  was,  and,  for  some  time  previously,  had  been,  and 
fi'om  that  time  until  his  decease  continued  to  be,  of  unsound 
mind,  and  wholly  incapable,  in  law,  of  contracting,  or  of  dis- 
posing by  last  will  and  testament,  or  otherwise."  The  real  issue 
then  in  this  cause  is  the  incapacity  of  the  deceased  to  nmke 
the  bequest  or  disposition' in-  eontroversy,  either  as  a  donation 
jis  a  legacy,  by  reason  of  his  alleged  continued  mental  alie- 
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nation  during  the  entire  period  of  his  illness,  from  his  tirst 
rtttack  on  the  first  of  September,  until  the  termination  of  his 
iiKilady,  by  his  death  on  7th  of  the  same  month.  It  must  be 
prcmised  that,  at  the  time  of  his  attack,  Sir  George  was  in 
iiis  natural  normal  stateof  sanity,  and  in  the  fuU  légal  enjoy- 
nient  of  his  civil  rights  ;  he  was  integer  statua,  and  had  the 
entire  full  capacity  of  disposing  of  his  property  and  estate 
«ither  by  donation  or  by  last  will,  as  he  might  think  proper. 
This  capacity,  which  in  ail  men  not  formally  and  juaicially 
interdicted  from  its  exercise,  is  indisputable,  is  the  gênerai 
rulo  and  principle  of  our  law,  but  it  is  subject  nevertheless  to 
disqualifications  which  are  exceptions  to  that  gênerai  rule,  and 
which,  under  certain  states  of  mind,  impede  and  even  prevent 
its  exercise  altogether;  thèse  are  called  incapacities,  and  are 
either  relative  or  al)S()lute.  It  is  with  the  relative  incapacities 
that  we  are  called  upon  to  deal  in  this  cause,  because,  if  pré- 
sent, they  would  prevent  any  valid  disposition  of  property  by 
the  disponent  during  their  existence  ;  they  are  technically 
kiiown  as  incapacities  of  fact,  and  apply  to  ail  donations  whe- 
tlier  inter  vivos  or  causa  mortis,  as  well  to  legacies  as  to 
lie(|uests  by  will.  The  chief  of  thèse  proceed  from  mc^ntal 
aliénation,  that  is,  the  condition  of  not  beingstn-n.  d'esprit,  or, 
as  forcibly  exprossed  in  tho  words  of  the  292nd  Art.  of  the 
Custoni  of  Paris,  as  the  stateof"  une  personne  non  saine  (Ven- 
ie ndement."  To  constitute  the  mental  sanity  required  by  the 
law,  two  conditions  are  cssential  :  the  firat,  intelligence  or  the 
power  to  Tinderstand  and  know  the  nature  and  character  of 
tlie  act  to  be  done,  and  the  second,  volition  or  the  power  of 
willing  to  do  the  act  and  of  manifesting  that  will.  It  may  be 
stated  in  limine  that  no  imputation- is  cast  upon  the  bequests 
HO  luade  by  the  deceased  by  reason  of  suggestion  or  influence 
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practiced  upun  him  for  the  purpose  of  inducing  hiin  to  iiiake 
them  ;  the  objection  is  simply  his  tneutal  aliénation  and  want 
of  disposing  inind  at  the  limes  in  controvemy.  The  circuins- 
tanceH  relating  to  or  connected  with  the  doing  of  au  act  are 
necessarily  and  altogether  mattera  of  fact,  and  hence  ariaes 
the  question,  had  the  disposing  person  sufficient  intelligence 
and  will  to  make  the  disposition  i  If  a  condition  of  positive 
imbecility,  foUy  or  madness  be  established  as  présent  at  the 
tinie  of  the  disposition,  or  in  other  words  if  a  state  of  mental 
aliénation  then  existed,  it  is  piain  that  the  answer  would  be 
in  the  négative.  It  is  indiffèrent  what  dénomination  psycho- 
logical  science  may  give  to  the  mental  afi'ection,  or  whether 
it  is  termed  folly,  madness  or  fury  by  physicians,  the  nomen- 
clature given  to  the  mère  disease  is  of  no  moment,  but  it  Ik 
important  in  a  légal  point  of  view  that  its  extent  and  power 
should  be  judicially  appreciated  by  courts  of  justice.  Judicial 
respect  is  doubtless  due  to  the  teachings  of  médical  science  and 
to  the  researches  and  discoveries  of  its  interpreters  and  pro- 
fessors,  which  are  so  frequently  brought  forward  in  contro- 
versies  of  this  description  ;  but  judges  are  charged  to  estimate 
and  appreciate  the  rcasonings  and  inferences  of  psychology 
and  medicine  from  their  own  légal  and  judicial  point  of  view, 
as  well  in  respect  of  their  application  of  them  to  civil  life  as 
in  regard  to  the  conductof  the  individual  which  issubmitted, 
to  them  for  their  décision.  Judges  are  not  called  upon  to 
prosecute  an  inquiry,  with  more  or  less  of  merely  médical 
science  alone,  into  the  influence  of  any  particular  cérébral 
lésion  upon  the  faculties  of  man  in  gênerai,  but  to  ascertain 
and  détermine  whether  the  individual  in  question  did  still 
préserve  a  sufficieut  mental  capacity  validly  to  make  the  act 
in  contestation.  Médical  science  is  not  more  positive  and 
infallible  than  many  other  sciences  ;  and  it  is  noterions  that 
perfect  nnanimity  and  certaint}^  do  not  always  prevail 
amongst  médical  practitioners.  "  Who  shall  décide  when  doc- 
tors  disagree  "  is  a  question  still  requiring  an  answer  in  pa- 
thology  as  well  as  in  ethics  ;  and  as  regards  mère  médical 
science  and  its  professors,  their  fallibility  has  been  strongly 
exemplified  in  the  confiicting  and  contradictory  opinions  and 
doctrines  advanced  and  propounded  with  very  peremptory 
assertion  by  the  several  médical  witnesses  who  hâve  been 
examined  in  this  case.  It  is  not  proper  to  deny,  nor  will  it  be 
hère  denied,  that  médical  inferences  and  opinions  may  be,  and 
frequently  are  of  great  importance  in  the  administration  of 
justice  in  cases  of  tnis  description  ;  but  judges  in  their  resear- 
ches into  the  full  merits  of  such  cases  must  recur  to  facts,  to 
the  proved  condition  of  the  mental  faculties  exhibited  by  the 
individual  disponent  himself,  and  to  ail  the  actual  particular 


our  mui 


DE  LA   PROVINCE  DE  QUÉBEC. 


circumsiances  connected   with   that  condition,  to  détermine 
whcther  he  had  retained  or  lost  the    intelligence  and   will 
necessary  to  enable  hini  to  effect  a  valid  disposition  of  his 
])roperty.  Was  he,  to  use  the  technical  Latin  terms,  démens, 
«leprived  of  mind  mente  ca-ptus,  m.entis  non  compas,  or,  in  the 
'anguage  of  our  common  law  writers,  was  he,  insensé  or  fou, 
under  which  terins  they  comprehend  the  varions  phenomena, 
oi:'  intellectual  dérangement.  Speaking  under  the  guidance  of 
our  municipal  law,  it  is  indiffèrent  whether  the   disponent 
was  or  was  not  in  a  permanent  state  of  aliénation  or  in  an 
accidentai  and  temporary  state  of  such  dérangement  when  the 
disposition  was  made,  because  the  existence  of  sufiicient  inte- 
^rity  of  mind  to  do  the  act  at  the  time  of  making  it,  and 
which  of  itself  is  the  work  of  the  mind,  must  be  shown  and 
u8iablished  ;  hence  the  dérangement  of  the  intellectual  facul- 
ties  which  might  possibly  be  only  the  momentary  resuit  of 
sickness.  Fébrile  delirium,  for  instance,  may  cause  that  tem- 
porary mental  insanity  which  is  as  positive  an  obstacle  at  the 
tiine  to  the  exercise  of  the  disposing  power  as  the  most  persis- 
tent and  continuons  state  of  madness.  Paulus  gives  us   the 
following  dogma  :  In  adversa  valitudine  mente  captua  eo  tem- 
pore  testamentum  facere  non  potest.  L  17  §  qui  testam  facere 
posa.  But  it  is  equally  true  that  rnerely  physical  or  corporal 
maladies  or  infirmities  are  not  to  be  taken  into  the  considéra- 
tion.  "  In  eo  qui  testatur,  ^us  temporis  qui   testamentv/ni, 
facit  integritas  m^entis,  non,  corporis  sanitas  exigenda  est." 
Labeo  L.  2  §  qui  testam  facere  poss,  or,  as  Ricard,  Traité  des 
donations,  part.  1,  Ch.  1,  Sect.  1  and  11  says:  "  il  faut  distin- 
guer la  capacité  intérieure,  celle  de  l'esprit,  d'avec  la  capacité 
extérieure,  celle  du  corps."  However  severe,  therefore,  a  bodily 
lualady  may  be,  however  cruel  the  pain  and  ««uffering  it  may 
occasion,  in  and  of  itself  does  not  incapacitate  a  person  from 
validly  disposing,  if  it  do  not  take  away  his  mental  sanity  ; 
and  tliat  power  of  disposition  may  even  reach  to  the  extrem- 
t'st  penod  of  the  malady  and  to  the  approach  of  death  itself, 
halbutiens  lingua,  without  incapacitatmg,  so  long  as  mental 
Hanity  remains.  The  condition,  therefore,  of  the  disponent  at 
the  time  of  making  the  disposition  is  ail  important,  and  it  is 
moieover  one  of  fact,  to  be  established  by  évidence,  and 
therefore,   the   question   arises  upon   whom    the   obligation 
should  fall  of  making  that  proof  ?  It  is  authoritatively  held 
oy  our  law  that  it  falls  upon  the  party  alleging  the  insanity, 
not  alone  because  he  allèges  the  fact  of  the  then  présent  insa- 
nity, but  also  because  he  affirms  a  ftvct  that  is  contrary  to  the 
presumptions  of  nature  and  of  law,  which  hold  that  man  in 
gênerai  is  of  sane  mind,  and  that  madness  is  an  accident,  an 
exception.  Upon  this  part  of  the  case,  the  following  citation 
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froin  Dalloz,  Jurisp.  Générale  du  Royaume  Vo.  Diapositimis 
Entre-vifs,  p.  205,  is  applicable  and  appropriate  :  "  Les  tribu- 
"  naux  n'admettent  qu'avec  circonspection,  la  preuve  de  la 
"  démence  d'un  homme  mort  en  poHsession  de  son  état  :  Les 
"  demandes  d'annulation  pour  cause  de  démence  doivent  être 
"  appuyées  sur  des  faits  précis  et  nettement  articulés.  Les  ma- 
"  gistrats  ne  les  reconnaissent  comme  concluants,  (jue  lors- 
"  qu'ils  contiennent  une  <lénionstration  complète.  Jamais  ils 
"  ne  procèdent  par  induction,  parce  (ju'il  n'agit  d'une  incapa- 
"  cite."  The  évidence,  thorefore,  to  establish  the  alleged  insa- 
nity  of  Sir  George  Simpson,  when  he  made  and  acknowledged 
his  disposition  in  this  case,  namely,  when  he  made  the  check 
the  présent  object  of  contestation,  and  when  he  recognized 
and  assented  to  the  memorand<im  of  bequests  containing  that 
check,  must  possess  the  requisites  of  légal  testimony,  liable  of 
course  to  be  conti'overted  by  conflicting  légal  testimony,  and 
subject  also  to  be  considered  and  exaiiiined  not  in  a  médical 
but  in  a  légal  manner,  and  according  to  the  distinctions  and 
discriminations  of  law.  The  évidence  adduced  by  Appellants, 
Défendants,  upon  the  point  of  Sir  George 's  insanity  at  the 
period  in  question,  is  confined  to  the  testimony  of  two  physi- 
cians,  Dr.  Sutherland,  who  was  in  occasional  attendance  upon 
the  deceased  during  his  illness,  as  consulting  physician,  and 
Doctor  Workman,  the  Superintendent  of  the  Insane  Asylum, 
at  Toronto,  as  that  of  an  expert  in  cases  of  insanity,  who  did 
not  see  Sir  George  at  ail,  and  who  was  asked  to  express  his 
opinion,  upon  an  examination  of  a  part  of  the  adduced  testi- 
mony submitted  to  him,  The  testimony  of  the  former  is  the 
only  direct  évidence  in  support  of  Appellant's  plea,  and  his 
déposition  shews  that  his  opportunities  of  per.sonal  connnuni- 
cation  with  the  deceased  were  few  and  limited.  Sir  George 
was  brought  home  insensible  about  noon  on  the  first  Septem- 
bei*,  the  witness  reached  him  some  three  hours  later,  and 
continued  in  attendance  for  an  hour.  Early  on  the  niorning 
of  the  2nd,  his  visit  lasted  for  fifteen  or  twenty  minutes,  on 
each  of  the  mornings  of  the  3rd  and  4th,  a  similar  visit  of  equal 
duration,  and  a  late  evening  visit  of  twenty-five  minutes  on 
each  of  thèse  days,  and  an  early  morning  visit  of  a  few  mi- 
nutes on  each  of  the  5th  and  6th  :  he  did  not  attend  on  the 
7th,  the  day  of  Sir  George's  death.  Now,  including  the  fir.>*t 
day  when  he  says  Sir  George  was  insensible,  and  his  visit 
reached  to  an  hour,  and  the  6th,  when  he  says  that  Sir  Goorge 
was  in  a  state  of  coma  or  utter  stupor,  the  attendance  of  the 
witness  altogether  extended  to  about  three  hours.  It  is  not 
intended  to  question  the  sufficiency  of  the  time  given,  but 
mei'ely  to  shcw,  the  limited  periods  for  pcrsonal  eommunicu- 
tion  with  the  deceased.  During  ail  the  other  periods  of  the 
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(lisoftso,  the  witness  of  course  cannot  tustify  of  his  own  know- 
k'(l(r(>,  eithur  of  the  conduct  or  condition  of  the  patient,  and 
for  those  periods  can  only  report  the  liearsay  communications 
<  >F  others.  Opposed  to  ihis  witness  are  those  brought  forward 
liy  Respondent,  the  intimâtes,  the  friends  and  the  rehitives  of 
tlu>  (leceaHed,  who  knewr  hiraself,  his  manner  and  disposition, 
imd  who  were  with  him  during  his  nialady.  Thèse  were  Doc- 
tor  DeCouagne,  the  résident  pliysician  at  Tjtichine  ;  Murray, 
liis  only  maie  servant  for  eight  years  ;  Mr.  McKenzie,  his 
triend  tor  thirty  years,  and  for  nearly  two  yoars  at  time  of 
liJH  nialady,  his  guest  ;  Mr.  Hopkins,  his  private  secretarj-  for 
upwards  of  twenty-five  yoars,  ail  of  whom  were  in  close 
attendunce  upon  him  from  his  first  attack  until  his  death; 
Mr.  and  Mrs.  Cameron,  his  son-in-law  and  daughter,  who 
reaclu'd  him  from  Toronto  in  the  early  morning  of  the  4th, 
and  were  with  him  until  he  died.  The  Révérend  Mr.  Simp- 
son, the  Presbyterian  Pastor  at  Lachine,  whose  ministry  Sir 
George  attended,  was  with  him  occasionally  from  the  4th  ; 
and  Dr.  Thorburn,  his  friend  and  connection,  who  arrived  in 
the  morning  of  the  6th,  and  remained  with  him  until  his 
(lecease.  It  is  from  thèse  witnesses  that  Respondent  has 
(Irawn  his  direct  testimony;  and  it  is  with  the  facts  in 
évidence  therein  that  the  testimony  of  Dr.  Sutherland  must 
be  confronted  and  compared.  The  testimony  of  this  witness 
consists  of  his  peruonal  observation  and  communication  with 
the  deceased,  ot  the  professed  reports  and  communications  of 
others  which  he  sets  out  in  his  déposition,  and  of  his  profes- 
sional  médical  opinion  upon  the  nature  of  the  disease  and  its 
offects  upon  the  mental  capacity  of  the  disponent  during  his 
illnesH.  A  daily  statement  was  prepared  from  the  évidence  of 
Doctor  Sutherland,  as  shewn  in  the  factums  and  confronted 
with  tliat  of  Respondent's  witnesses  from  day  to  day,  as  given 
by  theni,  to  serve  for  my  personal  référence  in  settling  this 
case,  and  need  not  be  noticed  hère  ;  it  will  suffice  to  détail 
therefrom  the  daily  occurrences,  demeanour  and  language  of 
the  deceased,  his  sayings  and  doings  as  it  were,  presented  as 
facts  from  day  to  day,  oy  the  witnesses  themselves,  because, 
as  already  observed,  the  issue  is  to  be  decided  upon  the  facts 
in  évidence,  not  upon  merely  médical  opinion.  Although  con- 
sidération is  due  from  courts  of  justice  to  such  opinions,  they 
cannot  be  allowed  necessarily  and  absolutely  to  control  judi- 
cial  décision.  Whatever  may  be  the  expérience  of  the  physi- 
cian  of  the  cau.se  or  course  or  period  of  a  patient  s  physical 
suffering  aud  life,  his  capacity  to  dispose  of  nîs  property  does 
not,  before  courts  of  justice,  repose  upon  merely  psychological 
01-  médical  opinions  and  infcrences,  but  upon  ail  the  facts  and 
eirciiinstances  of  the  diseasé  and  its  continuance,  and,  as  they 
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are  connected  with  and  exhibited  at  the  making  of  the  dispo> 
sition  ;  and,  therefore,  it  is,  that  as  facts  are  never  really 
opposed  to  facts,  it  must  be  upon  the  adduced  évidence  of 
facts  that  the  issue  in  this  cause  must  be  adjudged,  and  from 
a  légal  and  not  a  médical  point  of  view.  The  facts  then  shewn 
in  this  cause  from  the  first  are  as  follows,  as  taken  from  the 
printed  évidence  in  the  factums  of  the  parties,  which  will  be 
set  down  in  order,  but  will  not  presently  be  read  to  save  the 
time  of  the  Court,  but  will  of  course  be  open  to  the  parties 
for  examination.  They  are  as  follows  :  Sir  George  Simpson, 
a  man  ofgood  heaUh,  of  great  atrength  of  constitution,  vvas 
attacked  by  apoplexy  or  by  a  fit  ofepUepay  threatening  apo- 
plexy,  about  noon  on  the  first  of  September,  which  produced 
temporary  insensibility.  The  atti>«;k  subsided  in  the  aftemoon, 
and  Doctor  Sutherland  directed  Mr.  Uopkins  to  inform  Sir 
Qeorge's  children,  then  at  Toronto,  "  not  to  corne  to  him,  that 
he  was  better."  Towarda  the  evening,  Sir  George  became  sen- 
sible and  spoke  rationally  and  thence  continued  to  improve, 
so  that  Doctor  Sutherland  found  him  early  in  the  moming  of 
the  2nd  "  to  common  observation  better,  cheerful  and  gtvy, 
"  declaring  that  he  would  be  well  to-morrow,  indiffèrent  as  to 
"  his  state  and  smoking  a  cigar."  Doctor  DeCouagne,  bis  close 
attendant,  pronounces  him  totally  conscious  ail  that  dav  ;  and 
Mr.  Hopkins  from  the  early  moming,  found  him  convalescent, 
with  his  mind  quite  clear,  and  anxioiu<  to  converse  on  6im- 
ness  su^ects,  which  Mr.  Hopkins  dissuaded  him  from  doing, 
and  contended  himself  with  repeating  to  him  the  substance 
of  a  number  of  letters  which  he  inquired  about.  This  state  of 
consciousness  and  reason  continued  during  that  night,  and 
lasted  until  towards  the  aftemoon  of  the  3rd.  Upon  Mr. 
Hopkins'  early  morning  visit,  very  shortly  after  Doctor 
Sutherland's  departure  that  morning,  Sir  George  appeared  to 
be  better,  but  "  was  impressed  with  the  belief,  in  conséquence 
"  of  something  Dr.  Sutherland  htid  said  to  him,  that  his  case 
"  was  more  serious  than  had  been  supposed."  He  then  made 
particular  inquiry  about  the  letters  received  by  that  mom- 
ing's  mail,  the  substance  of  which  was  repeated  to  him  by 
Mr.  Hopkins.  Amongst  them  was  one  from  General  Bruce, 
respecting  some  horns  Sir  George  had  given  the  Prince  of 
Wales.  Sii  George  thereupon  mentioned  which  horas  he 
wished  to  be  packed  and  forwarded  to  the  Prince  and  begged 
that  matter  to  be  attended  to  immediately.  Another  matter 
he  spoke  about  was  a  pending  suit  between  the  Ebbwvale 
Company,  for  whom  he  acted  as  attomey,  and  the  Ottawa 
and  Prescott  Railway  Company  ;  he  begged  Mr.  Hopkins  to 
Write  to  the  Ebbwvale  Company,  stating  that,  as  ne  oould 
not  now  act  as  Receiver,  he  would  recommend  Mr.  Harris,  of 
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Ottawa,  for  that  office.  He  next  asked  whére  hii  will  was? 
Upon  being  infonued  that  one  copy  was  in  the  safe  (then  at 
the  Hudson's  Bay  House)  and  a  duplicate  was  ut  ^he  Bank 
o(  British  North  America,  in  Montréal,  he  re[>lied,  "Quite 
"  right  be  sure  you  send  the  copy  hère  to  Mr.  Finlayson  " 
(one  of  the  Défendants.)  Between  10  and  11  of  the  sanie 
inorning  he  expressed  his  désire  to  do  something  for  his  faith- 
ful  servant,  James  Marray.  Mr.  Hopkins  stated  he  thought 
Murray  was  perfectly  satisfied,  and  not  to  trouble  himself 
upon  such  matters;  he  persisted,  however,  and  requested  Mr. 
Hopkins  to  go  to  the  office  and  draw  out  a  chèque  in  Mur- 
ray's  favour,  for  three  hundred  pounds,  and  to  V*ring  it  to  him 
for  signature.  This  was  done,  and  after  the  chec^ue  was  signed, 
it  was  eut  from  the  Chèque  Book,  and  Sir  George  handed  it 
to  Murray  himself,  saying  "there  is  a  présent, for  you,  you 
"  did  not  think  that  you  were  going  to  lose  me  so  soon,  had 
"  I  lived  longer,  it  would  hâve  been  better  for  you.  I  want 
"  you  to  remain  at  my  place,"  meaning  the  Island.  In  the 
iifternoon  of  the  3rd,  he  became  delirious,  but,  by  the  morning 
(lawn  of  the  4th,  he  was  again  better,  and  graiually  recovered 
}iU  consciousness  and  was  able  to  converse  and  speak  ra- 
tionally.  During  the  night,  from  the  3rd  to  the  4th,  Mr.  Mc- 
Kenzie,  whose  oedroom  adjoinéd  Sir  Georges,  says,  that  he 
wa.s  up  and  down  with  him  the  whole  ni/(ht,  and  when  he 
waiited  anything  he  called  him  (McKenzie).  Later  in  the 
morning  of  the  4th,  he  frequently  wished  Mr.  McKenzie  to 
draw  a  chèque  for  himself  :  but  ne  endenvourad  to  get  Sir 
(ieorge's  mind  off  the  subject  altogether.  Itir.  McKenzie  says  : 
"  He  said  to  me  that  we  had  long  be(  n  acquainted,  long 
"  friends.  It  being  my  impression  then  t'riat  he  would  reco- 
"  ver,  I  said  to  him  that  we  would  b«>th  be  laughing  at 
"  this  before  long  ;  he  said  "  No,"  and  thtiu  wauted  me  again 
"  to  draw  out  a  chèque  ;  I  then  said — If  you  insist  upon  it, 
"  Mr.  Hopkins  will  soon  be  hère,  whose  duties  it  is  to  draw 
"  choques,  and  he  will  do  it,"  the  matter  then  dropped. 
But  Mr.  McKenzie  distinctly  avers  that  Sir  George  was  per- 
tV'ctly  calm  and  collected  when  he  spoke  to  him  about  the 
chèque.  Mr.  and  Mrs.  Cameron,  and  her  tv.o  sisters.  Sir  Georges 
chiidren,  reached  him  at  about  eight  thaï:  morning  ;  when  they 
went  into  his  itMom,  he  knew  them  ail  called  thcm  by  name 
and  retained  their  hands  some  time  in  his  ;  he  was  perfectly 
calin,  and  spoke  to  them  with  tears  in  his  eyes.  Mr.  Hopkins 
having  come  into  the  room  upon  business  with  Sir  George, 
lus  family  withdrew,  but  Mr.  Cameron  testifies  that  when  they 
It'ft  him,  with  Mr.  Hopkins,  he  seetned  quite  capable  of 
attonding  to  business.  After  they  ha<l  retired,  Sir  George 
intimated  his  wish  that  a  chèque  should  be  drawn  for  Mr. 
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McKenzie,  which  Mr.  Hopkins  dissuader!  him  from  doing,  and 
told  him  not  to  think  of  parting  t'rom  his  friends  :  but  Sir 
George  said,  "  why  do  you  thwart  my  wishes,  and  try  to 
"  deceive  me  with  nopes  of  recovery.  I  am  a  dying  man."  Mr. 
Hopkins  then  urgod  delay,  at  ail  éventa,  but  Sir  George  said, 
"  I  hâve  no  time  to  lose,  besides,  what  is  the  use  of  delay  ?  it 
"  will  not  ha.sten  nîv  death  to  sottie  what  I  hâve  on  my  mind." 
As  Mr.  Hopkins  was  going  to  exécute  Sir  George's  wish  in  that 
respect,  he  called  him  back.  and  directed  chèques  to  be  pre- 
parod  for  the  other  persons  mentioned  in  the  mémorandum  of 
bequests,  accompanying  each  with  observations  and  reason.s 
for  making  the  chèques  for  each  of  thens.  Mi*.  Hopkins  says 
os  to  Mr.  McKenzie,  "  upcm  going  to  Sir  George's  moui  I  madu 
"  inquiry  respecting  his  condition, &c.,  whcii  ho      ,1  to  me,"  I 
"  hâve  beon  anxious  to  see  you  for  some  tiinc,  McKenzie  has 
"  been  most  attentive  to  me  ;  I  hâve  known  him  a  vory  long 
"  time,  and  alwnys  esteemed  him  :  I  wish  now  to  sliow  my 
"  regard  by  making  him  a  présent  of  five  thousand    !<"  is." 
"  I  had  previously  learned  from  Mr.  McKenzie  that  Sir  (jJourge 
•'  wished  him  to  draw  a  chèque  for  that  atnount,  in  his  own 
"  favour,  which  lu*  doclined  doing,  as  it  was  in  my  department. 
"  With  roforonce  to  the  Révérends  Mr.  Flanagan.  ^''  '  Respon- 
"  dent,  and  Simpson  he  said,  "  Mr.  Flanagan  has  he^^yi  very 
"  useful  to  me,  and  most  discreet  in  everything  he  Ii.*;,  under- 
"  taken.  I  wish  to  make  him  an  acknowledgment  of  my  obli- 
"  gation  to  him  ;  I  was  thinking  of  giving  a  hundred  pounds 
'  to  each  of  the  parsons   (meaning  Mi\   Flanagan   and   Mr. 
"  Simpson),  but  that  is  scarcely  onough,  do  you  think  one 
"  thousand  dollars  each   would   be  cimsidoroff  as  doing  the 
"  thing  liberally  ?"  I  said  it  was  more  than  libéral,  it  was  very 
"  gonorous.  Sir  (îeorijo  said,  "  I  am  glad  to  hear  it  ;  that  is 
"  what  I  sh'iuld  wish."  As  to  Mr.  Cameron,  his  son-in-law,  ho 
soon  after  said  :  "  there  is  Cameron,  I  wish  to  do  something 
"  for  him,  what  do  you  think  would  be  fair  and  libéral  in  his 
"  case  ?  "  As  I  hositated  in  my  roply,  Sir  George  said,  "  What 
"  did  I  give  him  on  his  marviage  ?"  I  repliod,  four  thousand; 
Sir  George  said,  "  You  moan  (lollars?"  to  which  I  replicd  in 
the  affirmative.  He  asked  if  I  thought  that  would  be  a  propor 
sum   to   give   Cameron  ;  \  stated  that  I  thought  it   libéral, 
but  that  it  might  l)e  betoer,  to  avoid  unpleasantness,  to  put 
Cameron  and  McKenzie  on  tho  samo    fouting.    Sir    George 
said,  "  You  are  quit(;  right,  make  them  both  five  thousand 
"  dollars,  and  yourself  the  samo."  He  soxin  aftorwards  addoil, 
"  We  ar3  very  old  frionds,  few  people  hâve   been   so  niuoli 
"  together,  and  hâve  got  on  .so  weli  ;  I  am  indobted  to  you 
"  for  long,  useful  and  kind  services,  it  is  very  hard  to  havc 
"  to  part  now  ;   ho   shook    my    hand,  and   turnod    his   lioml 
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"  away,  appareiitly  niuch  affected.  "  Abolit  niid  day  of  the 
saine  day,  tlu-  4th,  Mr.  Hopkins  testifiea  lie  had  further  con- 
\ eisation  on  business  with  Sir  George,  at  his  request  ;  "  he 
"  pive  me  instructions  upon  several  ptMnts,  aniongst  othcr?, 
"  tliat  Jamea  Murray  and  his  faniily  should  remain  at  Isle 
"  Dorval,  also  respectinpf  the  transmission  of  his  will  to  En- 
'  gland.  Ht  then  said,  after  a  considérable  pause.  "  You  will 
"  Write  to  the  Company,  saying  I  hâve  left  the  Imsiness  of 
•  tliis  establishment  in  your  charge,  McKenzie  will  go  to  the 
"  Ottawa,  as  already  arranged."  liefore  I  left  him,  he  sent 
"  farewell  messages  to  my  wife  and  sister,  regretting  he  had 
"  Hi'cn  so  little  of  the  latter  (she  had  lately  arrived  from  En- 
"  gland),  and  also  to  .some  of  the  members  of  my  family  in 
"  Kngland,  specifying  them  by  name."  About  one  o'clock  f)f  the 
4th,  the  Rev.  Mr.  Simpson  attended  Sir  George  officially,  and 
ciitered  upon  religions  conversation  with  him.  Hetestitiea  that 
Sir  (îeorge  was  quite  sensible  of  the  dangerous  nature  of  the 
last  illne.ss,  and  though  he  .soon  got  tired  he  spoke  distinctly 
and  rationally  ;  and  Mrs.  Cameron  adds  that  it  was  some  hours 
after  tlieir  arrivai  that  morning  that  Sir  George  first  became 
unconstious,  and  he  was  so  at  intervais  throughout  the  remain- 
fler  of  the  day.  By  six  of  the  nextniorning,  the  5th,  Sir  George 
was  better  ;  he  was  very  calm  ail  that  day,  and  passed  a  quiet 
niglit  with  his  mind  perfectly  clear,  and  had  no  more  fits  after 
that.  His  consciousness  and  cli'arne.saof  mind  continued  through 
tlie  following  day  and  night,  the  fith,  and  he  was  sensible  until 
within  an  hour  or  twoof  his  death  at  about  eleven  of  the  next 
iiioniiiîg,  the  7th,  doctor  Sutherland  says  of  his  last  visit  early 
in  the  morning  of  the  (ith,  that  he  had  no  conversation  with 
Sir  (Jeorge,  that  he  was  in  a  stati'  of  coma,  vhieh  he  explains 
n:-  tliat  of  utter  stupor,  but  his  testimony  of  this  day  is  dis- 
tinctly eontradicted  by  Mr.  Cameron  and  Mr.  McKenzie.  Mr. 
(anicron  testifies  to  his  own  présence  in  Sir  (Jeorge's  room 
part  of  the  timeof  doctor  SutherhuiJ 's  last  visit  in  the  morning 
•  if  tlif  (Ith,  he  says  :  "  I  recollect  that  th.^  Doctor  addresse<l  him 
"  (Sir  (Jeorge),  and  .spokc  tohim  as  if  he  thought  him  uncons- 

■  cious,  at  which  Sir  George  seemed  a  good  deal  annoyed,  and 
'  n|tli('(l  shortly  and  sharply  ;  as  I  left  .soon  after  the  Doctor 
'  fanie  into  the  room,  I  c^innot  say  what  the  conversation 

■  was  about.  I  left  Mr.  McKenzie  in  the  room  v,'ith  him.  " 
•And    .Mr.    McK«'nzie   détails    what  occurred.    "  I    luard    Sir 

< Morge   convi'i-sing    with    dixîtor  Sutherlan<l,  of    Montréal, 

tlic  last   time   the  Doctor  .saw   him   alive,   I   think  about 

'  •  ight  o'cloc'   on  the  morning  of  the  Oth.  When  the  Doct«)r 

"  canie  into  the  room    Sir  George  sai*^        »>'  1,  Doctor,  this 

'  i^  tlii'  last  «^oon''  of  ail"  and  the       «tor     iid,  "  Y«'s,  Sir 

(itorgc  ;  "  the  Doctor,  then  appi-oc'ufip  !;;«  bedsîde,  asked 
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"  Where  would  you  wish  to  be  buried,  Sir  George  ?"  Sir 
"  George  seemed  to  me  to  look  at  him  with  astonishment, 
"  and  said,  "  In  the  Montréal  Ceinetery,  of  course  ;"  then  the 
"  Doctor  asked  :  "  Would  you  wish  to  hâve  a  monument  erected 
"  over  your  grave  ?  "  and  Sir  George  said  :  "  There  is  a  monu- 
"  ment  there  already  ;  "  the  Doc  or  said  :  "  Would  you  wish 
"  any  particular  inscription  upon  it  ?  "  Sir  George  then  said  : 
"  That  is  the  business  of  my  executors,  not  yours.  "  M.  Mc- 
Kenzie  also  added  that  Sir  George  was  peri'ectly  sensible, 
quite  calm  and  collected  in  his  mind  during  this  conversation. 
The  testimony  of  Doctor  Thorbum,  who  arrived  about  nine 
that  morning,  and  remained  with  Sir  George  until  his  death 
is  as  follows  :  "  When  I  arrived  on  the  morning  of  the  sixth, 
"  he  said  :  "  My  dear  boy,  I  am  glad  tosee  you,  when  didyou 
"  come  down  ?  "  and  then  enquired  after  my  wife  and  chil- 
"  dren,  and  made  the  reraark,  "  You  find  me  very  low.  "  Doc- 
tor Thorburn  then  détails  circumstances  which  indicated  to 
his  mind  Sir  Georges  consciousness  ;  amongst  others  :  "  Hc 
"  was  always  enquiring,  when  I  administered  medicines,  why 
"  I  did  so,  and  also  what  eMect  I  expected,  particularly  on  one 
"  occasion,  I  remeniber,  when  I  wisned  to.  give  him  brandy, 
"  that  lie  expressed  himself  opposed  to  the  use  of  brandy,  and 
"  it  was  not  till  I  assured  him  that  it  was  good  that  I  could 
"  persuade  him  to  take  it  ;  I  told  him  that  it  was  of  the  bran- 
"  dy  presented  to  him  by  his  friend,  Matt.  Clark,  he  having 
"  enquired  where  it  came  from,  and  having  objected  that  he 
"  thought  that  1  could  get  no  good  brandy  ;  he  then  said  he 
"  would  tiike  it,  for  it  would  be  good  if  Matt.  send  it,  as  he 
"  kept  nothing  but  that  which  was  good.  I  did  not  leave  the 
"  house  from  the  time  I  first  attended  upon  Sir  George,  and  I 
"  scarcely  left  the  room.  When  I  saw  Sir  George,  he  was  la- 
"  bouring  only  under  great  exhaustion,  th'  resuit  of  some  pie- 
"  vious  attack,  of  the  character  of  which  i.  hâve  no  knowledge 
"  except  from  hearsay  ;  his  condition  was  such  as  is  consistent 
"  with  his  having  suffered  from  any  severe  attack  of  illness, 
"  including  apopTexy  ;  he  was  not  labouring  under  insanity, 
"  as  genorally  understood,  or  under  mental  incapacity  ;  there 
"  is  always  more  or  less  of  suspension  of  the  mental  powers 
"  at  the  atUck  of  apoplexy,  which  may  continue  or  disappear. 
"  Frequently  during  his  last  hours,  he  expressed  his  opinion 
"  that  he  was  very  weak,  and  asked  what  I  thought  of  his 
"  condition.  During  the  time  that  I  saw  him,  he  was  at  no 
"  time  in  a  state  of  pi-ofound  stupor,  until  within  a  short  time 
"  of  his  death,  nor  was  he  incapable  of  expressing  himself  ; 
"  he  was  capable  of  expressing  himself  uutil  within  an  hour 
"  of  lus  death.  He  seemed  conscious,  and  although  very  weak, 
"  he  was  capable  of  hearing  rentarks,  ami  ot  asking  ques- 
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"  tions.  "  His  servant,  Murray,  testities  as  to  the  signing  of  the 
several  chèques  on  the  4th,  and  adds  :  "  Sir  George  was  in 
"  l)ed  and  raised  himself  on  his  arm  to  write  them  ;  the  che- 
"  (jues  were  retained  by  M.  Hopkins,  who  placed  them  before 
"  Sir  George  for  signature.  I  never  saw  them  afterwards.  Sir 
"  Cieorge  could  speak  quite  well  on  that  day,  and  his  mind 
"  was  apparently  quite  right.  From  that  time  on,  I  was  with 
"  hiiii  pretty  constantly,  and  he  spoke  frequently  to  me,  but 
"  I  do  not  remember  anything  precisely  that  he  said  to  me, 
"  until  Thursday  monùng,  the  sixth,  when  he  said  :  "  You 
"  bave  not  been  at  the  Island,  you'd  better  go  and  see  what 
"  they  are  doing  there.  "  I  went  up,  and  returned  about  one 
"  o'clock,  but  did  not  speak  to  hini,  as  the  Doctor  said,  "  Let 
"  him  repose,  do  not  annoy  him  with  anything  ;  "  It  was  Doc- 
"  tor  DeCouagne  who  said  this.  "  M.  Cameron  also,  testifies 
with  référence  to  the  6th  :  "  During  that  day,  I  was  with  Sir 
"  George  a  gooil  deal  ;  with  the  exception  of  weakness,  he  ap- 
"  peared  decidediy  better  than  he  har  been  before,  and  we  had 
strong  hopes  of  his  recovery.  The  others  of  his  f.mily  were 
"  ulso  with  him  that  day,  as  he  was  better  able  to  converse 
"  witl)  them  than  he  had  been,  and  seemed  pleased  to  hâve 
"  them  in  the  room  with  him.  I  had  many  conversations  with 
"  him  on  this  day  ;  he  sometimes  spoke  to  me  in  Gaelic,  which 
"  he  had  been  in  the  habit  of  usiug  on  (Xicasions.  I  i>emember 
"  nicntioning  to  him  that  I  had  telegi-aphed  for  Dr  Thorburn, 
'  un  my  own  responsibility,  and  he  appeared  satistied,  but  at 
"  the  same  time  remarked  that  it  was  no  use,  meaning  thereby, 
"  that  he  did  not  expect  to  recover.  Taking  hold  of  my  hand 
"  he  remarked,  caliing  me  by  name,  "  Cameron,  l've  left  you 
"  perfectly  independent  ;  there  were  many  other  remarks 
"  which  he  made  to  me,  which  J  do  not  at  this  moment  recol- 
"  lect,  but  which  perfectly  satistted  me  that  his  mind  was 
"  clear.  At  no  time  during  the  conversation  on  that  day  had 
"  I  reason  to  think  that  his  mind  was  not  collected.  Towards 
"  ^jvening,  Sir  George  expressed  a  désire  to  see  a  clergy- 
"  inan,  and  asked  them  to  send  for  the  Kev.  M.  Simpson, 
"  who  accordingly  came  over  soon.  "  And  from  Doctor  De- 
Couagne, the  testimony  is  as  t'jUows  :  "  On  the  fourth,  after 
"  lus  tits  of  excitement  we^e  v>ver,  he  at  times  was  able  to 
'  converse,  and  whun  he  ôid  speak,  he  spoke  os  i*ationally 
'  as  I  hâve  ever  known  iiim  to  do.  He  would  often  ask  me 
■'  how  I  found  hiui,  and  how  his  puise  was  ;  he  would  some- 
"  times  a:.k  me  w'iat  I  was  giving,  and  what  was  the  effect 
"  to  be  produced.  I  speak  of  the  whole  period  covered  by 
"  hii^  last  illness,  with  the  exception  of  the  period  from  the 
"  inorning  of  the  third  to  the  morning  of  the  fourth,  when  he 
'  was  oo^npletely  délirions  ;    it  was  towards  daylight  on  the 
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"  murning  of  the  fourth  when  he  showed  thc  first  indications 
"  of  returning  consciousncss.  On  the  sixth,  «s  1  said  beforc, 
"  he  was  quite  conscious  the  whole  day.  "  He  also  says  that 
from  the  inoming  of  the  6th  until  shortly  before  death  Sir 
George  was  perfectly  conscious  and  had  no  more  tits.  It  wjik 
in  the  evening  of  tins  same  day,  the  6th,  that  Sir  George 
caused  the  mémorandum  of  his  .  bequests  to  bc.made  by  M. 
Hopkins,  who  détails  the  circumstances  as  follows  :  "  On  the 
"  evening  of  that  day,  between  seven  and  eight  o'clock,  on 
"  returning  fnm  my  own  house,  where  I  had  been  for  a 
"  couple  of  hours,  I  was  told  Sir  George  wished  to  see  me,  in 
"  order  to  dispose  of  a  matter  of  business  which  he  had  on 
"  his  mind.  I  found,  in  his  bedroom  nssembled,  Mr.  and  Mrs. 
"  McKenzie,  Mr.  and  Mrs.  Caraeron,  the  two  Misses  Simpson, 
"  Dr.  ïhorbun,  Dr.  DeCouagne,  the  Révérend  Mr.  Simpson 
"  and  James  Murray.  As  1  entei'ed  the  room,  Sir  George  said, 
"  "  Has  Hopkins  corne  ?"  I  went  to  his  side  and  said  :  "  Hère 
"  I  am,  Sir  George,  hâve  you  anything  partiAilar  to  say  to 
"  me  ?  "  he  replied  :  "  Yes,  1  wish  you  to  take  a  mémorandum 
"  of  my  last  bequests."  As  Idid  notexactly  understand  him,he 
"  said,  in  explanation  :  Get  pen,  ink,  and  paper,  ((uickly,  and 
"  make  a  mémorandum  of  my  wishes,  as  I  hâve  no  time  to 
"  lose.  "  Having  provided  niyself  with  writing  materials,  I  sat 
"  down  on  the  bedside,  and  stated  I  was  ready.  Sir  George  then 
"  said  to  me,  "  Now  put  down  what  I  hâve  been  doing,  the 
"  bequests  I  hâve  made  ;'  I  said,  "  Do  you  refer  to  the  chèques 
"  you  drew  the  other  day  ?"  he  replied,"  certainly,  now  put  theni 
"  down — what  are  they  ?  "  Seeing  présent  several  persons  who 
"  were  interested,  I  felt  a  delicacy  ubout  proceeding,  and  nio- 
"  tioned  to  Mr.  Simpscm  to  leave  the  room,  when  he  and  Mr.  and 
"  Mrs.  McKonzie  left  the  room,  the  two  doctors  were  going  back- 
"  wards  and  forwards  between  the  bed-room  and  dressing- 
"  room,  the  door  between  the  two  being  wide  upon.  ïhe  delay 
"  seemed  to  make  Sir  George  impatient,  and  he  said,"  go  on, 
"  <^()  on,  why  do  you  keep  me  so  long  ?  "  I  thereupon  made  a 
"  Hat  of  the  six  chèques,  and  said,"  herc  is  a  mémorandum  of 
"  the  chèques,  shall  I  read  them  over  to  you  ?  "  On  his  reply- 
"  ing  in  the  affirmative,  1  commenced  as  follows  :  Angus 
"  Canieron,  tive  thousjind  dollars — is  it  your  wish  that  tliat 
"  sum  should  \w  paid  him  ?  "  Sir  George  replied,"  Yes,  cer- 
"  tainly,  go  on — why  do  you  tease  me  by  delay  ?  "  Eithcr 
"  Mrs.  Cameron  or  Miss  Margaret  Simpson,  or  both,  who  were 
"  sitting  close  to  their  father's  head,  repeated  my  question,  to 
"  which  he  again  replied,"  Yes,  what  next  ?"  I  went  on  read- 
"  ing,"  Hector  McKenzie,  five  thousand  dollars — do  you  wisli 
"  him  to  receive  that  sum  ?  "  Sir  George  replied,"  Yes,  what 
"  next?  "  Somebody   rejH-'uted    my  question,  when  he  said 
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"  "  Cerfcttinly,  go  on."  In  this  way,  I  read  out  the  other  nanius 
'  and  aniounts  as  follows  :  "  E.  M.  Hopkins,  ti ve  thousand  dollars 
'  — the  Rev.  J.  Flanagan,  one  thousaud  dollars  ;  the  Rev.  Wil- 
"  Simpson,  one  thousand  dollars,  James  Murray,  twelve  hundred 
"  dollars  ;  "  after  reading  uach  be({UËst,  I  formally  asked  Sir 
"  CJeorge  if  that  was  his  wish,  and  if  he  wished  the  parties  to 
"  receive  the  suins  which  foUowed  their  names  ;  my  (|uestions 
"  were  repeated  by  others  around  the  bed,  and  on  every  occa<iion, 
"  Sir  George  replied,"  Yes,"  or  "  certainly,  go  on — what  next  ?  " 
"  After  havinggoneoverthe  \iat,  seriatim,  I  said,"  Sir  George, 
"  am  I  to  understand  that  thèse  are  your  last  wishes,  and 
"  that  it  is  your  désire  I  should  uiake  thèse  paymunts  ?  "  He 
•'  asked  me  the  aniount  of  the  whole  :  I  replied,  eighteen  thou- 
"  sand  two  hundred  dollars,  when  he  said,  distinetly  "  Yes, 
"  certainly  ;  "  Mr.  Cameron  and  his  daughters  asked  nim  if  I 
"  had  properly  understood  him,  and  had  done  ail  he  wished, 
"  t<j  which  he  invariai  ily  replied,"  Yes."  From  that  tinie  (about 
"  ninc  in  the  evening  of  the  sixth)  his  niind  appeared  more 
"  at  ease,  and  though  I  remained  with  him  till  lie,  died,  about 
''  eleven  o'clock  next  day,  he  never  once  adverted  to  any 
"  matter  of  business."  Ail  the  other  witnesses  more  or  lessfuUy 
corroborated  Mr.  Hopkin's  statement,  which  need  not  be  repeat- 
eJ  hère.  iVlurray  also  testiHes  to  Sir  George  being  (juite  sen- 
sible and  calmât  the  time  ;  and  Mr.  Hopkins  also  testifies  : 
"  I  hâve  been  so  long  acquaiiited  with  Sir  George  Siuipson, 
'  that  no  person  could  be  more  familiar  with  his  mauner  and 
"  his  mode  of  thoiight  than  I, — and  I  could  judge  as  well  as 
"  any  one,  p».^  .  ician  or  f riend,  if  his  mind  was  collected  and 
"  in  its  usual  state.  Upon  lx>th  the  fourth  and  the  sixth,  on 
"  the  occasions  I  hâve  described,  namely,  the  signing  of  the 
"  chocjues,  and  the  dictating  of  the  mémorandum,  I  hâve  not 
"  the  least  doubt,  and  can  s)iy  positively,  that  his  mind  was 
"  enltii  and  sound,  and  that  he  was  in  tull  possession  of  his 
montai  faculties."  Mrs.  Cameron,  who  was  présent  at  the 
iiiaking  of  the  mémorandum,  says  :  "  When  this  memoitindum 
'■  was  uiade  my  father  waw  (juite  sensible  and  able  to  do  any 
■  business  of  that  sort;  there  seeisied  to  be  only  weaknoss." 
And  Mr.  Cameron,  who  also  speaks  at*  to  the  uiaking  of  the 
mémorandum,  adds  "  He  (Sir  George)  sccmed  clearly  tounder- 
"  stand  the  whole,  and  expressed  his  satisfaction  and  a{)pr<)val  ; 
''  from  the  morning  of  the  6th  until  he  died  thon-  was  nothing 
"  the  matter  with  Sir  George  except  extrême  woakness."  To 
tliis  add  tlie  testimony  of  the  Rev.  Mr.  Simpson  upon  the 
same  occasion,  who  déclares,"  I  hâve  not  the  least  hésitation 
"  in  saying  that,  on  that  occasion.  Sir  Georges  mind  was  as 
"  cahn  and  elear  as  it  could  be,  though  he  was  very  weak." 
Ductor  Thorburn  also  testities,"  during  ail  this. tiuie  I  cousider- 
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"  ed  Sir  Georce's  mind  to  be  quite  clear;  "  and  Doctor  De 
Couagne,  in  addition  to  his  other  tcstiinony,  says  "  that  from 
"  the  inoming  of  the  6th  until  shortly  before  death  he  was 
"  pert'ectly  conscious."  The  8um  of  ali  this  testimony  is  that 
the  intervalH  were  really  intervais  of  delirium  or  so  alieged 
mental  aliénation,  but  transient  and  short  duration  ;  that, 
apart  from  the  few  hours  of  insensibility  cau»ed  b}  the  attack, 
and  c<  :.uinued  until  towards  the  evening  of  the  Ist  of  Sep- 
tember,  he  was  delirious  from  the  afternoon  of  the  3rd  until 
the  morning  daylight  of  the  4th,  from  the  evening  of  the  4th 
until  four  o'clock  in  the  morning  of  the  5th,  and  for  a  short 
interval  in  the  afternoon  of  the  5th,  and  at  ail  the  intervening 
times  until  his  death  he  was  calm  and  conscious  as  well  as 
rational.  From  ail  this  it  may  be  gathered  that  Sir  Qeorge's  nor- 
mal state  after  his  recovery  from  insensibility  on  the  afternoon 
of  the  Ist  was  that  of  consciousness  and  reason,  with  the  excep- 
tions of  those  transient  intervais  of  delirium  or  aliénation 
above  mentioned  and  that  his  state  indicated  not  only  his  use 
of  memory,  understanding  and  will,  but  also  plainly  showed 
that  he  was  not  indiffèrent  to  his  condition,  inasmuch  us  from 
Doctor  Sutherland's  first  intimation  to  him  on  the  morning 
of  the  3rd  of  the  danger  he  was  in  he  was  duly  impressed 
with  the  belief  that  he  would  not  recover,  and  made  every 
nccessary  préparation  to  meet  his  end,  by  settling  his  business 
matters,  acknowledging  his  parting  kindness  and  good  vill  to 
his  friends,  and  seeking  the  consolations  of  religion,  thi  ugh- 
out  exhibiting  the  clearest  appréciation  of  his  state  and  of  his 
danger.  Against  this  mass  of  testimony  is  opposed  the  tes- 
timony of  Doctor  Sutherland,  which,  apart  from  the  state  of 
insensibility  of  the  tirst  day,  really  commences  on  the  second 
and  continues  only  to  the  morning  of  the  6th.  He  says  that, 
on  the  morning  of  the  2nd,  Sir  George  was  to  common  obser- 
vation better,  and  then  referring  to  his  demeanour  and  an- 
guage  during  his  visit  of  that  morning,  the  witness  gives  two 
différent  descriptions  in  his  évidence,  as  they  appear  in  chief 
and  in  cross-examination  :  in  the  former,  Sir  George  was  chcer- 
fuL  and  gay,  which  in  the  latter  became  elation  of  Tnanner 
and  excitenient  of  langvuge  ;  in  the  former,  he  was  appa- 
rently  indiffèrent  as  to  his  state,  in  the  latter  this  becomes 
positive  indifférence  he  entertained  of.his  state  ;  in  the  former 
lie  declared  fie  would  be  well  the  next  day  ;  in  the  latter,  con- 
ceiving  himself  with  fearful  unreason  not  only  better  but 
ahsoluteLy  iveU,  and  never  expressing  the  slightest  anxiety  as 
to  his  recovery.  The  différences  between  thèse  two  statements 
are  manifest  and  need  no  comment,  but  to  the  latter  is  append- 
ed  the  opinion  "  that  the  circumstances  were  such  that  in  a  per- 
'  son  of  the  manest  correct  appréhension,  alarmor,  at  ali  uveats, 
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"  ivnxiety  would  hâve  been  entertained."  The  witnesa  did  not 
nint-rnber  that  but  a  few  hours  previously  he  had  directed 
Sir  George's  children  tu  be  informed  that  he  vfas  better,  and 
that  they  need  not  corne  to  hiin,  and  that  himself  says,  Sir 
(îeorge   to  "  counnon  obaervatit-n  was  better  on  that  day," 
whilst  it  is  not  shewn  that  he  had  intitnated  to  his  patient  the 
opinion  he  expreased,  that  Sir  George  would  die  of  tho  attack  ; 
and  yet,  untler  such  circuniHtances,  the  witness  considéra  it 
fearfully  unrcamn^jihle  in  Sir  George  not  to  exhibit  alarni,  or, 
at  ail  events,  anxiety.  It  is  in   this  detneanour  and  language 
ot*  Sir  George  this  day  that  the  witness  finds  symptoms  of  in- 
cipient  aliénation,  and  it  is  to  thèse  original  symptoms  that  he 
refers  in  his  subséquent  daily  teatimony,  aymptoma  fully  rna- 
nifeat  and  unequivocal,  and  agyravated,  and  yet  worse.  Now 
wxre  thèse  références  to  the  symptoms  of   the  évidence  in 
chief  or  of  the  cross-examination  ?  On   the  afternoon  of  the 
•'kd  the  witnesa  diacovered  hallucinations  aa  présent,  which 
he  asserta  were  "  apontaneons  &i\à  confiant  a»  well  aHfixed 
and  unequivocal  as  the  deseaae  advanced,  and  1  would  nay 
iiitcnsijied  up  to  the  last  day  which  hewas  able  to  speak  to 
me."  It  would  be  an  easy  task  to  controvert  this  witness  by 
the  évidence  adduced  by  appellants,  and  to  prove  that  his 
ineniory  of  the  circumstances  has  been  erroneoua.  It  is  mani- 
fest  that  no  hallucinations  were  présent  in  Sir  George 's  mind 
at  the  varions  times  and  conversations  between  himself  and 
the  witnesses  for  Respondent  as  above  detailed,  and  they  cer- 
tuinl}'  were  not  présent  at  the  last  conversation  of  the  wit- 
ness with  Sir  George  on  the  6th,  when  he  says  he   had  no 
conversation  whatever  with  Sir  George  ;  it  may  be  stated  as 
very  peculiar  that  thèse  apontaneoua  anà  conatant,  jixtid  axïà 
unequivocal  hallucinationa    were  not    noticed  or  observed 
upon  even  in  the  most  distant  manner  by  any  of  the  witnesses 
of  Respondent.  Doctor  Sutherland  has  alao  reported  the  al- 
letjed   mformation   of  others   which   he   has  cîothed  in  the 
strongest  and  most  energetic  expressions,  such  as  maniacal 
ilelirium;  Sir  George  \\&d  hcen  utterley  unmanayeahle,  had 
forcibly  rjone  oiU  of  liia  room,  not  only  aelirioua,  bittfitrioua  ; 
and,  if  I  remembcr  ri(jht,had  gone  down  ataira,Ac.  ;  but  therc 
is  nothiiig  in  the  testimony  of  any  ot   Respondent's  witnefrtses 
to  warrant  its  being  intensitied  or  energi/ed  ^into  this  very 
strong  language.  This  évidence  is  not  satisfactt )ry,  and  cannot 
prevail  against  the  array  of  proved  facts  established  in  evi- 
<lenee  by  Respondent,  which  go  to  prove  the  daily,  almost 
hourly  demeanour  and   language,  the  saying  and  doings,  as  it 
Were,  of  Sir  George  from  the  evening  of  the  Ist,  when  he  was 
fittîicked,  until  the  forenoon  of  the  7th  when  he  died.    Under 
tht'se  cii-cumstances  the  merely  médical  opinion  of  Dr.  Suther- 
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lainl  a;^titiiHt  Sir  CJoor^o's  siuiity  on  tho  4th  uad  (jth,  uiul  jis 
ho  says  tin;  wholo  penod  oï  his  clisoaso,  cninot  hi;  ponuitted  to 

{)rovail.  He  will  nut  even  allow  that  Sir  George  had  or  could 
lave  intérva     of  lucidity.although  they  were  poaitively  esta- 
blished  by  the  witnesneH,  and  positively  a«serted  by  Doctor 
DeCouagne,  who  adds  :  "  in  Sir  Georges  case,   thcre   was 
"  notliing  in  his  disease  at'ter  tlie  morning  of  the  fourth,  when 
"  the  iiiHanimation    had  coninienced  to  .subside  to  a  certain 
tixtent,  to  prevent  his  having  intervais  of  perfect  lucidity  ;  " 
even  although  Doctor  Sutherîand  hiniself  ariniits  in  answer  to 
the  question. — "  Do  you  believe  that  a  médical  nian  in  cons 
"  tant  attendance  near  Sir  George  could  not  distinguish  and 
"  ascertain  lucid  intervais  between  yourvisits?"  Annwer. — 
"  Most  ceitainly  such  a  person,  had  any  such  lucid  intervais 
"  existed,  ought  to  hâve  perceived,  and  doubtless  did  perceive 
"  thein."  Now,  as  to  inerely  médical  testimony,  the  citation 
froni  l  Bell's  Comn».,  Bk.  2,  part  2,  c.  8,  §  2,  given  by  the  Res- 
pondent's  counsel,  is  very  apt:  "  It  lias  beeu  well  said  that  it 
"  is  scarcely  possible  to  be  too  strongly  ini{)ressed  with  the 
"  great  degree  oï  caution  necessary  in  examiiiing  the  [)r()of  of 
"  lucid  interval.  But  the  law  does  recognize  as   valid,  acts 
"  donc  during  such  an  interval  ;  and  this  rule  of  law  inust  not 
"  be  defeated   by  overstrained  «leinands  of  the  proof  of  the 
"  fact.  It  may  be  observed  in  gênerai,  that  the  lucid  interval 
"  may  be  either  in  relation  to  time  or  to  snbject.  Ist.   If,  in 
"  point  of  time,  there  is  proof  of  remission,  or  of  intermission, 
"  either  periodical  or  at  a  particular  flate,  including  the  inter- 
"  val  during  which  the  deed  was  Tnade,  it  is  enough  to  sustaiii 
"  the  detd.    There  is  po  rule  in  law  fixing  any  précise  dura- 
"  tion  for  a  lucid  inti'rval,  a  week,  a  day,  an  liour.  The  point 
"  truly  for  encjuiry  is,  whethcr  there  was  time  sufficient  for 
"  the  rational  doing  of  the  act  in  (piestion  ?  2nd.  If  the  <les- 
"  cription  of  the  malady  be  such  that  the  person  is  insane  on 
"  particular  topics  only,  and  the  act  done,  with  ail  its  as  ocia- 
"  tions,  forms  no  insane  topic,  this  will  Vie  enough,  3rd.  In 
"  either  in<]uiry,  the  act  itself  and  the  manner  of  performing 
"  it  are  of  the  tirst  importance.  If  it  be  a  rational  act,  ratio- 
"  nally  done  without  the  guidance  or  control  of  anotlier  ;  it' 
"  there  be  no  delusion,  no  insane  irritation  or  hallucination 
'•  inducing  it  ;  if  from  the  deed,  or  the  manner,  no  indication 
"  of  frenzy  or  folly  can    be   gathered,  it  will   be  sustained. 
'.:  4th.  It  is  very  importiint  that  facts,  not  opinions,  shall  be 
"  relied  on  in  matters  of  this  sort.  The  opinions  of  calm  an<l 
"  hkillful  observers  may  be  utseful  to  guide  the  Jury  ;  but, 
'f  even   from  such  persons,  no  opinion  is  of  weiglit  indepen- 
"  dently  of  the  fact  on  which  it  rests  ;  and  to  the  évidence  of 
"-  keepers,  and  of  nurses  and  of  the  vulgar,  who,  with  a  care- 
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■'  Icssness,  or  a  préjudice,  which  overlooks  ail  tho  necesHtiry 
■'  iliscriininations,  iniHintcrprets  cvery  action  of  a  person  pro- 
"  lumnced  to  be  instuie,  tliis  observation  requires  to  \)e  very 
"  vi^'ilantly  applicd.  5th.  Some  différence  of  opinion  hasariHen 
us  to  the  stren^th  of  proof  necesaary  in  a  case  of  lucid  inter- 
val  considored   relatively  to  the  proof  of  the  insanity  to 
"  wliich  it  fornis  an  exception.  Two  great  inastera  in  jurispru- 
"  douce  hâve  expressed  opposite  opinions  on   this  question. 
"  Lord  Thurlow  seenis,  in  both  cases,  to  hâve  dcenied  it  neces- 
"  sary  to  hâve  a  proof  as  démonstrative  of  the  lucid  interval 
"  ius  of  the  insanity,  and  of  a  restored  strength  of  mind  not 
"  iiiferior  to  the  orij^inal  stato  of  intellect  of  the  person  in 
"  ((uestion.  But  Lord  Eldon  has  well    liinited  the  doctrine; 
"  since  neither  the  same  démonstration  can  be  expected  in 
"  acts  of  rational  calninuss,  as  in  the  striking  syniptoms  of 
"  insanity  ;  nor  does  the  law  require,  in  order  to  vaiidate  many 
"  acts,  the  same  perfect  tone  of  intellect  as  while  untouched 
"  by  discase  ;  but  is  satisHed  with  a  much  less  degree  of  capa- 
"  tity."  This  is  the  expression  of  common  sensé  and  reason, 
wluitever  Doctor  Workman  may  opine  as  to  the  "  depictions 
'  and  bloated  caricatures  of  insanity  made  by  writers,"  as  he 
((b.sci've.s.  Now,  Doctor  Workman,  above  mentioned,  is  the  otht-r 
witness  produced  by  Appellant,  and  it  is  curious  to  note  the  dif- 
férences and  divergences  between  his  testimony  and  that  of  Dr. 
Sutherland.  Dr.  VVorkman  testifiesasan  expert  upon  cases  of 
insanity,  but,  in  this  case  only,  upon  portions  of  the  testimony 
subniitted  to  him  for  his  opinion,  and  rests  chiefly  upon  the  very 
.strong  and  energetic  language  of  Dr.  Sutherland  ;  but  he  does 
not  agrée  with  the  latter  s  description  of  the  attack  ;  he  divers 
froin  him  as  to  the  diagnosis  of  the  case  and  the  mode  of  treat- 
niint,  and  déclares  that  he  is  not  prepared  t«  affirm  his  con- 
currence in   doctor  Sutherland's  patnoloQtcal  view  of  Sir 
(ii'orgeH  case  as  to  the  truly  injlammatory  cluirader  of  the 
illsease  on  the  i'nd,  Srd  and  4th  days  of  illness.  Now  Murray's 
chock  was  made  and  given  to  him  on  the  3rd,  and  the  other 
chocks  were  made  and  signed  on  the  morning  of  the  4th,  and 
Dr.  VVorkman,  without  being  awaro  of  tliese  having  been  so 
niudo  and  without  the  évidence  of  those  circumstances  being 
subnùtted  to  him,  refers  to  the  making  of  the  mémorandum 
as  follows  :  "  The  ternis  of  the  question  "  what  are  niy  last 
"  boquests  ?  "  taken  in  conjunction  with  Dr.  Thorburn's  détail 
"  of  the  transaction,  sugge?t  to  me  an  antécédent  fact  which  I 
"  do  not  find  stated  in  tlie  évidence  before  me,  yet,  I  consider 
"  its  existence  of  much  value  in  ascertaining  the  mental  con- 
"  (lition  of  Sir  George  at  the  time  above  referred  to.  It  appears 
"  to  me  obvions  that  Mr.  Hopkins  had  knowledge  of  a  prior 
"  considération  of  the  bequests  mentioned.  Mr.  Hopkins  was 
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"  able  to  mention  and  to  write  down,  or  to  call  out  the  names 
"  of  the  parties  and  the  several  amounts  to  be  bestowedon  them 
"  without  présent  dictation  from  Sir  George  ;  it  wouhl  then  be 
"  important  to  know  the  tirae  at  which  the  inception  of  those 
"  bequests,  or  their  préviens  discussions,  took  place.  If  their 
"  consummation,  on  the  evening  of  the  sixth  day,  was  the 
"  carrying  out  of  a  purpose  declared  by  Sir  George  before  he 
"  becume  insane,  thiis  fact  might  be  regarded  as  prima  facie 
"  évidence  of  his  présent  sanity  ;  but,  if  they  stood  connected 
"  with  an  expression  of  purpose,  or  act,  occurring  after  Sir 
"  George  became  insane,  then  it  would  appear  to  me  a  fatal 
"  morbid  affinity  existed."  And  we  hâve  seen  that  he  would 
not  affirm  the  truly  inflammatory  character  of  the  disease  on 
the  2nd,  3rd  and  4th.  Doctor  Workman,  upon  another  point  of 
Dr.  Sutherlai;d's  testimony,  also  ditfers  with  hini  even  upon 
the  partial  testimony  brought  to  his  notice  m  the  évidence 
of  tho  h'tter  witness,  whilst  the  fact  was  that  coma  did 
not  exïst  at  ail.  After  recurring  to  the  évidence  of  doctor 
Sutherland,  iliat  he  had  left  the  patient  in  a  comatose  state 
on  the  tii' ,  doctor  Workman  say  s  :  "But,  notwithstanding 
"  this  vc  ,'j  unpromising  condition,  and,  notwithstanding  the 
"  fact  that  doctor  Sutherland's  prognosis  of  death  was  next 
"  day  verified,  the  dépositions  of  doctor  DeCouagne  and 
"  doctor  Thorburn  establish  the  fact  that  the  coma  passed 
"  off,  and  that  Sir  George  became  quite  conscious,  and  so  con- 
"  tinued  the  whole  day.  Now  I  must  confess  that  were  1  to 
"  admit  theaccuracy  of  Dr.  Sutherland's  diagnosis  of  the  case, 
"  and  regard  it  as  primarily  one  of  hemorrhagic  apoplexy,  and, 
"  subsequently,  of  intense  inflammation  of  the  brain,  I  should 
"  be  unprepared  to  admit  the  statements  of  Dr.  DeCouagne 
"  and  Dr.  Thorburn  as  to  Sir  George  s  condition  on  the  sixth 
"  day  after  Dr.  Sutherland  took  leave  of  him,  in  a  state  of 
"  coma  and  apparently  in  articula  mortis.  I  hâve  not  found 
"  that  in  post  mortem  examinations  of  patients  similarly 
"  aflected,  dying  under  my  care,  évidence  of  hemorrhagic 
"  apoplexy  hus  been  afForded,  unless  in  cases  in  which  coma 
"  proved  persistent."  It  is  questionable  whether  doctor  Work- 
man, with  the  full  testimony  submitted  to  him,  would  hâve 
ranked  Sir  Georges  case  in  the  category  of  insanity.  One  thing 
he  does  believe  that  its  symtonis  and  phases  cannot  be 
accounted  for,  cxcept  by  withdrawing  the  case  from  the  rank 
in  which  doctor  Sutherland  has  placed  it.  Even  if  it  could  be 
said  that  the  normal  state  of  Sir  George  Simpson's  mind  was 
insanity,  Respondent's  évidence  proves  perfectly  lucid  inter- 
vais at  the  periods  alleged  to  be  insane,  and  the  authority  from 
Bell's  commentaries  above  cited  is  thereon  conciusive.  To  this 
add  5  Dalloz,  vo.   Dispositions  entrevifs,  Ch.  2,  Sec.  2,  art.  2, 
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p.  37  :  "  Les  maladies  du  corps  qui  tourmentent  presque  tous 
"  les  hommes  à  leurs  derniers  moments  ne  sont  une  cause  de 
•'  nullité  de  testament  que  quand  elles  occasionnent  du  trouble 
"  dans  les  fonctions  de  l'intelligence.  La  peine  d'une  maladie 
"  aigtie  accompagnée  de  délire  et  de  transport  serait  insuffi- 
"  santé,  si  l'on  ne  justifie  pas  que  le  testament  a  été  fait  hors 
"  des  instants  d'intermittence  que  peut  admettre  une  pareille 
"  affection."  Sec.  5  :  "  L'individu  non  interdit  étant  toujours  pré- 
"  sumé  sain  d'esprit,  la  charge  de  prouver  la  démence  retombe 
'  sur  ceux  qui  allèguent  des  faits  de  cette  nature.  Les  légataires 
"  ne  seront  pas  désarmés  en  présence  d'une  enquête  qui  prou- 
"  verait  des  accès  de  démence  plus  ou  moins  fréquents  ;  ils 
"  pourraient  opposer  que  le  tout  a  été  passé  dans  un  intervalle 
"  lucide,  etc."  See  Furgole,  des  testaments,  ch.  4,  sec.  2,  no.  208. 
Ricard,  1  part.  ch.  3,  sec.  3  et  155.  "  Mais  c'est  à  eux,  ceux  qui 
"  allèguent  la  démence,  à  faire  la  preuve  etc."  And  1  Ricard, 
p.  35  :  "  Et  même  d'avantage  les  lois  ont  voulu  que,  si  la  dé- 
"  meuce  n'est  pas  continue,  les  testaments  et  autres  actes  qui 
'•  ire   trouvent  faits    pendant   les   bons   intervalles,   sex'aient 
"  exécutés."  It  is  scarcely  necessary  to  test  the  sanity  of  the 
(leceased  by  the  reasonableness  of  the  bequests.   Sir  George's 
fortune  would  surely  permit,  vvithout  cavil,  of  bequest  in  the 
whole  amounting  to  about  £4500,  distributed  amongst  such 
legatees  as  those  named  by  him.   It  mAy  properly  he  added, 
that  the  testimony  of  Dr.  Workman,  built  upon  the  .energetic 
language  of  Dr.  Sutherland,  appears  to  be  influenced  by  a 
tVoling  common  to  médical  men  having  charge  of  that  parti- 
cular  class  of  disease,  of  constantly  considering  insanity  as 
absolute  and  permanent.  Little  expérience  of  human  life  teaches 
that  human  reason  is  subjected  to  numerous  permanent  or 
accidentai  altérations.  Between  a  momentary  trouble  of  mind 
or  the  state  of  torpor  of  intelligence  and  the  complète  loss  of 
reason,  there  is  a  multitude  of  degrees  and  shades,  which  must 
be  appreciated,  and  the  influence  of  physical  and  moral  causes 
must  be  determined   which   may  prevent  a  man  from  being 
truly  of  sane  mind.  Doctor  Workman  and  Dr.  Sutherland,  Vjoth 
tVoni  différent  grounds,  adopt  absolute  and  permanent  insanity, 
wmel  fm'iosiis  semper  prœsuwitur  furiosus,  but  that  is  not 
the  principle  of  law,  "  mais  c'était  plus  qu'une  fausse  doctrine, 
'■  c'était  une  sorte  de  cruauté,  et  la  doctrine  de  Mantico  est 
"  bien   plus  juste   et   plus  humaine,  loi-squ'il  dit  :    qid  fuit 
"  fariosus  aliquo  teniporis  nioviento,  von  ideo  prtusumitur 
"  in  posterum  ftiisae  furiosus,  liv.  2,  Prt.  5,  no  7."    The  evi- 
ilence  of  this  expert  in  insanity,  doctor  Workman,  cannot  be 
held  to  influence  this  case  in  support  of  the  plea,  the  more  so 
îis  lus  évidence  is  met  and  contradicted  in  essentials  by  the 
médical  testimony oftwoexperienced  professional  men  adduced 
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în  his  rebuttal.  The  plea  of  insanity  has  not  been  proved.and 
hence,  therefore,  the  parting  gifts  or  the  dispositions  and  be- 
quests  of  Sir  George  Simpson  must  be  considered  made  whilst 
he  was  conscious  and  rational,  and  whilst  his  memory  and 
understanding  existed.    Moreover,  Demolombe,  p.  367,  lays  it 
down,  "  lorsqu'il  y  a  doute  sur  le  point  de  savoir  si  le  dispo- 
."  sant  était  ou  n'était  pas  sain  d'esprit,  le  caractère  de  la  dis- 
"  position  est  à  prendre  en  sérieuse  considération  :  car  on  doit 
"  être  plus  porté  à  croire  que  le  disposant  était  sain  d'esprit 
"  lorsque  la  disposition  est  telle  <ju'un  honmie  judicieux  et 
"  équitable  l'aurait  faite  et  surtout  aurait  dû  la  faire."    There 
is  a  fallacy  in  the  Defendant's  case  :  it  does  not  reallj''  présent 
a  contestation  as  to  acts  done  during  intervais  of  sanity  by  a 
normally  insane  object,  but  the  absolu  te  converse,  as  to  acts 
done  by  a  sane  subject,  presumed  by  law  to  be  such,  and 
proved  so  by  évidence,  suffering,  however,  from  acute  malady, 
accompanied  by   intervais  of  delirium.    It  is  proved   most 
clearly  that  the  bequest  complained  of  was  not  made  nor 
rscognised  during  thèse  latter  intervais  but  at  times  of  usual 
.onsciousness.    [Jnder  ail  thèse  circumstances,  considering  the 
facts  adduced  in   évidence  under  a  judicial,  not  a  merely 
médical  point  of  view,  the  plea  of  insanity  has  not  been 
established,  but  on  the  contrary  disproved,  and  the  disposition 
in  contest  made  by  Sir  George  Simpson  cannot  be  impugned. 
Meredith,  J.  :  I  think  that  the  chèque  sueà  on,  considering 
the  circumstances  under  which  it  was  made  and  approved  of, 
may  be  regarded  as  a  donation,  à  cause  de  mort,  or  testa - 
mentary  bequest,  and,  therefore,  that  the  main  question  which 
we  hâve  to  détermine  is  this  :  Was  the  late  Sir  George  Simp- 
son of  Sound  and  disposing  raind  on  the  4th  September  when 
he  made,  and,  on  the  6th  of  the  same  month,  when  he  ack- 
nowledged  and  approved  of  the  making  of  the  chèques,  the 
payment  of  one  of  which  is  sought  to  be  enforced  by  the  ac- 
tion now  before  us  ?  If  the  action  ot  the  Respondent  had 
rested  exclusively  upon  what  took  place,  when  the  clieques 
were  made,  I  am  not  prepared  to  say  that  it  could  hâve  been 
maintained  ;  because  it  is  certain  that  throughout  the  4th  of 
September,  Sir  George  Simpson  was  subject,  at  intervais,  to 
tits,  which,  for  the  time  they  lasted,  deprived  him  of  the  use 
of  his  reason.    Besides  this,  there  were  only  two  witnesses 
présent  at  the  making  of  the  chèques,  namely,  Mr.  Hopkins, 
the  secretary  of  Sir  George,  and  James  Murray,  his  servant  ; 
and,  however  deserving  of  crédit  thèse  witnesses  may  be,  wo 
cannot  but  remember  that  they  are  deeply  interested  in  tlic 
matter  in  controversy.    But,  when  we  turn  our  attention  to 
the  evcnts  of  the  6th  of  September,  that  being  the  day  iip-ii 
which  it  is  said  Sir  George  conHrined  the  making  of  tlic 


DE   LA   PROVINCE   DE  QUÉBEC. 


87 


chèques,  we  find  a  body  ot'  évidence  in  favour  of  the  preten- 
sions  of  the  Respondent  to  which  it  is  difficult  to  refuse 
crédit.    In  considering  the  évidence  thus  adduced,  it  is  proper 
to  bear  in  mind  that  there  is  no  reason  to  suppose,  and,  indeed, 
it  has  not  been  suggested,  that  any  atteinpt  was  made  bj' 
those  near  Sir  George  Simpson  to  prevent  his  relatives  or 
i'riends  from  having  access  to  him  during  his  sickness.    On 
the  contrary,   Mr.   Hopkins,  upon  the  day  of  Sir  George's 
attack,  telegraphed  to  his  son-in-law,  Mr.  Cameron,  Caslner 
of  the  Bank  of  Toronto,  in  thèse  words  :  "  Sir  George  has 
"  had  a  fit  of  apoplexy,  his  médical  advisers  think  his  case 
'  serious."  In  the  aftei'noon  of  the  same  day,  by  the  advice  of 
Dr.  Sutherland,  Mr.  Hopkins  again  telegraphed  to  Mr.  Came- 
ron, saying  :  "  Sir  George  is  better,  do  not  corne  down  until 
"  you  hear  further."    But,  on  the  afternoon  of  the  3rd,  at  the 
suggestion  of  the  médical  men,  Mr.  Hopkins  sent  a  third  mes- 
sage by  telegraph,  saying  :   "  You  had  better  corne  down  with 
"  Sir  George's  daughters,   without  delay,  an   unfavouraV)le 
"  change  has  taken  place."    Mr.  and  Mrs.  Cameron  and  the 
two  Misses  Simpson  arrived  on  the  morning  of  the  4th.    On 
that  or  the  following  day,  Mr.  Cameron  telegraphed  for  Dr. 
Thorburn  of  Toronto,  whose  wife  was  a  grand -daughter  of 
Sir  George  Simpson  :  and,  on  the  morning  of  the  6th,  at  nine 
o'clock,  Dr.  Thorburn  arrived  at  Sir  George  Simpson 's  house. 
I  now  corne  to  the  considération  of  the  évidence  bearing  on 
the  facts  alleged  to  hâve  taken  place  on  the  6th  of  September , 
and  I  advert  to  it  particularly,  because  it  is  mainly  upon  those 
facts  that  I  base  my  judgment.    On  the  morning  of  that  day, 
Sir  George  Simpson  was  visited  for  the  last  time  by  Dr. 
Sutherland.  The  évidence  of  the  witness  last  named,  not  only 
from  his  high  professional  standing,  but  aiso  from  the  fact  of 
his  having  been  the  consulting  physician  on  the  occasion  in 
question,  must  necessarily  hâve  great  weight  in  this  cause. 
Dr.  Sutherland  says  :   "  On  the  sixth,  I  visited  Sir  George  for 
"  the  last  time,  and  found  him  in  a  state  of  coma.    He  had 
"  had  during  the  night  involuntary  évacuations,  as  evidenced 
"  by  what  I  saw  in  the  bed  ;  he  was  evidently  sinking  fast, 
"  and  that  opinion  I  expressed  unhesitatingly  to  those  in  the 
■'  room,  even  though  one  gentleman  strongly  expressed  his 
"  opinion  to  the  contrary,  and  this  opinion  of  the  rapidly  ap- 
"  proaching  decease  I  reported  next  morning  to  his  own  phy- 
"  sician,  Dr.  Campbell,  who  had  just  arrived  from  Cacouna, 
"  informing  Doctor  C.  thrtt  hc  need  not  be  in  a  liurry  to  go 
"  out  to  Lachine,  inasmuch  as  Sir  George  would  be  either  m 
"  art'indo  mortiA,  or  absolutely  dead  before  he  could  reach 
"  Lachine."    And,  in  his  cross-examination,  the  same  witness 
says  ;    "  On  the  morning  of  the  sixth,  I  had  no  conversation 
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"  whatever  with  Sir  George,  for  he  was  in  a  state  of  coma, 
"  which  is  that  of  utter  stupor."  Sir  George,  according  to  the 
évidence  of  the  other  witnesses,  cannot  hâve  remained  long 
in  the  state  described  by  Dr.  Sutherlaud.  For,  about  an  hour 
or  an  hour  and  a  half  after  he  left,  Dr.  Thorburn  of  Toronto, 
who  had  been  telegraphed  for  as  already  mentioned,  arrived. 
This  witness,  who,  it  is  to  be  reeollected,  was  married  to  Sir 
George's  grand-daughter,  describes  his  réception  by  Sir  Geor- 
ge as  follows  :  When  I  arrived,  on  the  morning  of  jhe  sixth, 
ne  said  :  "  My  dear  boy,  I  am  glad  to  see  you,  when  did  you 
"  come  down  ?  "  and  then  enquired  after  niy  wife  and  children, 
and  made  the  remark,  "  You  find  me  very  low."  During  the 
day,  I  was  in  attendance  upon  him,  and  along  with  Dr.  De- 
Couagne  administered  remédies  to  him  ;  he  always  required 
to  know  why  and  wherefore  medicines  weregiven  him.before 
taking  them  ;.  his  sensé  of  hearing  was  very  acute,  and  if  any 
one  came  into  the  room,  he  would  ask  who  came,  and  if -any 
remarks  were  made,  he  would  enquire  what  they  were,  and 
repeat  the  question  until  answered.  M.  Cameron,  M.  McKen- 
zie  and  M.  Hopkins  give  the  substance  of,  or  refer  to  con- 
versations in  which  Sir  George  Simpson  took  part  that  day, 
and  the  testimony  of  Mrs.  Cameron,  as  to  the  matter  in  which 
the  making  of  the  chèques  was  ratified  by  Sir  George  Simp- 
son, is  as  follows  :  "  On  the  evening  of  "  Wednesday,  he 
"  becarne  quite  calm,  and  passed  a  quiet  night  ;  he  seemed  to 
"  know  us  quite  well,  but  did  not  speak  much  ;  we  did  not 
"  try  to  induce  him  to  speak,  prefering  that  he  should  rest, 
"  but  when  he  did  speak,  it  was  sensibly.  On  Thursday 
"  morning,  he  was  quite  clear  and  remained  so,  sleeping  a 
"  good  deal  during  the  day  ;  I  was  in  his  room  nearly  ail 
"  day  and  ail  ivening.  Between  eight  and  ten  o'clock,  my 
"  two  sisters,  myself ,  Mr.  Cameron  and  James  Murray  were 
"  in  the  room  with  Drs.  Thorburn  and  DeCouagne,  when  my 
"  father  asked  for  M.  Hopkins  who  had  just  come  into  the 
"  house  from  his  own  ;  he  seemed  to  be  impatient  for  him  to 
"  come,  and  repeatedly  asked  for  him.  M.  Hopkins  came  soon, 
"  and  asked  him  what  he  wanted  him  for  ;  he  told  M.  Hop- 
"  kins  to  get  pen,  ink  and  paper,  and  write  down  his  last 
"  bequests.  I  think  M.  Hopkins  brought  the  pen  and  ink  into 
"  the  room  with  him,  having  gone  out  for  the  purpose  of  get- 
"  ting  them.  M.  Hopkins  asked  him  if  he  mcant  the  chèques 
"  he  had  signed  a  few  days  before,  to  which  he  answered, 
"  "  Yes.  "  M.  Hopkins  wrote  down  a  mémorandum  of  the 
"  names  and  sums  of  money  ;  M  Hopkins  then  read  out  the 
"  first  name  and  sum  of  money,  and  asked  him  if  it  was  cor- 
"  rect,  he  replied  :  "  Yes,  go  on.  "  M.  Hopkins  then  read  out 
"  each  name  and  sum,  and  asked  particularly  after  each  if  it 
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"  was  correct,  to  which  he  always  answered  much  in  the  same 

•  way,  "  Yes,  "  or  "  Certainly,  "  generally  adtling,  "  go  on.  " 
"  I  ara  not  certain  whether  M.  Hopkins  rtjad  out  each  name 

•  as  he  wrote  it  down  or  wrote  thein  ail  down,  and  then  went 
'  over  each  separately,  but  each  nanie  was  read  to  niy  father 
"  separately  with  a  question  as  to  its  correctness,  and  he  ex- 
"  pressed  his  approi  al  of  each.  When  they  were  ail  written 
"  down  and  read  over,  M.  Hbpkins  asked  him  if  it  was  his 
"  wish  that  those  amounts  should  be  paid  to  the  persons 
"  named,  and  he  replied  ,  distinctly  that  it  was.  I  remember 
"  that  he  enquired  what  the  whole  came  to,  and  M.  Hopkins 
"  told  him,  when  he  said  "  ail  right,  "  or  "  exactly,  "  or  some 
"  wc^ds  to  that  eflf'ect,  and  seemed  quite  satislied  ;  his  mind 
"  88  jmed  more  at  ease  when  this  was  over.  I  afterwards 
"  signed  the  mémorandum  which  M.  Hopkins  had  made,  and 
"  read  to  him,  I  think  immediately  after  my  father's  death. 
"  When  this  mémorandum  was  made,  my  tathe/  was  quite 
"  sensible  and  able  to  do  any  business  ot  the  sort.  "  The  same 
facts  are  testified  to  by  M.  Hopkins,  Sir  George 's  secretary,  as 
follows  :  "  On  the  moruing  of  the  «ixth,  the  paroxysms  had 
"  ceased,  but  his  strength  had  evidently  been  much  reduced, 
"  but  his  mind  was  quite  clear,  so  that  he  was  enabled  to  con- 
"  verse  in  a  collected  mann»T  with  those  about  him.  On  the 
"  evening  of  that  day,  between  seven  and  eight  o'clock,  on 
"  returning  from  my  own  house,  where  I  had  been  for  a  couple 
"  of  hours,  I  was  told  Sir  George  wished  to  see  me,  in  or<ler 
"  to  dispose  of  a  matter  of  business  which  he  had  on  his  mind. 
"  I  found  in  his  bedroom  asscnibled,  M.  and  Mrs.  McKenzie, 
"  M.  and  Mrs.  Cameron,  the  two  Misses  Simpson,  Dr.  Thor- 
"  burn,  Dr.  DeCouagne,  the  Rev.  M.  Simpson,  and  James  Mur- 
"  ray.  As  I  entered  the  room.  Sir  George  said  :  "  Has  Hopkins 
"  come  ?"  I  went  to  his  side  and  said  :  Hère  I  am, ojr George 
"  hâve  you  anything  particular  to  say  to  me  ?  he  replied  : 
"  "  Yes,  I  wish  you  to  take  a  mémorandum  of  my  last  be- 
"  quests.  "  As  I  did  not  exactly  understand  him,  he  said  in 
"  explanation  :  "  Get  pen,  ink  and  paper,  quickly,  and  make  a 
"  mémorandum  of  my  wishes,  as  I  hâve  no  time  to  lose.  "  Ha- 
"  ving  provided  myself  with  writing  materials,  I  sat  down  on 
"  the  bedside,  and  stated  I  was  ready.  Sir  George  then  said  to 
"  me  :  "  Now  put  down  what  I  hâve  been  doing — the  bequests 
"  I  hâve  made  ;  "  I  said,  "  Do  you  refer  to  the  chèques  you 
"  (Irew  the  other  day  ?  "  he  replied,  "  Certainly,  now  put  them 
"  down,  what  are  they  ?"  Seeing  présent  several  persons  who 
"  were  interested,  I  fait  a  delicacy  about  proceeding,  and  mo- 
"  tioned  to  M.  Simpson  to  leave  the  room,  when  he  and  M. 
"  and  Mrs.  McKenzie  left  the  roon)  ;  the  two  doctors  were 
"  going  backwards  and  forwards  between  the  bed-room  and 
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dressing-room,  the  dcM)r  between  the  two  being  wide  open. 
The  delay  seemed  to  lu.-iku  Sir  George  impatient,  and  ho 
aaid  :  "  Go  on,  go  on,  why  do  yoii  keep  me  so  long  ?  "  I  there 
npon  Iliade  a  list  of  the  six  chèques,  and  aaid  :  "  Hère  is  n 
mémorandum  ot  tlie  che(jues,  shall  1  read  thein  over  to 
you  ?  "  On  his  replying  in  the  affirmative,  I  commenced  as 
foUows  :  "  Angus  Cameron,  live  thousand  dollars,  is  it  your 
wish  that  that  sum  should  be  paid  him  ?  "  Sir  George  replied, 
"  Yes,  certainly,  go  on,  why  do  you  tease  me  by  delay  ?  " 
Either  M.  Cameron  or  Miss  Margaret  Simpson,  or  both,  who 
were  sitting  close  to  their  father's  head,  repeated  my  ques- 
tion, to  whieh  he  again  replied,  "  Yes,  what  next  ?"  I  went 
ou  reading,  "  Hector  McKenzie,  five  thousand  dollars,  do 
you  wish  him  to  receive  that  sum?"  Sir  George  replied  : 
"  Yes,  what  next  ?  "  Somedy  repeated  my  question,  when 
lie  said  :  "  Certainly,  go  on.  "  In  this  way,  I  read  out  the 
other  names  and  amounts  as  follows  :  "  E.  M.  Hopkins,  five 
thousand  dollars;  the  Rev.  J.  Flanagan,  one  thousand  dol- 
lars ;  the  Rev.  William  Simpson,  ono  thousand  dollai-s  : 
James  Murray,  tvvelve  h'undred  dollars  "  ;  after  reading  each 
be(]uest,  I  formally  asked  Sir  George,  if  that  was  his  wish, 
and  if  he  vvished  the  parties  to  receive  the  sums  which  fol- 
lowed  their  names  ;  my  (juestions  wei'e  repeated  by  others 
around  the  bed,  and  on  every  occasion  Sir  George  replied, 
"  Yes,"  or  "  Certainly,  go  on,  what  next  ?  "  After  having 
gone  over  the  list,  seriatim,  I  said,  "  Sir  George,  am  I  to  un- 
derstand  that  thèse  are  your  last  wishes,  and  that  it  is  your 
désire  I  should  make  thèse  payments  ?  "  He  asked  me  the 
amount  of  the  whole  :  I  replied,  eighteen  thousand  two 
hundred  dollars,  when  he  said,  distinctly,  "  Yes,  certainly  ;  ' 
M.  Cameron  and  his  daughters  asked  him  if  I  had  properly 
understood  him,  and  had  done  ail  he  wished,  to  which  ho 
invariably  replieil,  "  Yes.  "  From  that  time  (about  nine  in 
the  evening  of  the  sixth)  his  mind  appeared  more  at  ease, 
and  though  I  remained  with  him  till  he  died,  about  eleven 
o'clock  next  day,  he  never  once  adverted  to  any  matter  of 
business.  The  mémorandum  I  prepared  on  that  occasion, 
I  signed  on  the  spot,  and  also  got  it  signed  by  Mr.  and  Mrs. 
Cameron,  James  Murray,  and  Miss  Margaret  Simpson,  as 
soon  as  I  had  an  opportunity  of  so  doing.  Dr.  Thorburn  addetl, 
on  the  back,  his  certificate  of  Sir  Georges  state  of  mind, 
within  an  hoar  after  Sir  George 's  death.  On  the  evening  of 
the  sixth,  before  the  raaking  of  the  mémorandum  I  hâve 
describpd,  I  had  asked  Dr.  DeCouagne  for  a  spécial  report 
on  Sir  George 's  condition,  my  principal  object  in  so  doing 
being  to  put  myself  in  a  position  to  report  to  the  Company 
in  London,  by  next  day's  (Friday's)  mail.  In  the  mémo- 
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"  riindum,  I  hâve  said  the  cliequos  were  flrawn  on  the  tîfth  of 
"  Septeniber  :  this  waa  an  error,  attributable  to  the  confusion 
'  lunl  excitenient  of  the  moment  ;  the  chèques  referred  to  were 
'•  (h-awn,  Murray's  on  the  third,  and  the  others  on  the  fourth, 
'  fis  I  hâve  statcd  before.  I  had  b<îen  so  lon|jf  acquainted  with 
"  Sir  George  Simpson,  that  no  pei-son  could  be  more  famiiiar 
"  with  his  manner  and  his  mode  of  thought  than  I,  and  I  could 
"  judge,  as  well  as  any  ono,  physician  or  friend  if  his  mind 
"  waft  collected  and  in  his  usual  state.  Upon  both  the  fourth 
"  and  the  sixth,  on  the  occasions  I  bave  desciùbed,  namely, 
"  the  signing  of  the  checiues  and  the  dictating  of  the  menio- 
"  nindum,  I  liave  not  the  least  doubt,  and  can  say  positively, 
"  that  his  mind  vvas  cahn  and  sound,  and  that  be  was  in  full 
"  possession  of  lus  mental  faculties."  The  testimony  of  tho 
Rev.  Mr.  Simpson,  who  upon  the  occHjsion  in  question,  was 
présent  in  the  discharge  of  his  duty  as  a  clergyman,  is  a 
follows  :  "  The  next  time  I  saw  him  was  on  the  evening 
"  of  the  sixth,  when  I  was  again  sent  for  to  conie  the 
"  house,  as  he  wished  to  see  me.  When  I  came  to  his  bed-room 
"  I  found  Mr.  and  Mrs.  Cameron  and  two  Misses  Simpson 
"  and  Dr.  Thorbum  in  the  r<x)m  ;  the  servant  Murray  waa 
"  going  about  the  l'oom  doing  différent  things.  When  I  went 
"  in  I  enquircd  how  he  felt  :  I  observed  that  he  looked  much 
"  weaker;  he  told  me  tliat  he  was  weaker.  I  tben  prayed,and, 
"  afterwards,  Sir  George  called  for  Mr.  Hopkins,  who  came  in 
"  and  went  up  to  the  bed  to  speak  to  him.  Mr.  Hopkins  a.sked 
"  him  what  he  wanted  with  him,  when  Sir  George  replied 
"  that  he  wanted  him  to  take  a  mémorandum  of  the  bequests 
•'  he  had  made  ;  he  seemed  very  earnest  that  no  time  should 
■'  be  lost,  and  Mr.  Hopkins  said  to  me  it  might  be  as  well  if  I 
'■  would  leave  the  room  as  there  might  be  some  private  affairs 
"  to  be  gone  into  ;  and  I  accordingly  went  into  the  dressing- 
"  room,  opening  off  the  bed-room  :  Dr.  DeCouagne  was  in  the 
"  room  when  I  went  in,  and  Dr.  Thorbum  afterwards  came 
"  in  :  Murray  remained  in  the  bed  room  ail  the  time.  From 
"  what  Mr.  Hopkins  had  said,  I  did  not  like  to  listen,  and 
"  therefore  did  not  hear  what  was  going  on  in  Sir  George's 
"  room.  I  did  not  return  to  the  bed-room.  I  hâve  not  the  least 
"  Ijositation  in  saying  that,  on  that  occasion,  Sir  George's 
"  mind  was  as  cahn  and  clear  as  it  could  be,  though  he  was  very 
"  woak."  The  évidence  of  Mr.  Cameron,  Mr.  McKenzie,  and  of 
the  servant  man,  Murray,  agrées  with  that  of  Mr.  Hopkins, 
iMrs.  Cameron  and  the  Rev.  Mr.  Simpson,  as  to  the  confirnm- 
tion  of  ihe  chèques.  Thèse  witnesses,  although  not  in  law  in- 
coinpet'.rc  are  deeply  interested  in  the  question,  respecting 
whiehthey  ha^'e  given  their  testimony,  and,  therefore,  how- 
cNer  respectable  they  may  be,  their  évidence  must  be  read 
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with  great  caution.  But,  at  the  same  time,  it  muât  be  borno 
in  tnind  as  a  point  ot' very  great  importance,  that  the  évidence 
of  the   interested  witnesHes  is  quite  in  harmony  with  that  of 
Dr.  Thorburn  and  of  Dr.  DeCouagne,  who  are  perfectiy  dis- 
interested.  The  évidence  of  Dr.  Thorburn  has  been  aiready 
adverte<i  to,  and   Dr.   DeCoua}»ne,  who  attentJed  Sir  George 
Simpson  during  the  whole  of  his  last  sickness,  say.s  :  "  On  the 
"  sixth,  before  Teaving  the  room   when  his  f ami ly  came  in,  I 
"  had  been  examining  him  particularly,  and  found  him   per- 
"  fectly  rational  ;  he  conversed  with  soine  ease.  The  reason  I 
"  examined  him  was,  1  had  just  been  to  supper,  and  Mr.  Hop- 
"  kins,  on  return  from  my  own  house,  asked  me  to  go  in  to 
"  see  Sir  (Jeorge, and  report  very  particularly  to  him  (Mr.  Hop- 
"  kins)  in  what  state  I  found  him,  that  was  about  two  minutes 
"  before  I  made  the  exainination,  which  took  about  five  mi- 
"  mîtes,  and  I  then  immediately  left  the  room  as  before  stated." 
Hère,  it  may  not  be  out  of  place  to  remark  that  the  witnesses 
by  whom  Sir  George  was  surrounded  during  his  dying  hours 
were  not  in  any  respect  intruders  ;  on  the  contrary,  they  may 
be  said  to  hâve  been  persons  of  his  own  choice,  each  of  whom 
was  bound  to  be  présent  on  that  soleuni  occasion  by  the  ties, 
either  of  nature,  friendship,  or  of  duty.   They  were  his  three 
daughters,  his  son-in-law  and   the   husband   of  hi-î  grand- 
daughter,  his  friend  who  had  lived  with  him  for  the  two  years 
preceding  his  death,  a  gentleman  who  had  been  his  private 
secretary  fore  more  than  twenty  years,  his  servant  who  had 
lived  with  him  for  six  years,  and,  in  fine,  one  of  the  phy- 
sieians  and   the  clergyman   who  had   attended  him   during 
his  last  sickness.   And,  unless  we  can  believe  that  ail  thèse 
persons  were  either  deceived  them.selves  or  hâve  attempted 
to  deceive  us  as  to  the  state  of  Sir  George's  mental  faculties 
on  the  occasion  of  which  they  speak,  we  must  regard  him  as 
having  been  then  of  sound  and  disposing  mind.  I  therefore 
think  the  Respondent  must  be  deemed  to  bave  made  out  his 
case,  unless  indeed  the  médical  évidence  be  sufficient  to  prove 
that  it  was  impossible  that  Sir  George  could  then  bave  been 
of  sound  and  disposing  mind.  Such  it  appears  is  the  opinion 
entertained  by  Dr.  Sutherland,  the  consulting  physician  who 
attended  Sir  George  during  his  last  sickness.  And  the  opinion 
of  this  witness  is  fully  borne  out  by  the  évidence  of  Dr.  Work- 
man,  superintendent  of  the  lunatic  asylum  at  Toronto,  who 
occupies  a  very  high  position  in  that  branch  of  the  médical 
profession  to  which  he  has  specially  devoted  his  attention.  I 
do  not  propose  to  refer  to  the  symptoms  of  insanity  or  to 
the  hallucinations  spoken  of  b}'  Dr.   Sutherland,  because  it  is 
admitted  that  Sir  George  Simpson,  at  différent  times,  during 
his  last  sickness,  was  conjpletely  délirions.  But  the  question 
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is  Ilot  as  to  whether  the  inind  of  Sir  George  warulered  at  any 
fiinc  (luring  hiH  laat  sickness,  but  as  U)  what  his  mental  condi- 
tion was  vvnen  he  niade  and  afterwards  ratiiied  the  chèques  in 
(|iiestion.  I  therefore  content  inyself  withgivingthe  opinion  of 
Dr.  Sutherland  as  to  the  point  under  connideration,  which  is  oh 
follows  :  "  In  niy  opinion,  there  could  hâve  been  no  state  of  per- 
'  foct  hicidity  in  Sir  Georges  case,  froin  the  time  the  inflamnia- 
'  tion  of  the  brain  inanifested  itsèlf  until  the  time  of  his  death  ;  " 
luul  in  answer  to  tlie  question  :  "  If  you  had  remained  constan- 
"  tly  with  Sir  George,  and  found  him,  after  your  second  visit, 
'■  speaking  rationally,  and,  also,  on  the  second  day  and  third 
"  (liiy  indicating  after  ten  o'clock  in  the  morning  unmistakeable 
"  signs  of  intellect,  would  you  hâve  believed  him  notwith- 
"  standing  unsound  of  mind  and  not  enjoying  at  thèse  n>o- 
"  uients  the  use  of  his  faculties  ?  "  Dr.  Sutherland  says  :  "  Most 
"  assuredly  I  would  hâve  conceived  him  of  unsound  mind 
"  throughout  those  two  days  and  the  whole  period  of  his 
"  (lisease  :  I  hâve  already  stated  that  the  glimpses  of  seeming 
"  nsason  were  fitful,  transient,  and,  if  relied  on,  fallacious,  and 
"  artbrding  no  testimony  in  the  slightest  degree  approaching 
"  to  sanity."  The  opinion  of  Dr.  Workinan  is  given  in  the  fol- 
lowing  emphatic  ternis  :  "  The  évidence  of  Sir  George's  iusa- 
"  nity,  from  the  first  day  up  to  the  morning  of  the  6th  day,  is 
"  to  my  mind  entirely  convincing,  nor  could  any  amount  of  tes- 
"  tiinony  showing  that  at  intervais  Sir  George  was  free  from 
"  delusion  or  hallucinations  satisfy  me  that  his  insanity  was 
"  absent  on  such  occasions."  And,  in  another  part  of  his  déposi- 
tion, the  witness  says  :  "  Dr.  Sutherland's  theory  of  Sir 
"  George's  mental  condition,  in  so  far  as  it  présents  the  case 
"  as  one  of  incurable  insanity,  and,  from  its  connection  with 
"  fatal  disease  of  the  brain,  incapable  of  reliable  lucid  inter- 
"  mission,  coïncides  exactly  with  my  own  viewsof  Sir  George's 
"  state  of  mind  throughout  his  last  illness."  It  is  necessary, 
liowever,  to  observe  that,  although  Dr.  Sutherland  and  Dr. 
VVorkman  agrée  as  to  the  impossibility  of  there  having 
been  any  lucid  interval  in  Sir  George's  case,  yet,  that  as 
to  some  points  they  seeni  to  diflfer.  For  instance,  Dr.  Suther- 
land says  :  Anstver  :  "  In  Sir  George's  case,  the  mental  phe- 
'  nomena  may  be  divided  into  two  phases  :  the  one  directly 
"  caused  by  the  lacération  of  the  substance  of  the  brain, 
'  occurring  at  the  timç  of  the  attack  ;  the  second  period  or 
"  phase  occurring  as  the  conséquence  of  the  inflammation 
"  caused  by  that  lacération.  In  the  first  of  thèse  states  or 
"  phases  the  absence  of  consciousness  is  absolute  and  total  : 
"  in  the  second,  the  eflfect  on  the  mind  is  graduai  and  progres- 
"  sive,  and  proportional  to  the  changes  going  un  in  the  brain 
itself  ;  such  change  involving  softening,  the  possible  forma- 
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"  tion  of  puH  and  scnms  effusion,  iiccordin);;  t«)  tlie  dumtion  «»f 
'  thu  diseaHc."  A»  tu  tliiu  point  Dr.  Wurkinan  has  said  :  "  1  do 
"  not  believo  tlie  hallucinations  reHulted  fron»  laceraHon  of 
"  tho  brain  ;  for  tliis  is  a  inorbid  lésion  winch  I  hâve  very 
"  Heldom  realized  in  post  vun'tcm  cxaniinations  of  the  brainsot' 
"  persons  who  ha<l  been  aflectod  similarly  to  Sir  (îeorgc 
"  Simpson,  and,  in  tho.se  cases  in  which  I  hâve  realized  it,  the 
syinptoms  wero  différent  froni  those  of  Sir  Oeor^e's  case. 
"  Inileed  it  is  niy  opinion  that  lacération  of  the  brain  with 
"  conse(|uent  necessary  effusion  of  the  blood  m ouhl  hâve  pre- 
"  cluded  the  possibility  of  hallucination  or  any  other  forni  of 
"  n)ental  activity.  Such  at  least  lias  been  my  own  observation." 
In  another  part  of  his  déposition,  Dr.  Worknuin  observes:  "  I 
"  ani  not  prepared  to  affinn  iny  concurrence  in  the  pathologi- 
"  cal  view  of  Sir  Oeorg'es  case  expressod  by  Dr  Sutherland 
'•  and  Dr.  DeCouagne  as  to  the  truly  inflamnmtory  character 
"  of  the  disease  of  tfie  brain,  on  the  second,  third,  and  fourth 
"  days  of  illness  ;  and  yet  I  hâve  no  other  désignation  to  offer 
"  unless  1  should  call  it  a  quasi  or  paeudo  inflammation  just 
•'  as  I  should,  I  think,  hâve  termed  both  Sir  George's  attacks 
"  of  apoplexy,  paeuclo  or  quant  apoplexy."  Dr.  Workman  also 
says  :  "  I  believe  that  only  by  withdrawing  Sir  George 's  case 
"  from  the  rank  in  which  Dr.  Sutherland  has  placed  it,  and 
"  installing  it  in  the  category  of  insanity,  can  ail  its  symptoins 
"  and  phases  be  accounted  for."  And  when  we  turn  to  tho 
évidence  of  Dr.  Macdonnell,  a  physiciao  also  enjoying  a  very 
high  and  widely  extended  réputation,  we  tind  tliat  lie  give.s 
his  opinion  of  the  ca.^e  as  follows  :  "  I  consider  that  Sir  George 
"  Simpson  died  from  anœtnia  or  bloodless  condition  of  the 
"  brain,  causing  a  commencing  softening  of  the  lirain  which 
"  would  hâve  ended  in  the  formation  of  abscess  or  purulent 
"  infiltration  of  the  brain  ;  I  do  not  think  that  there  wasacute 
"  inflamination  of  the  brain  on  the  third,  fourth  or  fifth  days 
"  of  September  ;  I  do  not  consider  that  lie  died  from  inflam- 
•'  mation  of  the  brain,  but  that  he  died  rather  from  exhaustion 
"  of  the  nervous  system  caused  by  the  awemic  or  bloodless 
"  con<Ution  of  the  brain  ;  the  delirium,  as  described  by  the 
"  attending  physicians,  is  consistent  witli  the  physical  condi- 
"  tion  of  Sir  George  that  I  hâve  described."  And  in  another 
part  of  his  évidence  he  gives  his  opinion  as  to  the  point  now 
particularly  under  considération  in  answer  to  the  foUowing 
question  :  "  In  view,  then,  of  the  focts  stated  in  the  deposi- 
"  tions  of  the  médical  men  before  referred  to,  do  you  believe 
"  it  possible  that,  on  the  occasions  when  Drs.  Thorburn  aiid 
"  DeCouagne  state  that  Sir  George  Simpson  enjoyed  intervais 
"  of  perfect  lucidity,  he  should  not  hâve  been  in  full  posscs- 
"  siou  of  his  mental  faculties?"  Anawer.  "  It  is  my  opinion 
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"  lie  inuHt  hâve  bocii  in  l'iill  posHUHsion  of  liis  iiieiital  fiicul- 
"  ties  on  thuso  occa.sionH,"  The  évidence  of  thi»  wituess. 
it  will  be  recollected.  iH  «upported  by  thut  ot*  Dr.  Decou- 
iirriie,  whoso  exaniination-in-chief  closed  with  thewe  words  : 
"  In  Sir  Geor^e's  cuse,  there  was  nothin^  in  hia  disease,  aï- 
"  ter  the  morning  of  tho  fourth,  when  the  intiaunnation 
"  hiid  coninienced  to  subside  to  a  certain  «îxtent,  to  prevent 
"  hi:i  having  intervais  of  perfect  lueidity,"  Seeing  then  the 
ciubarrassing  conflict  which  the  médical  évidence  in  this 
ciise  présents,  it  appears  to  me  impossible  for  nn  to  make 
it  the  basis  «)f  our  judgment,  and,  therefore,  that  we  must 
form  o!ir  own  opinion  us  to  the  sanity  of  Sir  George  Siuïpson, 
upon  tliC  occasiim  in  (|uestion,  iif'nly  from  the  tacts  of  the 
ciiso  as  established  in  évidence  ;  and  viewing  the  case  in  this 
light,  after  going  over  the  whole  of  the  évidence  v  i;  n  muoh 
care,  I  am  of  opinion  that  the  judgment  of  the  Court  brlaw  is 
right.  At  the  samc  time  I  think  that  the  circuinstunccs  of  the 
case  weresuch  as  to  make  itthe  duty  of  Appellar-.'s  to  bring 
the  matter  under  the  considération  of  the  court,  l'ho  investi 
gation  that  his  taken  place  has  establishe<l  thèse  two  ]  'muSs 
at  least  :  isL  l'hat  wha^ver  may  bave  been  the  monta!  con- 
dition of  Sir  George  Simpson  when  he  made  the  legacies  im- 
pugued,  they  were,  at  any  rate,  the  apontaneous  dictatos  of 
lus  own  mind,  and  are  not  in  any  degree  attributable  to  the 
suggestions  and  artifices  (»f  others  ;  and,  secondly,  that  we 
caimot  annul  those  legacies  unless  we  are  prep.ired  to  adopt 
the  opinion  of  Dr.  Workman,  that  the  case  of  Sir  George 
Simpson  was  one  of  "  incurable  insanity."  This  would  be  a 
))ainful  conclusion  to  arrive  at,  and  as  it  is  one  which  I  do  not 
think  the  evidetice  sutiicient  to  establish,  I  concur  in  contirm- 
ing  the  judgment  of  the  Court  below. 

MoNDELET,  J.  The  (juestion  will,  1  think,  reduce  itself  to 
tliis  :  When  Sir  George  Simpson  signed  the  chèque  in  favor  of 
the  respondent,  on  the  4th  September,  1860,  was  he  sufficient- 
ly  compos  mentin  to  do  it  en  connaima7ice  de  catine.  I  bave 
attentively  read  the  évidence,  and,  after  refiection,  hâve  corne 
to  the  conclusion  that  he  was.  Dr.  Workntan's  dissertation  may 
in  itself  be  very  scientitic,  but  it  applies  specially  to  lunatics. 
Dr.  Tuson's  illustration  of  cases  and  Dr.  Macdonnell's  practical 
tiuths,  connected  with  the  évidence  of  Dr.  DeCouagne,  Hop- 
kins,  and  others,  speak  more  to  the  case  than  ail  the  rest.  Dr. 
Sutherland's  opinion  is  also  more  of  a  theory  than  grounded 
upon  ail  the  continuons  facts.  As  to  the  don  manuel,  it  is 
légal.  Whether  Hopkins  was  or  was  not  the  agent  of  Sir 
(îeorge  Simpson  or  of  the  Respondent,  or  of  both,  is  indiffè- 
rent. The  chèque  was  given  on  the  fourth  September  for  the 
Respondent,  it  became  his  properfcy,  and  by  bis  action  he 
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claims  it  as  such.  I  need  not  hère  enter  into  a  inetaphysical 
or  physiolc^'ical  dissertation  on  the  mind  and  its  opérations. 
I  am  for  contirming  the  judgment. 

JUDGMENT  IN  APPEAL  :  "  Cmsidering  that  the  late  Sir  George 
Simpson,  at  the  time  of  his  uiaking  and  signing  the  check,  the 
subjtct  matter  of  contestation  in  this  ct^use,  in  favor  of  and 
payable  to  Respoudent,  Plaintitt'  below,  for  the  sum  of  $1000, 
to  wit.,  on  the  fourch  day  of  September,  1860,  and  at  the  time 
of  his,  Sir  George's  Simpson 's  subséquent  acknowledgement 
and  récognition  of  the  check,  to  wit,  on  the  6th  day  of  Sep- 
tember, 1860,  was  of  Sound  mind  and  understanding  :  and 
considering  that,  in  the  disposition  aforesaid,  by  Sir  George 
Simpson  oi  the  said  sum  of  money  in  and  by  the  check,  the 
same  was  a  legacy  and  bequest  made  by  Sir  George  Simpson 
to  and  in  favor  of  Respondent  :  Considering  that,  in  the  judg- 
ment of  the  Superior  Court  for  Lower  Canada,  sitting  at  the 
city  of  Montréal,  in  the  district  of  Montréal  on  the  26th  day 
of  September,  1862,  arljudg  ng  and  condemning  Aj  pellants,  to 
pay  and  sati^fy  to  Respondent,  the  said  sun)  of  $1000,  there 
is  no  error,  doth,  for  the  considérations  aforesaid,  affirm  the 
said  judgment,  with  costs  to  Respondent  against  the  said 
Appe'Uants."  (14  D.  T.  B.  C;  p.  328,  eî  8  J.,  p.  225.) 

Bethune,  for  Appellants. 

Snowdonn  and  Gairdner,  for  Respondent. 

Laflamme,  R,  and  Torrance,  F,  W,,  counsel  for  Respon- 
dent. 


VEIITE.— OARAHTIE.— CRAIMTE  DE  TROOBLE. 
Banc  de  la  Reine,  En  Appel,  Montréal,  1  mars,  1864. 
Présents:  DuvAL,  Meredith,  Mondelet  et  Badgley,  Juges. 
MoNJEAU,  Appelant,  et  DuBUC,  Intimée. 

Jugé  :  Que  l'acquéreur  d'un  immeuble,  dont  une  moitié  n'était  pos- 
sédée par  le  vendeur  qu'à  titre  d'usufruit,  peut  refuser  d'en  payer  le  prix, 
et  peut  demander  la  résiliation  de  la  vente,  s'il  est  menacé  d'éviction, 
sans  être  tenu  d'accepter  les  cautions  offertes  par  le  vendeur.  (1) 

L'Appelant,  par  acte  du  4  septembre,  1861,  devant  notaires, 
vendit  à  l'Intimé  un  terrain  qu'il  déclara  lui  appartenir,  pour 
l'avoir  acquis  du  shérif,  le  19  octobre,  1858,  pour  le  prix  de 
$700.  Cet  immeuble  avait  été  adjugé  à  l'Appelant,  le  15  juin, 
1858,  du  vivant  de  Sophie  Daigneau,  épouse  de  l'Appelant, 
avec  laquelle  il  était  commun  en  biens,  et  qui  était  ensuite 
décédéo  le  7  septembre,  avant  le  jour  auquel  l'Appelant  obtint 

(1)  V.  art.  1535,  V.  V. 
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du  shérif  le  titre  de  l'immeuble  qu'il  avait  ainsi  acheté.  Sophie 
Daigneau,  par  son  testament,  avait  donné  à  l'Appelant  l'usu- 
t'iuit  de  ses  biens,  et  la  propriété  à  des  neveux  et  nièces. 
Plus  tard,  l'Intimée,  informée  de  l'état  des   choses,  signifia 
à  l'Appelant  qu'appréhendant  d'être  troublée  par  les   léga- 
taires à  la  propriété,  elle   n'entendait  pas  donner  suite  au 
contrat,  et  lui  déclara  son  intention  de  résilier  la  vente.  L'Ap- 
pelant lui  offrit  alors  une  caution  qui  s'obligerait,  avec  hypo- 
thèque spéciale  au  montant  de  $800  ;  l'Appelant  offrant  en  sus 
d'hypothéquer  un  auti'e  immeuble  à  lui  appartenait,  jusqu'au 
montant  de  $500.  L'Intimée  ne  fut  pas  satisfaite  des  cautions 
offertes,  et  l'Appelant  porta  son  action  pour  le  recouvrement 
du  prix,  alléguant  dans  sa  demande,  et  le  protêt  de  l'Intimée, 
et  les  offres  de  cautionnement  qu'il  avait  faites     Par  ses  dé- 
fenses, l'Intimée  allégua  le  dol  de  rAp})elant,  et  la  déception 
à  laquelle  elle  fut  soumise  par  les  représentations  de  l'Appe- 
lant, en  se  donnant  comme  véritable  propriétaire  de  l'immeuble  ; 
l'insuffisance  des  cautionnements  offerts,  et  son  droit  de  deman- 
der la  résiliation  ;  elle  établissait  que  l'immeuble  en  question 
était  un  conquêt  de  la  communauté  entre  l'Appelant  et  Sophie 
Daigneau,  et  que   l'Appelant  n'était  propriétaire  que   pour 
moitié,  n'ayant  l'autre  moitié  qu'à  titre  d'usufruit,  et  non  de 
substitution,  en  vertu  du  testament  de  Sophie  Daigneau.  Elle 
offrait,  de  plus,  et  consigna  le  montant  réclamé,  et  les  intérêts 
do  deux  ans  aux  conditions  suivantes  :  lo.  que  le  Demandeur 
ferait,  sous  15  jours  du  jugement  à  intervenir,  cesser  le  trouble 
en  question,  et  donnerait  à  la  Défenderesse  cautions  solvables, 
H  su  satisfaction  ;  que  chacune  hypothéquerait  des  biens  fonds 
francs  et  quittes  de  toutes  dettes  et  hypothèques  quelconques, 
et  ce  jusqu'au  montant  de  2, 000  piastres,  et  qui  s'obligeraient 
solidairement  de  faire  en  sorte  que  la  Défenderesse,  ses  hoirs 
et  ayants  cause,  ne  seraient,  à  l'avenir,  troublés,  inquiétés  ou 
évincés  du  dit  immeuble  ainsi  par  elle  acquis  du  Demandeur, 
ou  d'aucune  partie  d'icelui,  soit  par  les  dits  neveux  et  nièces 
de  Sophie  Daigneau, leurs  hoirs  et  ayants  cause, par  les ciéan- 
ciers  hypotliécaires  ou  autres,  et  ce,  à  peine  de  tous  dépens, 
(loiiunages  ou  intérêts  que  la  Demanderesse  pourrait  souffrir, 
pour  quelque  cause  que  ce  pût  être,  (y  compris  le  rembourse- 
ment du  prix  de  vente,  en  capital  et  intérêts  échus  et  à  échoir) 
par  )"apport  à  la  vente  en  question,  et,  à  défaut  par  le  Deman- 
deur de  ce  faire,  dans  le  délai  susdit,  elle  concluait  à  ce  qu'il 
t'ûi  forclos  de  ce  faire,  et,  qu'alors  et  dans  ce  cas,  l'acte  de 
Vente  ainsi  fait  par  le  Demandeur  k  la  Défenderesse,  le  4  sep- 
tembx-e,  1861,  fût  déclaré  nul  et  résolu  pour  toutes  fins  que  de 
droit,  et,  en  conséquence,  la  Défenderesse  déchargée  de  payer 
au  Demandeur  le  prix  de  vente  en  capital  ef  Intérêts  échus  et 
à  échoir,  et  que  les  offres  ainsi  faites  au  Demandeur  par  la 
TOME  XIII.  7 
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Défenderesse  de  lui  payer  la  soinnie  de  707  piastres,  et,  de 
plus,  celle  de  12  piastres,  pour  intérêts  depuis  le  29  octobre, 
Î861  au  8  février,  1862,  ainsi  que  la  consignation  d'icelles  de- 
vant cette  Cour,  fussent  déclarées  comme  non  faites,  nulles  et 
de  nul  effet,  et  comme  non  avenues,  et  que  la  Défenderesse 
avait  droit  de  retirer  ce  dépôt,  et  enfin  l'action  du  Demandeur 
renvoyée,  avec  dépens,  et,  dans  tous  les  cas,  la  Défenderesse 
concluait  au  débouté  de  cette  action  quant  au  surplus  de  la 
somme  ainsi  consignée.  Ces  défenses  furent  produites  le  8  fé- 
vrier, 1862,  €t  le  dépôt  de  719  piastres  aussi  fait  ce  jour-là. 
Le  18  février,  1863,  la  Cour  Supérieure,  à  Montréal,  rendit  le 
jugement  qui  suit:  (M.  le  juge  assistant  MoNK  siégeant.)  "  La 
Cour,  considérant  qu'il  résulte  de  la  preuve  produite,  que,  le 
15  juillet,  1858,  le  Demandeur  est  devenu  adjudicataire  et 
propriétaire,  en  vertu  d'une  vente  par  le  shérif  du  district  de 
Montréal,  de  l'immeuble  décrit  en  la  déclaration  du  Deman- 
deur, et  par  lui  vendu  à  la  Défenderesse,  par  acte  de  vente  en 
date  du  4  septembre,  1861  ;  considérant  qu'il  est  établi  qu'au 
temps  de  la  vente  et  adjudication  par  le  shérif,  il  existait  com- 
munauté de  biens  entre  le  Demandeur  et  son  épouse,  Sophie 
Daigneau,  partant  que  le  dit  immeuble  est  tombé  dans  la  com- 
munauté de  biens,  et  en  est  devenu  un  conquêt  immeuble; 
considérant,  d'abondant,  (|n'il  n'est  pas  prouvé  quand  et  à  quelle 
époijue  le  Demandeur  a  payé  au  shérif  le  prix  de  vente  du  dit 
immeuble  ;  considérant  qu'au  temps  du  décès  de  Sophie  Dai- 
gncciu,  ci-après  mentionnée,  la  moitié  iiirf??;'we  du  ditinnneuble 
appartenait  à  Sophie  Daigneau,  et  l'autre  moitié  indivise  au 
Demandeur  :  Considérant  que,  par  son  testament  solennel,  reçu 
devant  E.  Pages,  notaire  public,  et  témoins,  en  date  du  deux 
septembre,  1858.  Sophie  Daigneau,  alors  épouse  du  Deman- 
deur, eiitr'autres  legs,  a  légué  au  JJemandeur,  son  époux,  l'usu- 
fruit de  ses  immeubles,  et  entr'autres,  de  la  moitié  indivise  de 
l'immeuble  en  question,  sa  vie  durante,  et  la  propriété  de  ses 
immeubles  à  ses  neveux  et  ses  nièces  ;  vu  que  Sophie  Daigneau 
est  décédée  le  sept  septembre,  1858,  sans  avoir  révo(|ué  ou 
changé  son  testament,  et  que,  comme  commune  en  biens  avec 
le  Demandeur,  son  époux,  elle  était,  à  l'époque  de  son  décès, 
propriétaire,  conmie  susdit,  de  la  moitié  indivise  de  l'immeuble 
en  question  Considérant  qu'au  temps  de  la  vente  de  l'immeuble 
en  ({uestitm,  le  quatre  septembre,  1861,  le  Demandeur  n'était 
propriétaire  que  de  la  moitié  indivise  du  dit  innneuble,  et  quo 
de  l'autre  moitié  indivise  il  n'était  que  l'usufruitier,  en  vertu 
du  testament  de  Sophie  Daigneau,  sa  défunte  épouse.  Consi- 
dérant qu'au  temps  de  la  vente  en  dernier  lieu  mentionnée,  le 
Demandeur  n'avait  aucun  droit  de  vendre  la  moitié  indivise 
de  l'immeuVjle  dont  il  avait  seulement  la  jouissance  sa  vie 
durante  comme  usufruitier:  Considérant  que,  d'après  nos  lois 
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et  la  preuve  produite,  la  dite  vente  du  quatre  septembre,  1861, 
est  nulle  quant  à  la  dite  moitié  indivise  de  l'immeuble  en 
question.  Vu  le  refus  de  la  Défenderesse  d'accepter  la  vente  du 
quatre  septembre,  1861,  pour  l'autre  moitié  indivise  du  dit 
immeuble  appartenant  au  Demandeur,  sans  avoir  la  totalité  de 
l'immeuble  ainsi  vendu  par  le  Demandeur  et  par  elle  acheté  ; 
lequel  refus,  vu  la  preuve  produite,  est  légal  et  pleinement 
justifiable,  et  aussi  la  réquisition  et  la  demande  par  elle  faite 
au  Demandeur  en  date  du  sept  octobre,  1861,  de  résilier  le  dit 
acte  de  vente  du  quatre  septembre,  1861,  déclare  la  vente  du 
quati'e  septembre,  1861,  nulle  et  comme  non  avenue  entre  les 
parties.  Considérant  qu'il  appert  par  la  preuve  que  les  léga- 
taires univei'sels  en  propriété  des  immeubles  délaissés  par 
Sophie  Daigneau,  ou  plusieurs  d'entre  eux,  ont  formellement 
signifié,  tant  au  Demandeur  qu'à  la  Défenderesse,  leur  inten- 
tion de  faire  déclarer  quant  à  eux  la  nullité  de  la  vente  du 
quatre  septembre,  1861  ;  aussi  de  se  mettre  en  possession  de 
leurs  parts  respectives  du  dit  immeuble  au  désir  du  testament 
do  Sophie  Daigneau,  et  qu'ils  feront  tous  autres  procédés  qu'ils 
jugeront  nécessaires,  aux  fins  susdites  :  Considérant  que,  dans 
les  circonstances  telles  que  ci-dessus  exposées  et  relatées,  le 
Demandeur  n'est  pas  fondé  en  droit  de  réclamer  de  la  Défen- 
deresse aucune  partie  du  prix  de  vente,  comme  il  l'a  fait  par 
la  présente  demande,  en  offrant  caution  que  la  Défenderesse 
ne  sera  jamais  troublée  ni  inquiétée  en  la  possession,  jouis- 
sance et  propriété  du  dit  immeuble,  maintient  l'exception  ou 
fin  de  non  recevoir  en  premier  lieu  plaidée  par  la  Défenderesse, 
annulle  l'acte  de  vente  du  quatre  septembre,  1861,  à  toutes 
fins  que  de  droit,  en  sa  totalité,  tant  pour  la  moitié  indivise  du 
Demandeur  que  pour  la  moitié  indivise  afférente  aux  dits 
légataires  universels  en  propriété  de  Sophie  Daigneau,  et  a 
débouté  et  déboute  l'action  du  Demandeur,  avec  dépens." 

De  ce  jugement  il  fut  interjeté  appel,  l'Appelant  soutenant 
(lue  l'Intimée  n'avait  pas  droit  de  demander  la  résiliation,  mais 
seulement  cautions,  et  que  les  cautions  qu'il  avait  offertes 
étaient  suflSsantes.  (1) 

Du  VAL,  Justice  ;  The  Plaintiff  brought  his  action  for  a  prioj 
de  vente  ;  the  Défendant  pleaded  that  Plt  "ntiff,  at  the  time  of 
the  sale,  was  only  owner  of  one  half  of  the  property  sold,  the 
other  half  belonging  to  the  community  between  the  vendor 


(1)  Autorités  citées  par  l'Appelant  :  2  Henrys,  liv.  4,  c.  6,  pp.  317,  318  ; 
'_>  Ciitelan,  liv.  5,  c.  42,  pp.  301-2  ;  Pothier,  VeiU%  art.  4,  No.  48,  pp.  478  et 
suivantes  ;  14  Toullier,  No.  239  ;  Troplong,  Vente,  No.  250  et  suiv. 

Autorités  citées  par  l'Intimée  :  Nouv.  Den.,  vbo.  AdjudkcUiov ,  p.  233,  g  32, 
No.  5  ;  5  Cochin,  p.  656  :  Pothier,  VeH<«,  Nos.  7,  48  ;  Troplong,   Vente,  pp.  1  * 
a  4,  et  12,  13  ;  1  Bourjon,  p.  413;  Code  Civ.,  art.  1599  ;  Code  de  la  Louisiane, 
2427';  Troplong,  VeiUe,  Nos.  230-1-6  ;  8  Maroadé,  p.  208. 
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and  his  late  wife.  The  question  at  issue  is  whether  the  pur- 
chaser  can,  before  éviction,  raise  this  question,  and  refuse  to 
pay  the  balance  oi"  the  prix  de  vente,  whilst  he  is  in  posses- 
sion. Pothier.  in  his  Traité  de  vente,  speaks  of  the  sale  as 
transinitting  rather  the  possession  than  the  property  of  the 
thing  sold  ;  although,  in  his  Traité  de  louage,  he  does  not  say 
the  same  thing,  but  the  reverse.  We  Hnd  in  3  Champ,  and  Rig., 
p.  1741,  an  epitome  of  the  old  law  on  the  point.  (1)  It  is  clear 
in  this  case  that  the  vendor  knew,  at  the  time  of  the  sale,  that 
he  was  proprietor  only  of  one  half  of  the  property  sold.  I  con- 
sider  this  décisive  of  the  case.  The  vendor  who  sells  knowing 
he  is  not  proprietor,  uiay  be  met  with  a  p'ea  such  as  has  been 
filed  in  this  cause.  (2)  The  property  has  been  paid  for  after 
the  dissolution  of  community,  therefore  Plaintitf  pretended  it 
was  a  propre,  but  the  court  will  look  to  the  date  of  the  con- 
tract  to  détermine  whether  or  not  the  property  fell  into  the 
community,  and,  for  my  part,  I  am  satistied  that  the  property 
in  question  did  belong  to  the  community.  It  may  be  added 
that,  according  to  the  forms  most  f reciuently  used  by  notariés 
hère,  it  was  the  fonds  itself  that  was  conveyed,  and  not  merely 
the  possession.  Both  Marcadé  and  Troplong  hold  that  this  form 
of  deed  may  be  validly  adopted.  There  is  nothiufr  contra  bonos 
mores  in  a  stipulation  that  the  property  itself  shall  be  trans- 
ferred  to  the  purchaser.  But,  at  ail  events,  without  basing  the 
judgment  upon  this,  the  court  hère  holds  that,  in  this  case,  the 
knowledge  of  the  vendor  that  he  was  not  proprietor  is  con- 
clusive  against  him.  He  cannot  coUec^  the  full  price  whilst 
only  selling  half  the  property,  selling  it  knowingly  for  the 
whole. 

MoNDELEï,  Juge  :  Le  jugement  dont  est  appel  est,  à  mon 
avis,  aussi  exact  qu'il  est  bien  clairement  motivé.  L'immeuble 
que  l'Appelant  a,  le  4  septembre,  1861,  vendu  à  la  Défende- 
l'esse,  était,  lors  de  son  acquisition  par  l'Appelant,  du  shérif, 
Boston,  le  19  octobre,  1858,  (comme  le  déclare  l'Appelant  lui- 
même)  tombé  dans  la  communauté  alors  existant  entre  lui  et 
Sophie  Daigneau,  son  épouse,  qui  vivait  alors.  L'Appelant 
n'avait  dans  ce  conquet  de  communauté,  par  conséquent,  qu'une 
moitié.  Or,  par  le  testament  de  sa  femme,  il  n'est  qu'usufruitier 
et  non  le  propriétaire  de  la  moitié  de  cette  dernière.  N'ayant 
donc  aucun  droit  de  vendre  tout  l'immeuble,  et  l'ayant  fait, 
sachant  qu'il  vendait  une  moitié  dont  il  n'était  aucunement 
propriétaire,  il  n'a  aucun  droit  d'en  réclamer  le  prix.  Au  con- 
traire, la  Défenderesse  qui  est  bien  fondée  à  ne  pas  accepter 

(1)  Pothier,  FeM<e,  Nos.  IM,  239:  1  Berthelot,  EncHom,  p.  473. 

(2)  Pothier,    Vente,  Nos.  154,  239,  to  which  a  great  numlwr  "f  authoritie» 
iiiight  lie  atUlcd,  traciiig  tlie  doctrine  to  the  Roman  Law. 
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la  moitié  de  cet  immeuble,  et  qui  a  dûment  interpellé  le  De- 
mandeur de  lui  livrer  le  tout,  au  lieu  de  partie  de  l'héritage, 
flemande,  avec  raison,  que  la  vente  soit  déclarée  nulle.  Il  est 
incertain  quand  l'appelant  a  payé  au  .shérif  le  prix  d'adjudi- 
cation, et  cela  aussi  incertain  qu'il  est  établi  qu'il  a  acquis  le 
19  octobre,  1859.  L'action  a  été  bien  et  dûment  déboutée,  et 
j(>  ne  vois  aucune  difficulté  à  dire  que  le  jugement  dont  est 
appel  doit  être  confirmé. 

Meredith,  Justice  :  Our  Courts  hâve  frequently  held  (1) 
that  a  person  purchasing  real  estate  has  not  a  right  to  hâve 
the  sale  set  aside  merely  on  the  ground  that  the  vendor  was 
not,  at  the  time  of  the  sale,  the  owner  of  the  property  sold  ; 
but  this  doctrine,  as  is  plain  even  from  the  authorities  cited 
by  appellant,  is  not  applicable  to  a  case  where  the  vendor, 
knowing  that  he  is  not  the  proprietor  of  the  thing  sold,  with- 
holds  that  knowledge  from  the  purchaser.  A.  person  purcha- 
sing real  estate  is  supposed  to  hâve  in  view  the  interests  of 
his  family  ;  and  no  prudent  man  would  wish  to  leave  in  bis 
succession,  instead  of  real  estate  held  by  a  good  title,  property 
likely  to  be  the  cause  of  a  number  of  law  suits.  In  the  présent 
café,  Appellant,  it  is  admitted,  is  owner  of  one  half  only  of 
the  real  estate  which  he  sold.  AH  the  facts  which  prevented 
him  from  having  the  ownership  of  the  other  half  of  the  pro- 
perty, and  which  caused  it  to  be  vested  in  others  were  within 
lus  knowledge  ;  and  I  therefore  think  that  he  must  in  law  be 
presumed  to  bave  known  that  he  was  selling  property  not 
i)elonging  to  him.  The  conduct  of  Appellant  after  the  sale 
strengthens  this  presumption.  The  sale  took  place  on  the  4th 
September,  1861.  Soon  afterwards,  Respondent  ascertained 
that  one  half  of  the  real  estate  purchased  belonged  to  several 
proprietors  ;  six  of  whom  duly  notitied  her  that  they  intended 
to  cause  her  éviction  by  légal  proceedings.  The  Responcient, 
therefore,  saw  that,  if  the  sale  were  carried  out,  she  would  be 
liable  to  be  made  Défendant  in  six  petitory  actions,  which 
would  probabl)'  give  rise  t.»  as  many  actions  en  garantie  ; 
and,  therefore,  very  reasonably  wished  to  refrain  from  car- 
lying  out  a  contrat  likely  to  subject  her  to  such  conséquences. 
And,  yet,  Appellant,  instead  of  offering  to  desist  from  the  sale, 
when  formally  notified  of  the  facts  above  mentioned,  has  at- 
tempted  to  enforce  it  by  means  of  the  présent  action,  which, 
under  the  circumstances,  was,  I  think,  rightly  dismissed. 

Jugement  confirmé.  (14  D.  T.  B.  G.,  p.  344.) 

Archambault,  pour  l'Appelant. 

Moreau,  Ouimet  et  Chapleau,  pour  l'Intimée. 

(1)  Montréal,  No  878,  Berthelot  ve.  Hmime,  Oct.  1847:    1496,   Beaurejjard 
dit  Champaiim  va.  Jourdain,  llth  Jaiiy.  1847  :    10.32,  Sep.   1844,  (Mffith  vs. 

VnUlant. 
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PRAOnOE-OOllHISSIOH  ROOATOmE.-BIlini.-8TàTU8.-PB0OF8. 

Court  of  Queen's  Bench,  appeal  side, 

Montréal,  7th  December,  1863. 

In  appeal  from  the  Superior  Court,  District  of  Montréal. 

Coram  SiR  L.  H.  Lafontaine,  Bart.,  C.  J.,  Duval,  J. 
Meredith,  j.,  Badqley,  A.  J. 

Edward  W.  Lane,  Plaintiff  in  the  Court  below,  Appellant, 
and  Dame  Mary  A.  Campbell,  Défendant  in  the  Court 
below,  Respondent. 

Held:  That  a  motion  by  a  Plaintiff  for  a  commission  rogatoire  to  exa- 
mine certain  witnesses  at  or  near  St.  Paul,  Minnesota,  was  wellfounded 
in  law  and  practiee  of  the  Court. 

That  such  commisj^ion  may  be  granted  on  the  application  of  the  Plain- 
tiff though  unsupported  by  afhdavit. 

Semble  that  such  a  commission  applied  for  by  a  Défendant  sliould  be 
supported  by  affîdavit.  (l) 

Tnat  where  registers  do  not  exist  of  thebirth  of  a  person,  such  person 
has  a  rightof  action  to  establish  by  a  judgment  of  the  Court  tlie  date 
and  place  of  such  birth,  and  he  dy  3S  not  need  to  show  any  g  lecial  inte- 
rest  to  procure  such  judgment  apart  from  the  nou-existe  3e  of  such 
registers. 

That  the  date  of  birth  is  an  important  part  of  the  status  of  a  person 
giving  him  a  right  of  action  to  establish  such  date.  (2) 

This  was  an  appeal  from  a  judgment  of  the  Superior  Court 
at  Montréal,  rendered  on  the  30th  May,  1863,  dismissing  a 
motion  made  by  Appellant  and  Plaintiff  for  a  commission 
rogatoire  to  examine  certain  witnesses  résident  at  or  near  St. 
Paul,  Minnesota.  The  action  of  Plaintiff  was  brought  against 
Défendant,  who  was  his  step-mother  and  tutrix  of  lier  minor 
children,  Catharine  Caroline  Lane  and  Campbell  Lane,  the 
sole  brother  and  sister,  and  co-heirs  of  Plaintiff.  The  déclara- 
tion alleged  the  niarriage  of  Eïisha  Lane  with  Harriet  Wick- 
atead,  on  the  27th  March,  1819  ;  that  Plaintiff  was  the  only 
surviving  issue  of  the  marriage,  and  was  born  on  or  about  the 
lOth  October,  1822,  at  the  Parish  of  Terrebonne,  his  father's 
then  domicile  ;  that  Harriet  Wickstead  died  on  or  about  the 
19th  April,  1832  ;  th'it  Elisha  Lane.  in  1848,  married  Défen- 
dant, Mary  Ann  Campbell  ;  that  the  only  surviving  issue  of 
this  second  marriage  were  Catherine  Caroline  Lane,  born  in 
1855,  and  Campbell  Lane,  born  in  1859  ;  that  Elisha  Lane 
died  in  August,  1862,  and  Défendant  was  appointed  tutrix  to 
her  minor  children,  Catharine  Caroline  and  Cfampb- 11  Lane,  in 
September,  1862  ;  that  it  is  necessary,  that  Plaintiff  should  be 

(1)  V.  art.  307  et  308  c.  P.  C. 

(2)  V.  art.  13  C.  P.  C. 
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al)le  fco  establish,  and  Plaintiff  has  an  interest  in  establishing, 
lus  status  as  such  sole  surviving  issue  of  Elisha  Lane,  by  said 
inarriage  with  Harriet  Wickstead,  as  well  as  the  date  and 
period  of  his  birth;  that,  in  order  to  establish  such  status 
and  date  and  period  of  birth,  diligent  search  has  been 
niade  in  divers  registers  and  among  divers  records,  both 
in  the  Parish  of  Terrebonne  and  at  varions  othcr  places, 
but  that  Plaintiff  had  nevertheless  failed  to  discovcr  any 
entry  or  registry  or  written  proof  of  the  said  birth  ;  that 
Plaintiff  having  such  interest  in  the  establishment  of  his 
status  and  date  and  period  of  birth,  applied  to  Défendant  as 
such  tutrix  to  admit  such  status,  and  that  Plaintiff  was  so  born 
on  the  tenth  October,  1822,  yet,  nevertheless,  and  notwith- 
standing  incontestable  évidence  of  such  date  and  period,  Défen- 
dant has  refused  and  still  refuses  to  admit  such  status  and 
date  and  period  of  birth,  unless  the  registered  or  certified  entry 
of  such  birth  be  produced  ;  "  that,  seeing  the  premises.  Plain- 
tif! desires  to  avail  himself  of  the  testimony  of  divers  persons 
advanced  in  years  while  still  living,  and,  thereby,  as  well  as 
by  writings  and  by  docunientary  évidence,  to  prove  and  esta- 
blish his  status  and  the  date  and  period  of  his  birth,  and,  in 
order  thereto,  is  désirons  of  bringing  before  this  Couii  Dame 
Mary  Ann  Campbell  and  Catherine  Caroline  Lane  and  Camp- 
bell Lane,  represented  by  Dame  Mary  Ann  Campbell,  their 
tutrix,  as  the  persons  interested  in  the  establishment  of  such 
status  and  date  and  period  of  birth  of  Plaintiff,  and,  in  their 
présence,  duly  and  legally,  to  prove  the  same  to  the  end  that 
Plaintiff  may  not  be  damiiified  by  the  want  of  such  entry  of 
record.  Wherefore  Plaintiff  brings  suit  and  prays  that  Défen- 
dant, as  well  in  her  own  right  as  in  her  said  capacity,  may  be 
summoned  to  be  and  appear  before  this  Court,  on  the  ninth 
day  of  March  next,  and  that  Plaintiff  may  be  permitted  to 
adduce  évidence  of  his  birth,  and  of  the  date  and  period  the- 
reof,  and  of  his  status  as  such  issue  of  Elisha  Lane  deceased  ; 
and  that,  upon  the  adduction  of  such  évidence,  the  said  status 
and  date  and  period  of  birth  may  be  declared  by  this  Court  ; 
and  that  this  Court  do  déclare  and  establish  that  Plaintiff  was 
born  in  the  Parish  of  Terrebonne,  issue  of  the  marriage  of 
Elisha  Lane  with  Harriet  Wickstead,  and  that  Plaintifi'  was 
ao  born  issue  of  the  said  marriage  on  the  lOth  October  1822, 
The  Respondent  pleaded  the  foUowing  exception  :  That  Plain- 
tiff had  always  been  publicly  known  and  recognized  as  the 
son  of  Elisha  Lane,  issue  of  his  marriage  with  Harriet  Wick-  • 
stead,  and  that  such  status  has  been  recognized  and  assented 
to  by  légal  documentary  évidence,  and  more  particularly  by 
the  inventory  of  the  eflfects  belonging  to  the  community  which 
oxisted  between  Elisha  Lane,  his  father,  and  his  wife  Harriet 


104 


RAPPORTS  JUDICIAIRES  REVISÉS 


Wickstoad,  executed  before  Campbell  and  Colleague,  Notariés 
Public,  on  the  29th  March,  1844,  and  duly  closed  en  justice, 
at  Québec,  the  3rd  April,  1844,  wherein  it  is  stated  that  Plam- 
tiff  was  the  son  of  Elishu  Lane,  issue  ot'  his  marriage  with 
Harriet  Wickstead,  and  of  the  âge  of  nineteen  years.  Also,  in 
and  by  a  certain  acte  de  tutelle  to  Plaintift'  at  Québec,  on  an 
avis  de  parens  duly  homologated  before  Sir  James  Stuart,  on 
the  19th  February,  1844,  wherein  Elisha  Lano  was  appointed 
tutor,  and  Thomas  Gibb  subrogated  tutor  to  Plaintift,  then 
being  a  minor  of  19  years.  That  also  by  certain  articles  of 
clerkship  executed  before  witnesses  by  and  between  Elisha 
Lane  and  G.  O'Kill  Stuart,  on  the  21st  August,  1844,  wherein 
G.  O'Kill  Stuart  agreed  with  Elisha  Lane  to  take  Plaintift",  a 
minor  of  the  âge  of  twenty  years,  as  his  clerk,  and  Plaintift" 
being  a  party  to  the  said  articles,  did  déclare  that  he  was  a  mi- 
nor at  that  period  and  time  of  twenty  years.  That  the  status 
having  been  always  ackiiowledged  and  Plaintift' having  always, 
since  his  birth,  been  in  possession  of  the  état  or  status,  as  the 
son  of  Elisha  Lane,  issue  of  his  marriage  with  Harriet  Wick- 
stead, he  has  no  interest  whatever,  and  has  shown  none  to  en- 
title  him  to  enter  upon  the  évidence  and  period  of  his  birth, 
and  that  Défendant  is  not  bound  by  law  to  enter  into  a  con ten- 
tation upon  such  period  of  time  of  birth,  which  could  only  be 
valuable  in  order  to  establish  his  status,  which  has  neverbeen 
denied  ;  but,  on  the  contrary,  universally  admitted  by  ail  par- 
ties who  hâve  any  kuowledge  of  the  family,  and  more  parti- 
cularly  by  Défendant  and  the  public  generally.  Wherefore, 
Défendant,  protesting  against  the  admission  of  any  documen- 
tary  or  verbal  évidence  to  establish  the  date,  period  and  place 
of  birth  of  Plaintift",  prays  that  the  action  be  dismissed.  Ano- 
ther  exception  was  pleaded  containing  the  ground  above  men- 
tioned,  and  in  addition  that  Plaintift"  cannot  be  pennitted  to 
prove  a  period  and  time  of  birth  other  than  that  assumed 
by  him  in  the  article  of  clerkship  and  established  thereby, 
as  also  by  the  inventory  and  acte  de  tutelle.  The  Plaintift", 
by  a  first  answer  to  the  first  plea  of  Défendant,  averred  that 
the  paper  styled  an  inventory  was  null  and  void  for  reasons 
he  should  set  forth  when  occasion  should  require,  and  that,  at 
the  dates  of  said  inventory  and  acte  de  tutelle,  he  was  a  major 
of  full  âge,  and  that  he  was  no  party  to  nor  privy,  nor  was  he 
cognizant  of  such  pretended  inventory  and  acte  de  tutelle  till 
a  very  récent  date  ;  and,  further,  at  the  date  of  the  articles  of 
-  clerkship,  he  was  ignorant  of  his  status  as  a  major,  and  that 
such  articles  of  clerkship  were  signed  by  Plaintift"  at  the  request 
of  Elisha  Lane,  and  in  such  ignorance.  The  Plaintift^  further 
denied  ail  the  allégations  of  the  said  tirst  plea.  Among  the 
articulation  of  facts  produced  by  Plaintift"  and  answered  by 
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Défendant  were  the  following;  Articvlation  Srd  :  Is  it  not 
true  that,  on  or  about  the  27th  March,  1819,  Ëlisha  Lane, 
heing  then  in  the  Parish  of  Terrebonne,  in  the  then  district  of 
Montréal,  intermarried  with  Harriet  Wickstead,  of  Montréal, 
spinster  ?  Answer  :  Yes.  Articulation  ^th.  :  Is  it  not  true 
that  the  only  issue  of  said  marriage  now  living  was  plaintiff, 
and  that  Plaintiff  was  born  at  said  Parish  of  Terrebonne,  on 
or  about  the  lOth  day  of  October,  1822  ?  Answer  :  It  is  true 
that  the  only  issue  of  said  marriage  now  living  is  Plaintiff, 
but  the  date  and  place  of  birth  is  denied  and,  moreover,  is 
ininiaterial  and  impertinent.  Articulation  7th  :  Is  it  not  true 
tliat,  after  diligent  search  to  that  end,  Plaintiff  hath  failed  t>o 
discover  any  entry,  or  registry,  or  written  proof  of  his  birth  ? 
Answer:  The  matter  herein  enquired  is  unkuown  to  Défen- 
dant and  is,  moreover,  immaterial  and  impertinent.  Défen- 
dant submitted  articulations  as  follows  :  Ist.  Is  it  not  true 
that,  in  the  extract  from  the  records  of  Médical  Ëxaminations 
kept  by  the  University  of  E<linburgh,  Edward  W.  Lane  men- 
tioned  therein  is  Plaintiff?  2nd.  Is  it  not  true  that  the  said 
extract  is  a  true  and  accurate  extract  in  every  particular  fi-om 
the  Records  of  Médical  ëxaminations  of  Édinburgh  ?  The 
extract  produced  duly  authenticated  shewed  that,  at  the  Col- 
lège ëxaminations  whiek  took  place  the  6th  and  7th  of  July, 
1852,  Plaintiff  entered  himself  as  aged  28  years,  résidence  Royal 
Circus,  Edinburg  ?  After  issue  joined,  Plaintiff  made  the  fol- 
lowing motion  :  "  That  a  commission  in  the  nature  of  a  coni- 
ntission  rogatoire  do  issue  to  commissioners  to  be  named  for 
the  examination  of  certain  witnesses  résident  at  or  near  St. 
Paul,  in  the  state  of  Minnesota,  one  of  the  United  States  of 
America,  to  be  produced,  sworn  and  examined  on  behalf  of 
Plaintiff,  returnable  without  delay."  The  following  is  the 
substance  of  the  observations  of  the  Honorable  Judge  in  ren- 
dering  judgment  :  "  This  is  an  action  brought  by  a  gentleman 
against  the  tutrix  of  the  minor  children  of  his  deceased 
t'ather  claiming  to  hâve  his  status  as  a  son  established.  It  is  a 
gênerai  action  of  this  description  seekiqg  nothing  further 
tlian  the  establishment  of  such  status.  The  Défendant  pleads 
that  such  status  is  admitted,  and  was  never  denied.  Issue  is 
joined,  and  Plaintiff  moves  for  a  coraviisslon  rogatoire  to 
examine  an  elderly  lady  whose  évidence  will  be  valuable  as 
to  the  period  of  the  birth.  But  it  is  not  the  date  of  his  birth, 
but  the  fact  of  his  birth  that  gives  him  his  status,  and»  that 
fact  is  established.  If  Plaintiff  adduces  évidence,  under  this 
commission,  and  Défendant  contradictory  évidence  the  real 
issue  is  entirely  unaffected,  it  being  a  question  of  status  only. 
Had  Plaintiff  complained  of  acts  done  by  his  father  to  his 
injury,  and  sought  to  set  them  aside,  and  had  he  shown  that 
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the  validitv  of  such  acts  «lepended  on  the  date  of  his  birth, 
there  woufd  hâve  been  an  issue  wherein  I  could  hâve  jçranted 
this  commission,  as  it  is  the  motion  must  be  dismissed."  The 
foUowing  was  the  judgment,  (Smith,  J.,)  30th  May,  1863  : 
"  The  Court,  having  heard  the  parties,  it  is  ordered  tlmt 
Plaintitf'  take  nothing  by  the  said  motion."  The  Plaintiff  was 
aggrieved  by  this  judgment,  and  obtained  leave  to  appeal 
from  it. 

R.  Laflamme,  for  appellant  :  The  Plaintiff  required  to  exa- 
mine, as  a  witness  on  his  behalf,  an  aged  lady  of  70  years, 
sister  of  his  mother,  and  who  was  présent  at  his  birth,  and 
who  is  novv  résident  at  St.  Paul,  Minnesota,  and  the  commis- 
sion rogatoire  was  asked  for,  chiefly  to  oV)tain  her  évidence. 
It  was  the  dutv  of  Plaintiff.  and  he  did  move  for  the  commis- 
si(m  at  the  earliest  opportunity,.  and  the  practice  of  the  Court 
always  bas  been  to  grant  the  commission  even  when  applied 
for  by  a  Défendant  without  any  afïîdavit  and  without  othor 
formality  than  a  motion  in  Court  on  notice  to  the  other  side. 
WiIHh  v8.  Pierce,  2  L.  C.  Jurist.  77  ;  Johnston  vs.  ^hitney, 
6  L.  '^.  Jurist,  29.  (1)  It  was  undoubtedly  incumbent  upon 
Plaintiff,  to  prove  the  allégations  of  his  déclaration  which  were 
put  in  issue  by  the  dpfenae  au  fond  en  fait. 

Henry  Stuart  for  Respondent  :  The  action  purports  to  be 
a  demand  to  be  recognized  as  the  issue  of  the  marriage  of 
Elisha  Lane  and  Harriet  Wickstead,  founded  upon  the  facts 
that  Défendant  bas  denied  such  status,  and  that  he  bas  h 
manifest  interest  in  being  permitted  to  prove  the  same.  Idie 
suits  are  not  allowed  by  Courts  of  Justice,  and  Plaintiff  can- 
not  be  allowed  to  proceed  with  bis  caus*»,  unless  his  status  bas 
been  so  denied.  The  Défendant  pleaded  that  he  had  always 
been  recognized  as  such  .son,  by  her,  by  the  family  generalîy, 
and  that  it  was  a  matter  of  public  notoriety,  and  that  he  had 
been  so  recognized  in  the  important  family  papers  therein  men- 
tioned.  The  Défendant,  by  her  answers,  admits  the  status,  yet 
Plaintiff  persists  in  attempting  to  adduce  évidence  to  prove  that 
which  is  admitted  and  which  was  never  put  in  issue.  The 
only  intere.st  which  Plaintiff  bas  exhibited,  in  his  déclaration, 
is  to  be  declared  the  lawful  issue  of  the  marriage  of  his 
father  with  a  former  wife,  but  Plaintiff  has  no  interest,  and 
bas  certainly  asserted  no  interest  in  proving  his  âge.  That  is 
no  part  of  the  action  ;  it  would  be  merely  a  pièce  of  évidence 
to  prove  the  filiation,  if  denied.  The  intention  of  Plaintiff 
was  not  to  establish  the   filiation,  ea  is  pretended  by   his 


(I)  Une  coniinissoire  rogatoire  peut  être  accordée  sur  motion  sans  afiidavit. 
(WillUet  al.  va.  Pierce,  O.S.,  Montréal,  27  février  1858.,  Day,  ./.,  2  J.,  p.  77. 
Même  décision  dans  la  cause  de  Johnulon  vs.  Whitiity) 
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déclaration,  because  that  had  been  always  admittcd,  but  to 
attcnipt  to  provo  a  period  of  birth  which  would  disturb  rights 
of  property.  The  inventory  of  the  estate  of  his  father  and 
tiiother  would  be  set  aside,  on  the  ground  of  his  majority,  he 
having  been  represented  as  a  minor  and  by  his  sub-tutor. 
Abstract  questions  without  shewing  an  interest  involved  will 
not  be  decided,  and  Défendant  could  only  be  called  upon  to 
dispute  the  question  of  Plaintiff's  âge,  when  he  demands  the 
partition  of  his  father's  estate  as  If  no  inventory  had  been 
legally  nmde.  In  addition  it  was  incuitbent  to  prove  that  the 
registry  of  births,  at  Terrebonne,  had  in  en  searched,  and  that 
no  entry  could  be  found  therein,  b'îfcre  oral  évidence  could 
lie  admitted  to  supply  the  absenc*^  of  such  entry.  The  Res- 
pondent,  believing  that  the  judginent  rendered  by  the  Court 
))ulow  is  founded  on  law  and  justice,  trusts  that  the  saine  will 
be  confirmed. 

DuvAL,  J.,  giving  jtulgment  in  appeal,  said  :  Thia  is  an  ap- 
peal  from  a  judgment  rejecting  PlaintifF's  motion  for  a  com- 
mission in  the  nature  of  a  commMMion  rogatoire  to  examine 
witnesses  in  one  of  the  United  States  of  America.  We  are  of 
opinion  the  motion  should  hâve  been  allowed.  In  the  case  of 
a  Défendant  niaking  the  application,  an  affidavit  of  circuni- 
stances  is  required  ;  not  so  when  the  motion  is  made  by 
Plaintiff,  unlesa  there  are  grounds  for  supposing  that  he 
wishes  to  retard  the  proceedings.  In  this  case,  Plaintif! 
wishes  to  prove  a  fact  he  considers  essential  to  support  his 
demand.  He  is  the  judge  of  his  own  interests,  and  lias  a  right 
to  conduct  his  case  as  he  understands  those  interests,  unless 
he  does  a  wrong  to  his  adversary.  Of  what  does  Défendant 
complain  ?  He  says  the  fact  is  of  no  itaportance.  The  Court 
cannot  agrée  with  him  in  this.  The  Défendant  further  urges 
that  paroi  évidence  is  at  this  stage  inadmissible.  The  answer 
is,  if  well  founded,  this  objection  nlay  be  taken  at  the  argu- 
ments on  the  merits.  The  Plaintiff  ought,  therefore,  to  be 
allowed  to  go  on,  this  commission  he  desires  to  sue  out,  not 
being  of  a  character  which,  by  any  possibility,  can  préjudice 
the  rights  of  Défendant. 

The  judgment  in  appeal  was  as  foUows:  "  Considering  that 
the  motion  made  by  Appellant  and  Plaintiff  in  the  Court 
below,  for  a  commission  rogatoire  to  examine  certain  wit- 
nesses résident  at  or  near  St.  Paul,  Minnesota,  one  of  the 
United  States  of  America,  was  well-founded  in  law,  and  was 
made  according  to  the  course  and  practice  of  the  Court,  and 
ought,  therefore,  to  hâve  been  gran,ted,  and  that,  in  the  judg- 
ment pronounced  by  the  Superior  Court,  sitting  at  Montréal 
on  the  thirtieth  day  of  May  1863,  rejecting  said  motion,  there 
is  error:  this  Court  doth  anuul  and  set  aside  the  judgment  so 
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Sronounced  by  the  Superior  Court  on  the  thii*tieth  day  of 
[av,  1868,  and  Uùh  Court  procueding  to  render  the  judgnient 
which  the  Superior  Court  ought  to  liave  rendered,  doth  grant 
the  motion  ho  inade  by  Plaintitf,  and  doth  order  that  a  coni- 
niission  in  the  nature  of  a  rommiattion  ronatoire  do  issue, 
addressed  to  certain  commissionera  to  be  hereafter  nained, 
according  to  law,  and  to  the  course  and  practice  of  the  Supe- 
rior Court,  for  the  purpose  of  exainining  Plaintiff"s  witnesses, 
résident  at  or  near  St.  Paul,  Minnesota,  the  said  commission 
to  be  made  returnable  without  delay.  (8  J.,  p.  08.) 
R.  Laflamme,  for  Appellant. 
H.  Stuart,  for  Respondent. 


8ALE.-001IDinOHAL  DELAT  FOR  PATHEHT. 

CodRT  OF  Queen'h  Bench,  Montréal,  Ist  March,  1864. 

Coram  Duval,  J.,  Meredith,  J.,  Mondelet,  A.J.,  Bai>oley,A.J. 

John  Youno  et  al.,  Plaintifs  in  the  Court  below, 
Appellants,  and  James  É.  Mullin,  Défendant  in  the 
Court  below  Respondent. 

IMd  :  That  a  party  purchasing  for  over  $100,  at  an  nuction,  where 
the  terms  of  nale  are  annoiinceii  to  be, — "  over  $100,  four  months,  paper 
oatiffactory  to  the  sellera  from  this  date," — is  not  entitled  to  the  crédit, 
without  Kiving  or  tenderingsuch  satisfactory  paper,  and,  on  failure  of 
the  purchaser  to  give  or  tender  su  oh  satisfactory  paper,  thi»  vendor  may 
sue,  in  an  ordinary  action  of  afimmpgit,  for  tne  price,  pnrely  and 
simply. 

This  was  an  appeal  from  a  judgnient  rendered  by  the 
Superior  Court  at  Montréal,  on  the  25th  day  of  June,  1863, 
(The  HoN.  Mr.  Asst.  Justice  Monk,  presiding.)  The  action 
was  in  the  ordinary  aHuumpait  form,  to  recover  the  sum  of 
$2,616.72,  as  and  for  goods  sold  and  delivered  by  Appellants 
to  Respondent,  and  was  served  on  the  19th  of  September, 
1862.  The  sale  was  one  by  auction,  and  took  place  on  the 
28th  of  May,  1862  ;  at  which  the  terms  were  announced  to  be, 
"  over  $100,  four  months,  paper  .satisfactory  to  the  sellers 
"  from  this  date."  And,accordmg  to  the  conditions  of  the  sale, 
ail  purchasers  who  should  pay  their  purchases  before  the 
28th  of  June,  1862,  were  to  be  entitled  to  a  discount  of  2A 
per  cent  The  Respondent  pleaded,  "  that  the  tea  in  question, 
and  for  the  price  of  which  this  action  is  brought,  was  sold  to 
and  purchased  by  him,  on  the  28th  day  of  saia  May  last  upon 
a  term  of  four  months'  crédit  ;  "  that,  on  the  27th  day  of  Sept. 
1862  (the  28th  bping  a  Sunday),  he,  Respondent,  had  tendered 
to  Appellants  his  accepted  check  on  the  Bank  of  Toronto,  for 
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tlic  amount  of  his  purchase,  anU  that  he  whh  hUII  willinff  to 
|iHy  that  iiinouut  with  interent  at  7  pcr  cent,  froin  the  date 
liist  incntioned  (whicb  ho  cunHigiied  with  his  pletis),  but,  that 
AppuUantH  should  nut  recover  coHts  and,  on  the  contrary, 
slioulo  bu  condenined  to  pay  hini  coMts.  The  Appellants  replù'd, 
to  the  efiect,  that  ReHpondent  had  not  only  l'ailed  to  pay  for 
liis  purchase  in  cash,  or  to  give  paper  therefor,  satisfactory  to 
Appelhints,  payaV>le  in  t'onr  inonths  froni  the  date  of  Haie,  but 
had  positively  refused,  after  repeated  applications  for  settle- 
iiient  by  appellants,  who  even  ofiered   to  take  Respondent's 
own  note  for  the  purchase,  payable  as  above  nientioned,  to 
sottie  otherwise  than  by  giving  his  own  note,  dated  sonie 
Hfteen  or  eighteen  days  froin  the  said  28th  day  of  May,  1862, 
aiid  payable  in  four  nionths  from  its  date.   And  that  Appel- 
lants, having  exhausted  every  uieans  in  their  power  of  obtain- 
ing  an  aniicable  settlement  from  Respondent,  instituted  the 
présent  action  against  him.  The  foUowing  was  the  judgraent 
of  the  Superior  Court  :  "  The  court,  considering  that  Défen- 
dant hath  established,  by  légal  and  suffîcient  évidence,  the 
iimterial  allégations  of  his  pleas,  iirstly  and  secondly  pleaded; 
aaisidering  that  it  appears,  by  the  proof  adduced,  that  the 
Kalc  of  teas  mentioned  in  the  pleadings,  and  the  amount  of 
such  sale,  were  not  completed  and  determined  on  the  28th 
(lay  of  May  1862,  as   pretended   by    PlaintifF;  considering 
that  it  appears,  by  the  évidence  adduced,  that  the  said  sale 
of  teas  and  the  amount  thercof  were  completed  and  deter- 
mined at  a  period  subséquent  to  the  twentieth  day  of  June 
1802  ;  considering  that  the  offer  to  grant  a  note,  or  the  tender 
of  the  note  made  by  Défendant,  is  proved,  bearing  a  date  sub- 
séquent to  the  twenty-eighth  day  of  May,  1862,  was,  under  the 
circumstances  of  this  cause,  a  sufficient  compliance  with  the 
terins  and  conditions  of  the  sale  of  the  twenty-eighth  day  of 
May,  1862  ;  considering  that  the  tender  of  the  amount  claimed 
Ity  this  action,  less  the  costs  of  suit,  made  by  Défendant  to 
Plaintiff's  on  the  twenty-seventh  Septembér,  1862,  was  a  good, 
légal  and  sufficient  tender,  under  the  circumstances  of  this 
case,  doth  déclare  the  tender  of  the  twenty-seventh  Septem- 
bér 1862  good  and  valid,  and  doth  condemn  Défendant  to  pay 
to  Plaintitfs  the  sum  of  $2645,47,  to  wit  :  the  sum  of  «2616.72, 
being  the  price  and  value  of  a  large  quantity  of  tea  of  about 
eighty-one  packages  sold  and  delivered  by  Plaintiffs  to  Défen- 
dant, at  an  auction  on  the  twenty-eighth  day  of  May  1862,  at 
a  crédit  of  four  months  ;  and  the  sum  of  $18.75,  being  the 
interest  calculated  upon  the  said  sum  of  $2635.47,  at  the  rate 
of  seven  per  centum  per  annum,  from  the  twenty-eighth  day 
of  Septembér  1862,  when  the  said  amount  became  due  to  the 
third  day  of  November,  1862,  date  of  the  pleas  of  Défendant, 
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oncl  the  court  doth  arljudge  and  condemn  Plaintifis  to  pay  the 
costs  of  the  présent  action." 

Bethune  for  Appellants,  argued  that  the  judgment  appeal- 
ed  from  had  in  efïect  maintained,  that  Respondent's  oflfer  of 
a  note  at  4  months,  dated  15  or  18  days  after  the  date  of  sale 
was  valid,  and  that  Respondent  was  consequently  entitled  to 
an  absolute  crédit,  until  about  the  12th  or  15th  of  October, 
1862,  and  that  Respondent's  tender  of  check  before  alluded  to 
was,  under  the  circumstances  of  this  case,  a  sufHcient  tender 
in  law,  whilst  the  judgment,  at  the  same  tinie,  declared,  that 
the  debt  became  due  on  the  28th  day  of  September,  1862. 
Apart  from  the  manifest  contradiction  to  be  found  in  the 
judginent  as  to  the  précise  term  of  crédit,  it  would  seem  that 
the  Honorable  Judge,  who  pronounced  it,  meant  to  hold  with 
Respondent,  that  the  crédit  was  an  absolute  one  for  4  months, 
whether  from  the  28th  May,  or  the  12th  or  15th  of  June, 
however,  does  not  very  clearly  appear.  The  judgment,  under 
either  aspect,  was  erroneous.  The  condition  of  sale  manifestly 
made  the  term  o^  crédit  dépendent  on  the  giving  of  a  note, 
satisfactory  to  Appellants  and  dated  on  the  day  of  sale,  and 
payable  in  4  months  from  that  day.  Such  a  note  not  having 
been  either  given  or  even  tendered  before  action  brought, 
and,  on  the  contrary,  Respondent  insisting  that  he  had  a  right 
to  a  crédit  of  four  months,  and  somc  15  or  18  days,  Appellants 
were  clearly  right  in  sueing  Respondent,  as  they  did,  foi'  the 
amount  of  the  purchase,  purely  and  simply. 

Stuart,  Q.  C,  followed,  and  cited  Parkford  &  Maxwell,  6th 
Term  Reports,  p.  52  ;  Owenson  &  Morse,  7th  Term  Rep.,  p.  64  ; 
Londeshorough  vs.  Mowatt,  28  Eng.  Law  and  Eq.  Rep.,  p.  119  ; 
and  Milford  vs.  May 67',  1  Douglass  Rep.,  p.  55. 

DoHEUTY,  for  Respondent,  contended  that  Plaintiffa,  by  their 
answers,  admitted  the  sale  to  be  à  crédit,  but  pretended  that 
this  was  on  condition  of  Défendant  giving  Plaintiffs  "  paper 
satisfactory  to  sellers  ;  "  that  Plaintiffs  waited  for  a  month 
after  the  sale  before  calling  on  Défendant  for  a  settlement  ; 
that  Défendant  refused  to  pay  cash  or  otherwise  than  by  his 
own  note  dated  fîftcen  or  ëighteen  days  from  the  28th  of  May, 
1862,  and  payable  at  four  months  from  its  date  ;  that,  as 
Défendant  would  do  nothing,  Plaintifis  were  compelled  to 
institute  the  présent  action.  The  enquête  established  that  the 
sale,  as  understood  by  Mr.  Law  himaelf,  one  of  Appellants,  was 
on  ternis  such  as  stated  by  Défendant,  à  terme,  and  that 
Défendant  had  the  option  to  pay  by  his  own  note  ;  that  the 
teas  in  question  were  to  be  weighed  before  their  price,  a  price 
per  Ib.  could  be  arrived  at  ;  that  this  weighing  was  not  per- 
formed  till  subséquent  to  20th  June  ;  that  Défendant  duly 
otfered  his  note  to  Plaintiffs,  but  they  refused  it,  and,  subse- 
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(|aontly,  arbitrarily  and  prernatui'ely,  sued  him,  as  if  the  sale 
liad  been  for  cash,  wihch  ail  agrée  it  wos  not.  From  ail 
that  was  proved,  it  was  plain  that  the  offres  iiiade  by  Dé- 
fendants plea  did  ail  justice  to  Plaintiffs.  The  judgment 
appealed  from,  which  déclares  Defendant's  offres  good  and 
suflScient,  «rd  awards  Plaintiffs  the  amount  deposited,  but 
charges  theni  with  costs  of  suit,  is  fully  warranted  by  the 
facts  proved.  It  violâtes  no  law.  It  lias  donc  Plaintiffs 
no  injustice,  and  there  was  no  necessity  of  appeal  from  it. 
Even,  according  to  Plaintiffs'  own  statements,  iu  their  spécial 
answers,  their  action  was  misconceived.  Supposing  an  ache- 
tear,  at  an  auction  to  buy  goods,  on  terms  of  giving  "  paper 
at  four  months,  satisfactory  to  the  sellers;  "  suppose  him 
to  get  the  goods,  and,  after  that,  ou  being  put  en  demeure 
to  refuse  to  give  such  paper,  the  action  of  the  vendeur  against 
him,  before  the  expiry  of  the  four  months,  could  not  be  and 
is  not  assumpsit,  as  for  goods  sold  and  delivered  and  to  be 
paid  for  cash.  Munsen  vs.  Priée,  4  East.  "  Any  lawyer  would 
know  that."  Per  Bayley,  J.,  in  Day  vs.  Picton,  10  B.  & 
Cresswell.  Th'-.t  is  so  in  England,  arxd  so  it  is  in  Lower 
('aiuida.  "  Si  in  diem  sit  obligatio  ante  diem  non  potero  agere." 
"Dies  adjectus  efficit  ne  présente  die  pecunia  debatur.  Ex 
"  quo  apparet  die  adjectionem  2>t^o  rea  es.se."  Before  the  expira- 
tion of  the  four  m(mths,  such  vendeur  can  sue  for  the  "  objet 
promis  par  la  convention,"  (the  note)  or  for  damages.  Or  he 
can  revendicate.  If  Plaintiffs  had  right  to  such  remédies,  they 
luight  hâve  used  them  ;  but  they  had  no  right  to  make  other 
iiL'w  remédies  for  themselves.  When  they  sued,  they  had  no 
fight  to  the  money  sued  for.  alleged  cash,  price  of  goods  sold 
and  delivered,  alleged  cash  price  due.  The  real  price  of  the 
teds  sold  hère  was  a  note.  Tliere  was  not  convention  for 
anything  else.  Further,  until  t'^  weighing  of  the  teas,  the 
.'iale  was  not  complefed.  Any  note,  under  such  circum.stances, 
ought  properly  to  bave  been  asked  as  fi'om  date  of  the 
weighing  only.  In  ail  aspects,  or  any,  the  Court  hère,  it  is 
liunibly  submitted,  cannot  but  confirm  the  judgment  of  the 
Court  below. 

Mackay  followed  «nd  cited  a  case  in  the  Superior  Court 
of  McGinnis  vs.  McCLosky.  (1) 

Bethune,  in  reply  :  The  leading  case  in  England  relied  on 
hy  Respondent  (Mussen  vs,  Price  et  al.,  4th  East's  Rep., 
p.  147,)  in  no  way  contradicts  the  légal  position  assumed  hère 
i)y  Appellants,  namely,  that  they  had  a  right  to  sue,  under 

(I)  Si,  dans  une  action  d'assumpsit  pour  valeur  d'ouvrage  fait,  le  Défendeur 
plaide  et  prouve  que  l'ouvrage  a  été  fait  en  vertu  d'un  contrat,  l'action  sera 
ruilvoyée.  (AfrOinnU  va.  HrClonky,  O.S.,  Montréal,  30  avril  1857,  Dav,  J., 
Smith,  J.  et  Chabot,  J.,  6  R.iJ.R.Q.,  p.  24). 


112 


RAPPORTS  JUDICIAIRES   REVISÉS 


the  circurastances,  before  the  expiration  of  crédit  of  4  months. 
In  that  case,  which  was  one  of  assunipsit  for  the  priée  of  sale, 
the  majority  of  the  Judges  held,  not  that  the  action  was  pré- 
maturé, but  that  it  ought  to  hâve  been  one  in  damages  and 
not  in  assumpait,  for  the  purchase  money  ;  admitting,  at  the 
same  time,  that  the  proper  measure  of  damage  would  be  the 
price  at  which  the  goods  were  sold.  But,  even  there,  the 
Judge  before  whom  the  case  was  tried  (Rooke,  J.,)  charged 
the  jury  that,  unless  Défendants  could  show  that  they  had 
given  or  tendered  the  bill,  the  action  lay  for  goods  sold  and 
delivered.  And  Lord  Ellenborough,  Ch.  J.,  on  the  applica- 
tion for  a  new  trial,  said  :  the  "  présent  feeling  of  my  mind  is, 
that  this  action  is  well  brought."  The  question  hère  involved, 
however,  being  one  purely  of  form  as  to  the  mode  of  declar- 
ing,  our  own  law  proper  must  prevail,  and  that  certainly 
never  sanctioned  such  a  subtle  distinction  as  was  luaintained 
in  the  case  under  review.  The  law  on  this  point  is  correctly 
stated  in  an  arrêt  reported  bj'  Dalloz,  in  his  Recueil  Pério- 
dique, vol.  of  1835,  pt.  2,  p.  132  :  "  En  matière  commerciale, 
"  faute  par  l'acheteur  de  fournir,  comme  il  s'y  était  obligé,  des 
''  traites  à  terme  en  paiement  du  prix  de  la  vente,  le  vendeur 
"  \)Q\xi,  avant  l'expiration  du  terme,  poursuivre  non  paiement 
"  immédiat."  And  the  doctrine  enunciated  in  this  arrà  is 
stated  by  Devilleneuve  and  Massé  to  be  "  Jurisprudence  "  in 
France.  Dict.  du  Cont.  Coml.,  Vo.  Vente,  page  691,  No.  288. 

Badgley,  j.  :  At  an  auction  sale  of  Appellants'  teas,  on  the 
28th  May,  1862,  conducted  by  John  Leeming,  auctioneer,  the 
conditions  of  sale  were  as  follows  :  "  Of  and  under  $100  cash 
on  delivery,  over  $100,  four  months,  paper  satisfactory  to  the 
sellera,  from  this  date."  The  Respondent  purchased  91  pack- 
ages which  were  delivered,  of  which  10  half  chests  were 
rcturned.  The  established  amount  of  the  purchase  was  $2616, 
72  cta.  An  invoice  with  the  terms  4  months  from  sale 
inserted  therein,  was  duly  delivered  to  the  buyer,  and  he  was 
duly  called  upon  to  fulfil  the  conditions  by  giving  the 
stipulated  note.  Two  months  after  the  expiring  of  the  tirst 
month,  he  offered  to  pay  in  cash,  less  a  discount  of  2i  per 
cent  to  2  per  cent,  which  was  declined  by  the  sellers,  and 
simple  interest  offered  by  theni,  which  was  refused  by  the 
purchaser  who  both  before  and  after  that  off'er  had  been  will- 
ing  to  give  his  note,  but  always  for  a  period  prolonging  the  4 
months  15  to  18  days  after  the  time  of  crédit  limited.  The 
purchaser  claimed  the  extension  of  time  on  accounf'  of  alleged 
delay  in  the  delivery  of  the  goods.  The  évidence  shoM's  that 
the  delivery  was  fînally  completed  early  in  June,  without 
precising  either  the  date,  or  the  quantities  previously  deliver- 
ed, and  that  the  buyer  made  ail  sorts  of  objections  about  the 
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quality  and  weight,  which  terminated  in  the  return  uf  the  10 
half  chests,  the  salç  price  o£  which  deducted  from  the  gross 
purchase  left  the  net  sum  of  $2616.72  cts.  due  by  the  purcha- 
ser.  On  the  I7th  of  Sept.,  1862,  the  vendors  applied  again  for 
a  settlement,  which  on  the  18th  was  replied  to  by  another 
ofler  of  the  buyers  note  with  10  days  extra  to  run  beyond 
the  28th  Sept.,  the  expiry  of  the  4  months'  crédit,  which  was 
declined,  and  the  action  was  thereupon  instituted  on  the  19th 
Heptember.   On  the  27th  Sept.,  the  28th  being  Sunday,  the 
buyer  ofFered  his  accepted  check  for  the  full  amount  of 
$2616.72  cts.,  which  was  not  accepted  because  he  would  not 
pay  the  costs  of  the  action  then  incurred.   The  vendors  admit 
that  the  buyer 's  own  note  would  hâve  satisfied  the  sale  con- 
ditions as  to  a  satisfactory  note  and  that  the  oifered  accepted 
check  was  équivalent  to  cash.    The  action  instituted  on  the 
19th  Sept,  is  in  the  common  assumpsit  form  for  goods  sold 
and  delivered,  for  the  price  of  $2616.72  cts.  and  which  Defen- 
dunt  then  and  there  promised  to  p^y,  but  neglected,  &c.    The 
plcus  set  out  the  spécial  contract,  the  purchase  under  the  auc- 
tion  condition  of  an  absolute  crédit  oi  4>  inonths  as  a  thereby 
sp*!cial  agreement  and  the  conséquent  prematurity  of  the  ac- 
tion at  the  sume  time  tendering  the  sum  of  $2616.72  cts.  with 
interest  for  17  days,  from  28th  September  to  date  of  plea, 
but  without  costs,  and  praying  costs  against  Plaintiff.    In 
reply,  Plaintiffs  admit  the  mode  and  conditions  of  the  sale 
and    purchase,  as  stated,  Defendant's    refusai   to    take  ad- 
vantage  of  the  discount  after  one  month  as  stipulated,  and 
to  conforin  to  the  conditions  of  sale,  by  giving  his  note  dated 
at  a  crédit  of  4  months  from  the  sale,  and  hence  the  insti- 
tution  of  the   action  at  the  time.    The   matter   in  dispute 
botween  the  parties  previous  to  the  action  was  at  first  the 
différence  between  the  simple  interest  offered,  and  the  2  per 
cent  tendered,  amounting  to  about  $20,  then,  as  to  the  amount 
of  10  days'  interest  upon  the  note  tendered  which  note  would 
hâve  been  reccived,  had  the  buyer  been  willing  to  pay  interest 
upon  the  extension  fixed  by  himself,  say  about  25s,  and  lastly 
the  costs  which  had  accrued  upon  the  action  when  the  tender 
was  niade  on  the  27th  September,  and  which  would  hâve 
been  of  no  great  amount.     However  trifling  thèse  différences 
between   the  parties   uiight  be,  points   of  commercial   and 
practical  professional  interest  hâve  arisen  in  the  case  and 
been  submitted,  which  ninst  now  be  decided.     Before  setting 
the  légal  point  in  the  case,  it  is  right  to  remark,  that  Défen- 
dant bas  not,  in  his  pleadings,  complained  either  of  the  qua- 
lity or  of  the  alleged  delay   in   the  delivery  of  the  teas 
which   had    been   urged    by    him   as    the    ground    for    his 
clainiing  the  extension  of  the   time  of  payment,   thereby 
TOME  XIII.  8 


iR^ 


114 


KAPPORTS  JUDICIAIRES  REVISÉS 


iinpliedly  admitting  that  thc  delivery  waa  in  time,  and  the 
quality  correct.  His  tender,  on  the  27th  for  the  28th,  and  its 
itération  in  the  plea  with  interest  from  that  time,  corroborate 
the  sufficiency  of  the  said  quality  and  delivery,  and  Défen- 
dants own  admission  that  the  four  months  in  question  ran 
from  the  28th  May  to  the  28th  September,  is  of  record  in  the 
action.  The  pleas  of  Défendant  in  fact  simply  ofFer  the  issue 
of  his  purchase  at  an  absolnte  crédit  of  4  months,  and  plainly 
and  manifestly  contradict  the  jsfround  as8ume<l  by  him  for 
claiming  the  extension  of  the  crédit  limit  beyond  that  fixed 
by  the  conditions  of  sale.  He  was  in  that  respect  in  his  own 
wrong  ail  through.  The  contestation  has  becoine  narrowed 
to  the  question  of  the  absoluteness  of  the  crédit  of  4  months 
from  tiie  28th  May.  Upon  this  point,  the  testimony  of 
record  must  be  adverted  to  for  a  moment.  The  auctioneer, 
Leeming,  says  that  sales  for  sums  exceeding  $100  are  crédit 
sales,  to  be  settled  in  the  mean  time  by  note.  Hodgson,  Plain- 
titf's  clerk,  says  usuully  everything  under  $100  is  cash,  and 
over  that  amount  is  on  crédit.  Law,  one  of  PlaintiH's,  is  ac- 
quainted  with  the  customary  conditions  of  sales  such  as  that 
referred  to  in  this  case,  whicli  are  usually  cash  up  to  a  certain 
amount,  and  a  term  of  crédit  for  larger  amounts.  Up  to  £25, 
the  customary  ternis  are  cash  ;  over  that  amount  they  are 
crédit.  This  testimony  is  conclusive  that  the  term  of  4  months 
in  this  sale  was  a  term  of  crédit.  The  authorities  are  equally 
conclusive  :  2  Parsons,  p.  456-7,  Contracts."  If  the  goods  are 
sold  on  crédit,  that  is,  if  it  be  a  part  of  the  contract  of  sale, 
that  payment  shall  be  made  at  a  future  day,  there  can  of 
course  be  no  suit  for  the  price  until  that  day.  This  is  undeni- 
able,  both  in  english  and  ïrench  jurisprudence,  because,  in  that 
simple  case,  the  term  is  for  the  benefit  of  the  purchaser,  and 
the  old  axiom  applies  'qui  à  terme  ne  doit  rien."  But,  if'  a 
mode  or  qualilication  be  «ddod  to  be  performed  b}'  the  buyer, 
then  the  benetit  is  mutual,  the  buyer  obstains  his  term  of 
crédit,  and  the  \endor  obtains  a  mode  of  assisting  himself  in 
the  interval.  In  this  case,  the  agreement  was  that  the  buyer 
shuuld  hâve  4  months'  crédit  from  the  day  of  sale  upon  his 
fuvnishing  the  vendors  with  satisfactory  note.  He  obtained 
his  crédit,  but  did  not  furnish  the  note,  What  then  was  the 
right  of  the  vendor  under  the  agreeujent  ?  Parsons,  On  con- 
tracts, {liK'..  6'«ï.)says  :  "  But  if  it  is  also  a  part  of  the  contract 
that  a  note  shall  be  given  immediately,  which  is  to  be  payable 
on  that  future  day,  if  th^s  be  not  given,  an  action  can  at  once 
bt  maintained  for  it,  not  only  because  it  is  a  separate  promise, 
but  because  by  the  practice  of  merchants  this  note  might  he 
made,  by  the  vendors  getting  it  disçounted,  the  means  of 
^iresent  pii^ment,"  Thus  the  mutUal  benefit,-  the  crédit  on  the 
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one  side,  and  the  mcans  of  présent  payinent  on  the  other,  are 
clearly  stated.    Addison,  On  contrads,  p.  240,  maintains  the 
same  principlq  as  above  enunciated  by  Parsons,  and  the  text 
wrlters,  and  adjudged  cases  entirely  çoncur  in  the  right  of  the 
vendor  to  maintain  an  action  to  obtain  the  note.  Addison, 
p.  1 1 20  :  If  the  goods  are  sold  upon  terras,  that  the  purchaser 
is  to  give  his  acceptance  at  two,  three  or  more  months  for 
tlie  price,  and  the  goods  are  then  delivered  to  the  purchaser, 
and  the  latter  refuses  to  give  his  acceptance  according  to  the 
contract,  thi'  vendor  cannot  forthwith  bring  an  action  for 
goods  sold  and  delivered,  but  niust  sue  either  on  the  promise 
to  give  the  acceptance  or  wait  the  termination  of  the  period 
the  bill  or  note  had  to  run.  4  Term.  Rep.  1803,  p.  146,  Musaen 
vs.  Price,  may  be  considered  the  leading  case,  in  which  Lord 
Ellenborough  recorded   his  dissent  from  his  colleagues,  who 
"  held  that  the  buyer,  in  such  a  case  as  this  cannot  be  sued  in 
action  for  goods  sold  and  delivered,  but  upon  the  spécial  con- 
tract only,  and  that  he  could  not  be  sued  in  that.  form  of 
action  till  after  the  expiration  of  the  term,"  and,  in  3  Boss.  & 
Pull.  1803,  p.  582,  Dutton  vs.  ^^Ijmonson,  Lord  Alvanley, 
Chief  Justice,  who  entertained  the  same  opinion  as   Lord 
Ellenborough,yielded  and  followed  the  rule  in  Mv^sen  va. Price, 
especially  knowing  that  his  colleagues  in  his  own  court  differed 
from  him.  Since  that  case  of  Miissen  vs.  Price,  Lord  Ellenbo- 
rough also  yielded  to  those  rulings  as  seen  in  9  East.  498, 1808, 
Hoskins  et  al.,  assignées  of  Drighton,  and  again  in  3  Campbell 
329,  Hutcainmn  vs.  Reid,  in  which  he  held  that  until  crédit 
expired  there  was  no  debt  due,  1813.  And  the  current  of  autho- 
rities  since  1803  has  been  ail  that  way  in  England.  Hoskins  vs. 
Diiperray,  9  East.  498.  Gutkay  vs.  Murray,  1  Camp.  335.  Ori^n 
vs.  Lonqfield,  3  Camp.  254.  Joseph  vs.  Knhx,  ditto  320  ;  id  329  ; 
id  414.  Boss.  &  Pull.  p.  330,  Brooks  &  White.  The  same  has  been 
also  held  in  Upper  Canada,  5  U.  C.  Q.  B.  Repert.,  p.   159, 
Wdkejield  vs.  Gorrie,  in  which  the  court  held  that  such  a  pur- 
chaser was  one'unconditionally  on  crédit,  axid  could  not  be 
treated  as  a  purchaser /or  cash  upon  his  refusai  to  furnish  the 
note,  and  could  not  be  sued  on  common  counts  before  expiry 
of  the  time.  Now,  in  the  case  of  Mussen  vs.  Price,  the  action 
wus  for  goods  in  common  assumpsit  form  before  the  expiry 
of  the  time  of  crédit,  and  the  judges  objected  because  the 
action   was   brought  upon   an  assumpsit  "  implied  in  law, 
"  and  not  upon   an  express  assumpsit,  that  it  was  not  an 
"  implied  contract,  but  express,  including  the  terms  on  which 
"  one  agreed  to  buy  and  the  other  to  sell,  for  the  non-perfor- 
"  niance  of  which  the  party  had  his  remedy  in  damages  ;  the 
"  vondor's  argument  going  upon  an  assumption    thûit  the 
"  giviug  of  the  bill  was  a  condition  i^pon  which  the  crédit  was 
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"  tobe  given,  8ti,id  there  was  no  such  cundition  in  the  contract, 
"  the  Venddt  would  not  hâve  the  full  benefit  of  his  contract, 
"  if  he  iâ  called  upon  for  the  full  sum  before  the  expiration  of 
"  the  crédit,  but  the  tenus  of  the  contract  werealso  introduced 
"  for  the  benefit  of  the  vendor,  that  he  might  hâve  in  hù 
"  handft  an  instrument  which  he  could  negotiate."  And  in 
Brooka  va  White,  Boas,  and  Ptdl.  above  cited,  J.  Chamber 
said  the  qualifications  respecting  the  mode  of  payinent  are  for 
the  benefit  of  the  purchaser,  and  during  the  time  to  which 
they  relate,  the  seller  nmst  sue  on  a  spécial  contract.  There  is 
also  att  Amefican  authority  which  is  un  portant  :  21  Wendell, 
p.  90,  Hanna  vs.  Mills  and  Hooker,  in  error  from  Superior 
Court,  N.  Y.  city,  in  which  ail  the  English  cpses  were  refer- 
red  to  and  commented  upon.  Mr.  Justice  Bronsdon,  the  pre- 
siding  judge  in  error,  having  reviewed  them  as  settled,  he 
thus  proceeds  :  "  the  right  of  action  is  as  perfect  on  a  neglect 
"  or  refusai  to  give  the  bill  as  it  can  be  after  the  crédit  has 
"  expired.  The  only  diference  between  suing  ai  one  time  or 
"  the  other  relates  to  the  form  of  the  remedy  ;  in  this  case  the 
"  Plaintiflf  must  déclare  specially  ;  in  the  other  he  may  déclare 
"  generally.  The  remedy  itself  is  the  same  in  hoth  cases  ;  the 
"  damages  are  the  price  of  the  goods.  The  party  cannot  hâve 
"  two  actions  for  one  breach  of  a  single  contract  ;  and  the  contract 
"  is  no  more  broken  after  the  crédit  expires  than  it  was  the 
"  moment  the  note  or  bill  was  wrongfuUy  withheld."  It  is 
undeniable  that  a  sale  upon  the  conditions  stated  and  proved 
in  this  case  is  a  sale  upon  crédit  ;  and  it  is  equally  undeniable 
that  such  crédit  sale  coupled  with  the  agreement  by  the  pur- 
chaser to  furnish  a  note  for  the  price  of  the  goods  purchased 
would  give  immediately  rights  to  the  vendor  to  demand  the 
note.  Technically  the  common  assumpsit  form  for  goods  sold 
is  for  the  price  of  goods  sold.  and  promised  to  be  paid  present- 
ly,  but  neglected,  to  the  vendor's  damage,  of  what  ?  How  is  it 
measured  ?  By  the  price  of  the  goods.  The  spécial  assumpsit 
for  non-delivery  of  a  note  representing  the  price  of  those 
goods,  but  neglected  or  refused  to  be  given,  is  also  to  the  ven- 
dor's damages,  in  what  ?  How  to  be  measured  in  that  case  ? 
Why  still  by  the  price  of  the  goods.  In  both  cases,  the  damage 
then  is  the  same,  namely,  the  price  of  the  goods  as  remarked 
by  Mr.  Justice  Bronsdon,  and  the  only  différence  is  the  form 
of  the  remedy,  as  he  observes  :  but  though  both  resuit  in 
damages  establishcd  by  the  price  of  the  goods,  the  two  forms 
of  action  are  dissimilar  in  this,  the  évidence  that  would  sup- 
port the  common  assumpsit  would  not  sustain  the  spécial 
assumpsit,  and  the  proof  upon  the  express  contract  would 
show  something  différent  from  an  implied  contract.  Now,  in 
our  practice,  we  are  not  tied  down  to  the  strict  niceties  of  the 
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English  forins  of  action,  and,  sometimes,  vuiy  much  to  our 

practical  disadvantage,  because  it  beconies  necessary  to  make 

up  the  issues  by  spécial  pleadings  which,  in  many  caHes,  in 

fact,  do  not  tender  issues  upon  the  action  brought,  but  as  it 

were,  make  new  demaads.  In  this  case,  for  instance,  the  form 

of  remedy  is  the  common  assumpsit  form,  showing  the  sale 

and  delivery  of  the  teas  for  the  price  naraed  with  the  implied 

contract  attaching  to  the  purchaser  to  n.ake  présent  pay- 

ment.  The  proof ,  in  such  a  case,  is  necessarily  simple,  that  of 

the  purchase  and  receipt  of  81  boxes  of  the  tea  for  such  a 

value,  the  law  filling  in  the  implied  contract.    But  the  spécial 

pleas  and  answer  hâve  brought  into   Court  a  spécial  agree- 

ment,  and  that  it  is  that  spécial  contract,  not  the  implied 

assumpsit,  which  is  the  matter  of  the  contract  ;  it  is  in  fact 

the  <lamage  suffered  by  the  non-delivery  of  the  note,  which 

would  hâve  furnished  the  price  by  means  of  the  discount  of 

the  note  for  raoney,  and  that  damage   is  the  value  of  the 

goods.  The  case,  as  appears  then  in  the  pleadings,  will  be 

more  plainly  stated   coloquially.   The   PlaintifFs  say  :   You 

Défendant,  on  the  28th  of  May,  1862,  purchased  our  teas 

for  the   price  of  $2,616.72,   which   teas   were  delivered   to 

you  then  and  there,  and  the  price  of  which  you  promised  to 

pay  to  us  presently  on  demand.    The  Défendant  answers: 

True,  I  bought  the  teas  for  that  price  ;  but  you  agreed  to  give 

me  a  crédit  of  four  months  from  the  tiine  of  sale,  and  you 

cannot  ask  for  the  money  until  that  time  has  expired,  The 

PlaintifFs  reply  :  Yes,  we  did  agrée  to  give  you  that  crédit, 

but  it  was  on  the  condition  that  you  did  then  and  there  give 

us  a  satisfactory  note  at  four  months  from  the  date  of  sale, 

which,  in  commercial  usage,  would  hâve  given  us  the  use  of 

the  money,  by  means  of  its  discount,  and  without  interfering 

with  you.  You  hâve  had  our  teas  in  your  possession,  and 

thereby  enjoyed  our  capital,  and  having  refused  to  fumish  to 

us  the  note  or  its  représentative  ;  you  hâve  therefore  caused 

the  damage  of  the  price  of  your  purchase.  In  this  state  of  the 

pleadings,  mère  tecnnical  forms  disappear  altogether,  and  the 

case  is  submitted  as  it  in  fact  is.  None  of  the  english  or  other 

cases  cited  above  présent  such   a  state  of  pleadings  as  this 

case,  and  to  thât  extent  are  not  strictly  applicable  upon  the 

(jucstion  of  remedy,  or  form  of  action,  or  of  the  question  of 

procédure  ;  this  case  must  be  taken  up  and  adjudged  as  it  is, 

in  the  contestation  made  up  for  jndicial  décision  ;  nor  can 

Respondent  complain,  because,  as  before  observed,  he  was  in 

lus  own  wrong  in  unjustly  claiming  before  action  brought  an 

extension  beyond  the  term  of  crédit,  and  in  holding  and  using 

PlaintiflTs  goods,  without  afFording  to  them  the  means  of 

having  in  their  hands  an  instrument  which  they  coiddnego- 
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tiate  M  laid  down  by  the  judges  in  the  case  of  Musaen  and 
Price,  and  which  is  corroborated  by  a  similar  case  under 
French  law.  Dalloz.  Ju/riap.  du  Roy.,  2e  partie,  1835,  p.  132  ; 
Meerman  va  Bettomeyer.  A  quantity  of  wine  was  sold,  t'or 
which  a  crédit  note  was  to  be  given  ;  the  wine  was  delivered 
at  once,  and  the  note  refused  to  be  given.  Action  was  at  once 
instituted  by  the  vendor  against  the  purchaser.  The  case  went 
Jby  default  against  Défendant,  and  judgrnent  was  rendered  for 
Plaintiff,  the  vendor.  Upon  Defendant's  appeal,  the  original 
judgrnent  was  conlirraed.  The  Court  of  Appeal,  holding  that 
the  breach  to  give  the  note  gave  immédiate  right  of  action  to 
the  vendor  to  sue  for  the  price,  upon  the  ground,  "  puisqu'il 
"  est  de  principe  en  matière  commerciale  que  les  effets  de  com- 
"  merce  sont  la  représentation  d'une  monnaie  réelle,  surtout 
"  entre  négociants."  The  principle  of  this  French  décision  is  in 
exact  contormity  with  the  principle  of  the  English  cases  ;  the 
note  is  the  représentative  negotiablo  équivalent  of  the  goods 
sold  and  delivered,  and  the  amount  claimed  is  the  price  of  the 
goods  which  becomes  the  mensure  of  the  damage  suftered  by 
Plaintiffs  from  the  breach  of  Defendant's  spécial  contract  to 
deliver  the  note  when  demanded.  The  décisions  in  both  Sys- 
tems rest  upon  the  commercial  convertibility  of  the  note  into 
money,  and  the  légal  implication  that  the  note  was  money  in 
a  commercial  sensé.  Under  thèse  circumstances  the  judgrnent 
appealed  from  cannot  be  sustained,  and  the  judgment  must 
be  in  favor  of  Appellants. 

Mqndeleï,  J.  :  This  is  an  appeal  from  the  judgment  rendered 
by  the  Superior  Court  of  Montréal  (Monk,  J.)  condemning 
Bespondent  to  pay  a  certain  sum  of  money,  being  the  amount 
of  a  purchase  of  packages  of  tea  sold  to  him  on  8th  May, 
1862,  at  auction,  by  Jno.  Leeming  &  Co.,  for  Pluintifts.  The 
action  was  instituted  on  the  19th  September,  1862.  Défendant 
has  pleaded  he  had  a  right  to  4  months'  crédit,  that  he  ofi'ered 
the  amount  by  an  accepted  chèque  but  without  costs  :  Plaintiffs 
refused.  The  Court  hos  declared  the  oflfer  by  a  chèque  a  légal 
tender.  I  am  of  opinion,  from  the  record  and  évidence,  that 
the  judgment  of  the  Court  below  should  be  reversed.  1.  The 
crédit  of  four  months  was  not  an  absolute  crédit,  but  four 
months  crédit  on  satisfactory  paper,  &c.,  which  Défendant, 
though  bound  to  give,  persisted  in  refusing,  pretending  at  tho 
time  that  he  was  entitled  to  an  absoltcte  crédit  of  four  months. 
2.  Whatever  may  be  said  as  to  Plaintiffs  making  no  objection 
to  the  chèque  offered  by  Défendant,  still  the  Coui't  below  coukl 
not  juridically  in  its  judgment  déclare  an  offer  made  by  a 
chèque  to  be  a  légal  tender. 

The  following  was  the  judgment  of  the  Court  of  Appeals  : 
The  Court,  considering  that  Appellants  did,  on  the  twenty- 
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cighth  day  of  May,  1862,  selï  aiuî  deîîver  to  ftesponrlent  tho 
»|uantity  of  tea  by  him  in  his  pleadings  adtnitted,  at  and  for 
the  priée  and  sum  of  $2616.72,  at  a  crédit  of  four  nionths 
from  sàid  date,  upon  the  condition  of  Respondent  furnishing 
to  Appellants  negotiable  paper,  payable  at  the  ekpiration  of 
the  said  term  of  crédit:  considering  thaf  Appejlants  had, 
tlierefijre,  a  légal  right  to  deumnd  and  hâve  from  Respondent, 
at  and  after  the  saia  delivery,  such  negotiable  paper  payable 
as  aforesaid,  for  the  aniount  of  the  sale,  and  upon  failure 
thereof  by  Respondent,  to  institute  an  action  at  law  against 
him  for  the  immédiate  recovery  of  the  said  sum  of  money  : 
considering  that  Respondent  did  not  comply  with  the  deniand 
of  Appellants  to  furnish  to  them  the  said  negotiable  paper 
before  the  institution  of  their  action  in  tins  behalf,  and 
that  their  said  action  was  not  prématuré  as  alleged  in  the 
pleadings  of  Respondent  :  finally,  considering  that  the  tender 
made  and  fyled  in  this  Court  by  Respondent  on  the  twenty- 
seventh  day  of  September,  1862,  after  the  institution  of  the 
action  against  him  by  Appellants  was  not  sufïicient,  nor  good 
and  valid  in  law,  under  the  circumstances  of  the  case,  the 
same  having  been  made  for  the  amount  of  the  said  purchase 
with  interest  thereon  from  the  date  of  the  said  tender  only, 
and  also  less  the  costs  of  the  action  ;  considering  that,  in  the 
judgment  pronounced  by  the  Superior  Court  at  Montréal  on 
the  twenty-tifth  day  of  June,  1863,  affirming  the  sufficiency 
of  the  tender,  and  cbndemning  Appellants  to  pay  to  Respon- 
dent the  costs  of  suit,  therç  is  error,  this  Court  doth  revprse 
and  set  aside  the  said  judgment,  and  proceedingto  render  the 
judgment  which  the  Court  below  ought  to  bave  rendered  doth 
condemn  Respondent  to  pay  to  Appellants  the  sum  of  $2616.72, 
the  price  and  value  of  the  tea  so  purchased  by  him  with 
interest  thereon  from  the  nineteenth  day  of  Septei^iber,  1 862, 
the  date  of  service  of  process,  and  also  their  costs  of  suit  in 
the  Court  below  as  also  ail  their  costs  in  the  court.  (8  J..  p.  74 
et  14  D.  T.  B.  a,  p.  853). 

Strachan  Bethune,  for  Appellants. 

Henry  Stuart,  Q.  C.,  Counsel. 

M.  DoHERTY,  for  Respondent. 

R.  McKay,  Counsel. 
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Cour  Supérieure,  Montréal,  30  marH  1864. 
Coram  Loranoer,  J. 

DUFRESNE  V8.  LaMONïAONE. 

Jugi  :  lo.  Que  l'imputation,  faite  dans  une  action  non  contestée  et  sur 
laquelle  est  intervenu  un  jugement  ex  parte,  doit  Hre  maintenue  &  l'en- 
contre  du  débiteur  qui  aurait  dû  la  conteBter  alors,  s'il  v  avait  lieu. 

2o.  Que,  depuis  l'abolition  du  système  féodal,  le  bail  à  cens  n'étant 

Ïlus  reconnu,  notre  loi  ne  reconnaît  comme  baux  h  long  terme  que  le 
ail  à  rente  et  le  bail  empiiytéotique,  et  que,  dans  l'espèce  actuel,  le 
bail  à  long  terme  stipulé  entre  les  parties  est  un  bail  empiiytéotique. 

3o.  Que  le  droit  de  commise  s'exerce  à  l'égard  de  ce  bail  sans  aucun» 
stipulation  par  le  défaut  de  paiement  de  la  rente  ou  canon  emphytéo- 
tique pendant  trois  années  et  san»  aucune  mise  en  demeure  de  payer. 

4o.  Que  le  juge  a  le  pouvoir  d'accorder  un  sursis  à  l'exécution  du 
jugement  prononçant  la  résolution  de  ce  bail  avec  faculté  au  preneur 
de  payer  pendant  ce  délai  et  de  garder  possession  de  l'héritage. 

Le  9  avril,  1855,  par  acte  appelé  bail,  fait  à  Montréal, 
Weekes,  N,  P.,  le  Demandeur  loua  au  Défendeur,  un  terrain 
vacant,  situé  à  Montréal,  pour  quinze  années,  moyennant  £10 
par  an,  pour  les  dix  premières  années,  et  £15  pour  les  cinq 
dernières  années,  payables  les  1er  novembre  et  1er  mai  de 
chaque  année,  en  sus  des  taxes  et  cotisations.  Le  Défendeur  s'o- 
bligea de  construire  sur  ce  terrain,  des  bâtisses  de  la  valeur  de 
£500  à  £600,  qui,  à  l'expiration  du  bail,  appartiendraient  au 
Demandeur,  à  sa  faculté,  en  payant  £200  au  Défendeur,  sinon, 
les  bâtisses  et  le  terrain  deviendraient  la  propriété  du  Défen- 
deur, moyennant  le  payement  de  £600  au  Demandeur.  Le  6 
avril,  le  Demandeur  paya  au  Défendeur,  suivant  qu'il  appert 
par  l'acte  reçu  ce  jour  là,  devant  le  même  notaire,  la  moitié 
de  la  somme  de  £200,  et  lui  paya  la  balance  le  14  mai  de  la 
même  année,  et  ce,  dans  le  but,  y  est-il  dit,  de  favoriser  le 
Défendeur.  Le  Demandeur,  par  son  action,  reclamait  la  somme 
de  £45,  pour  quatre  années  et  demi  du  loyer  de  ce  terrain,  et 
£13  68.  pour  les  cotisations,  et  concluait  à  la  résiliation  du 
bail.  Le  Défendeur  a  plaidé  une  première  exception,  alléguant 
qu'il  n'avait  jamais  été  mis  en  demeure  de  payer  les  arré- 
rages, et  qu'en  conséquence,  le  Demandeur  était  non  recevable 
en  sa  demande  pour  expulsion.  Par  la  seconde  exception  le 
Défendeur^  allègue  que,  par  un  acte  reçu,  le  22  juin  1855, 
Weekes,  N.  P.,  le  terme  du  bail  a  été  prorogé  à  vingt  ans,  et 
que  le  loyer  des  cinq  dernières  années  fut  élevé  à  £19,  et 
qu'au  lieu  de  construire  des  bâtisses  de  la  valeur  de  £600, 
il  y  a  construit  des  bâtisses  de  la  valeur  de  £1100  qu'il  a  payé 
tout  sou  loyer  jusqu'au  1er  mai  1863,  ainsi  que  les  cotisations. 
Par  sa  réponse  spéciale  à  cette  seconde  exception,  le  Deman- 
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deur  a  prétendu  (|ue  la  seule  Homme  qui  lui  a  été  payée  a  été 
ctille  de  £92  5h,  et  ce  à  diverses  époques  et  qui  a  été  imputée 
sur  des  billets  et  obligations  que  lui  devait  le  Défendeur,  pour 
1(^  recouvrement  desquels  il  a  obtenu  un  jugement  ex  parte 
contre  le  Détendeur,  et  par  lequel,  crédit  lui  a  été  donné  de 
cette  somme  qui  a  été  imputée  sur  les  billets  et  obligationa 
LoRANGER  J.  :  Sur  les  faits  de  la  cav.se,  trois  questions  se 
présentent  et  elles  ont  été  l'objet  de  plaidoirie  des  parties. 
1ère  Qiiestion.  Dans  le  silence  des  parties  sur  l'imputation  du 
la  somme  de  £92  5s.  payée  au  Demandeur,  cette  somme  a-t- 
elle  été  imputée  sur  les  loyers  ou  sur  l'obligation  et  les  billets  ? 
2ème  Question.  Si  le  paiement  de  cette  somme  ne  doit  pas 
être  imputé  sur  le  loyer,  quelle  est  la  nature  du  bail  du  9 
avril,  1855  ?  Est-ce  un  bail  ordinaire  soumis  aux  règles  tra- 
cées par  le  Statut  des  locateurs  ou  locataires  ?  Ou  bien,  est-ce 
un  bail  emphytéotique  ?  3èwe  Question.  Dans  ce  dernier  cas, 
le  défaut  de  paiement  du  loyer  pendant  quatre  années  et 
demie,  emportera-t-il  la  i^escision  du  bail  et  à  quelles  condi- 
tions ?  Sur  la  première  question,  deux  règles  de  droit  rela- 
tives aux  imputations  paraissent  se  trouver  en  conflit  par 
rapport  à  la  présente  espèce.  La  première  est  :  que,  quand 
l'imputation  n  a  été  faite  ni  par  le  débiteur  ni  par  le  créan- 
cier, elle  doit  se  faire  sur  celle  des  dettes  que  le  débiteur  avait 
le  plus  d'intérêt  à  acquitter.  La  seconde  est:  qu'entre  les 
dettes  civiles,  l'imputation  doit  se  faire  plutôt  sur  celles  qui 
produisent  des  intérêts  que  sur  celles  qui  n'en  procluisent  pas  ? 
J'adopterais  ce  genre  d'imputation  et  débouterais  le  Deman- 
deur de  sa  demande,  si  ce  n'était  l'action  intentée  par  lui 
contre  le  Défendeur  le  12  octobre,  1863,  sur  la  balance  des 
billets  et  obligations,  et  le  jugement,  rendu  sur  cette  demande. 
Par  le  libellé  de  la  demande  et  l'état  qui  y  est  annexé,  le  De- 
mandeur a  fait  l'imputation  de  la  somme  de  £92  5s.  sur  les 
billets  et  obligations,  le  Défendeur  a  accepté  cette  imputation 
en  ne  plaidant  pas  à  la  demande,  et  la  cour  l'a  sanctionnée  par 
son  jugement,  en  condamnant  le  Défendeur  à  payer  le  mon- 
tant de  ces  billets  et  obligations  ;  moins  la  somme  de  £92  ôs. 
payée.  Le  jugement  dit  en  termes  exprès  que  le  Défendeur 
est  condamné  à  payer  au  Demandeur  la  somme  de  £327  13s 
7d,  balance  de  £420  4s  5d,  faisant  la  différence  entre  les 
deux  sommes.  Dans  l'espèce  à  résoudre,  les  obligations  et  le 
billet  produisaient  des  intérêts,  le  bail  n'en  produisait  pas. 
Cependant  le  débiteur  avait  plus  d'intérêt  à  acquitter  le  loyer 
dont  le  défaut  de  paiement  pouvait  emporter  la  rescision  du 
bail,  et  la  perte  de  ses  améliorations  que  l'obligation  dont  on 
Qe  fait  pas  voir  qu'elle  emportait  hypothèque  ;  vu  qu'elle  n'a 
pas  été  produite.  Sur  ce  conflit,  il  me  paraît,  que  l'on  doit 
suivre  l'opinion  de  Pothier,  qui,  traitant  de  l'imputation  des 
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paietnentH,  au  numi^ro  577  do  Hon  traité  des  obligatiom;,  dit, 
au  corollaire  (I  :  "  Tous  ces  corollaires  peuvent  recevoir  par  les 
"  circonstances,  des  exceptions  (pli  sont  laissées  k  l'arbitrage 
"  du  juge.  D'après  les  circonstances  du  litige,  il  faut  que  It! 
juge  aruitre  l'imputation.  Le  Demandeur  ne  réclame  le  loyer 
qu  à  compter  du  1er  mars,  1840,  reconnaissant  les  avoir  reçus 
jusque  là.  Le  créancier  a  donc  fait  lui-inAuje  l'imputation,  et 
le  débiteur  ne  s'y  est  pas  oppo.sé.  iSuivant  les  princii^  reçus 
en  cette  matière,  quand  le  débiteur  qui  paie  n'impute  pas  lui- 
môme  son  paiement,  le  créancier  peut  le  faire,  et  le  débiteur  (jui 
accepte  la  quittance  fai.sant  l'imputation  sur  une  dette  quel- 
con<|ue,  (juand  plusieurs  dettes  sont  dues,  est  censé  avoir  ac- 
cepté cette  imputation,  quelque  soit  d'ailleurs  la  différence 
dans  la  nature  dtjs  diverses  créances.  Ici,  par  son  action,  le 
créancier  a  fait  l'imputation,  L  débiteur  l'a  acceptée  en  ne  la 
contestant  point,  à  une  époque  où  la  présente  action  était 
pendante,  et  le  tribunal  a  sanctionné  cette  convention  impli- 
citement faite  entre  eux.  En  outre,  par  ce  paiement,  lé  Défen- 
deur a  eu  crédit  de  la  somme  payée,  et,  si  je  faisais  l'imputation 
qu'il  réclame,  je  lui  accorderais,  pour  cette  somme,  un  crédit 
(|u'il  a  déjà  obtenu  de  la  cour.  Cette  considération  serait  seule 
suffisante  pour  me  faire  décider  contre  lui  la  question  d'im- 
putation ;  et  appuyée  de  l'autre  elle  ne  laisse  dans  mon  esprit 
aucun  doute  que  le  loyer  réclamé  par  le  Demandeur  lui  est 
dû,  c'est-à-dire,  pour  une  période  excédant  trois  années.  La 
seconde  question.  Le  bail  du  9  juin  1845  a-t-il  été  un  bail  à 
loyer  ou  à  ferme  ordinaire;  sinon  est-ce  un  bail  emphytéotique  ? 
Un  bail  à  loyer  suivant  les  principes  de  notre  jurisprudence 
ne  transfère  aucun  droit  réel.  Potliier,  Louage,  n"  285  :  "  Le 
"  droit  du  conducteur  suivant  la  définition  que  nous  en  avons 
"  donnée,  n'est  qu'un  droit  de  créance  personnelle  qu'à  le  con- 
"  ducteur  contre  la  personne  du  locateur  ;  c'est  seulement  jws 
"  ad  rem.  C'est  pourquoi  la  tradition  qui  est  faite  de  l'héritage 
"  du  locataire  ou  fermier  non  seulement  ne  lui  en  transfère 
"  pas  la  propriété  (non  solet  loeatis  dominium  niutare)  mais 
"  elle  ne  lui  transfère  auc  in  droit  dans  la  chose,  pas  même  lu 
"  possession  de  la  chose  ;  (-Ile  continue  d'appartenir  au  locateur." 
No  288  :  "  Des  princip>:;ioue  nous  venons  d'établir  résulte  une 
"  différence  très  grande  entre  le  droit  d'un  locataire  ou  fermier 
"  et  celui  d'un  usufruitier,  d'un  emphytéote,  etc.  Le  droit  de 
"  ceux-ci  est  un  droit  dans  la  chose  qu'ils  conservent,  en 
"  quelques  mains  que  passe  la  chose.  Au  contraire,  le  locateur 
"  ou  fermier  n'ayant  aucun  droit  dans  l'héritage  qui  lui  a  été 
"  livré  si  le  locateur  a  vendu  ou  légué  cet  héritage  à  quelqu'un 
"  sans  la  charge  de  l'entretien  du  bail  qu'il  en  a  fait,  cet  acheteur, 
"  ce  légataire  ne  serait  pas  obligé  de  l'entretenir  à  moins  qu'ils 
"  ne  l'aient  approuvé,  du  moins  tacitement."  Un  bail  fait  pour 
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plus  (le  neuf  nnn  n'est  pan  un  bail  h  loyer,  mais  un  bail  à  long 
tcniH!  (jui  conférait  un  droit  iunnobilier.  Pothier,  Lomtfje, 
nos  4  5.  Troplong,  L(y\ia<je,  sur  l'art.  1799  «lu  co<le  civil,  n*^  4, 
|).  74.  Do  ce  qui  précMe,  il  est  évident  qui!  le  bail  en  question 
t'ait  originairement  pour  quinze  ans  et  prorogé  jusqu'au  terme 
(le  vingt  année.",  n'a  pas  l'té  un  simple  bail  à  loyer.  Il  a  été 
un  bail  à  long  terme.  Mni^^  dans  quelle  cla.sse  de  baux  à  long 
terme  ou  à  longues  années  doit-il  être  placé  ?  Notre  loi  ayant 
iilioli  le  système  féodal,  et,  par  conséquent,  le  bail  à  cens,  ne 
rt'coimaît  aujourd'hui  comme  baux  à  long  ternu;  (juo  le  Imil  à 
rente  ei  le  bail  enjphytéoti()Ue.  Sans  entrer  dans  l'énumération 
(les  faits  .sur  les(iuels  ces  deux  baux  se  ressemblent  ou  diffî»rent 
l'un  de  l'autre,  qu'il  suffise  de  dire  que  le  caractère  particulier 
(lu  bail  emphytéotique  et  qui  le  distingue  du  bail  à  rente  est 
(le  la  part  de  l'euiphytéote  l'obligation  d'améliorer  l'héritage 
liaillé.  Le  bail  emphytéotique  est  un  contrat  par  lequel  le  pro- 
l)riétaire  le  cède  pour  plus  de  neuf  ans  et  j>our  pas  plus  de 
(|uatre-vingt-dix-neuf ,  à  la  charge  par  le  preneur  d'y  faire  des 
améliorations  et  de  payer  une  rente  annuelle,  et  moyennant 
les  autres  charges  qu'on  peut  y  stipuler.  (1)  D'après  cette 
définition,  il  est  évident  que  le  bail  en  question  fait  pour  vingt 
ans  par  le  Demandeur  au  Défendeur  d'un  héritage  que  le 
preneur  a  promis  d'améliorer  à  un  montant  de  £400  à  £600, 
moyennant  une  rente  ou  canon  emphytéotique,  variant  de  dix 
à  quinze  louis  payable  semi-annuellement,  a  été  un  véritable 
liail  emphytéotique,  auquel  doivent  s'appliquer  les  règles  (jui 
gouvernent  ce  contrat  et  sujet  à  résolution  pour  les  causes 
prononcées  par  la  loi.  Touchons  maintenant  à  la  troisième 
(|uestion  dont  la  .solution  nous  sera  comparativement  facile. 
Pendant  quatre  années  et  di;mie,  le  Défendeur  a  négligé  de 
payer  sa  rente  ou  canon  emphytéotique.  Or, rien  de  plus  élémen- 
taire en  droit  que  le  principe  que  le  défaut  de  paiement  de  la 
rente  ou  canon  emphytéotique,  pendant  trois  années,  emporte 
la  résolution  du  bail,  que  le  bailleur  rentre  dans  la  propriété 
de  l'héritage  et  des  bâtisses  construites  par  le  preneur,  con- 
formément à  sa  stipulation,  et  que  ce  droit  de  commise  est  de 
la  nature  du  contrat,  c'est-à-dire  qu'il  s'exerce  sans  stipulation 
à  cet  égard.  Dans  leur  projet  de  codification,  his  commissaires 
eu  ont  fait  l'objet  d'un  article  spécial.  Voyez  liv.  2e,  tit.  5  de 
l'einphytéose,  sec.  1ère,  art.  8.  (2)  Le  bail  doit  donc  être  résolu 
et  le  Défendeur  déclaré  déchu  de  l'immeuble  en  question  et 
•le  ses  améliorations.  Vainement  on  objectera  que,  dans  la 
présente  espèce,  le  bailleur  devant,  à  l'expiration  du  bail, 
l)ayer  £200  pour  les  améliorations,  à  son  refus  de  le  faire, 

(I)  V.  art.  567-68  C.  C.  .    •    , 
(•-')  V.  ftrt.  574  C,  C. 
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le    preneur  pouvait   garder  l'héritage    et  les  bâtisses  qu'il 
y  construirait,  moyennant  le  paiement  de  la  somme  de  £600, 
et  que  l'acte  en  question  a  renfermé  une  promesse  éventuelle 
de  vente.  Qu'importe  cette  circonstance  ?  Comme  la  plupart 
des  contrats  commutatifs,  le  bail  emphytéotique  est  susceptible 
de  toutes  les  ^stipulations  qui  ne  répugnent  pas  à  la  nature,  et 
CL^s  stipulations,    quelque  inusitées  qu'elles  soient  ne  peuvent 
avoir  l'effet  de  le  soustraire  à  l'opération  des  règles  qui  lui 
sont  propres.   D'ailleurs,  le  fait  que  le  bailleur,  par  anticipa- 
tion, paya  la  somme  de  £200,  stipulé  au  contrat   originaire, 
n'impose  -t-il  pas  un  prompt  silence  à  cette  objection  ?   La  ré- 
solution doit  donc  être  prononcée,  nial^çré  que  le  bailleur  n'ait 
pas  mis  le  preneur  en  demeure  de  payer  ?  Cette  demeure  n'é- 
tant pas  nécessaire,  nonobstant  ce  qu'en  dit  le  Défendeur. 
Dans  aucun  des  auteurs  qui  ont  traité  de  l'emphytéose,  il  n'est 
fait  mention  de   la   nécessité  de  cette  mise  en  demeure.  Je 
trouve  m,ême   le  contraire  enseigné  par  les  éditeurs  du  nou- 
veau Denisart,  vo.  Emphitéote,  vol.  7,  p.  542,  sec.  3ème,  ver- 
set 2  :  "  Un  des  premiers  engagements  qui  résultent  de  l'em- 
"  phythéose  à  l'égard  du  preneur,  est  celui  de  payer  le  canon 
"  ou  la  l'ente  emphytéotique.    Si  l'emphytéote  laisse  écouler 
"  trois  années  sans  acquitter  la  redevance,  il  peut  être  expulsé 
"  par  le  bailleur  qui  n'est  p»us  même  obligé  de  lui  faire  un*; 
"  sommation   de   payer."  La  seule  questiort  qui  reste,  est  de 
.savoir,  à  quelles  conditions  la  résolution  doit  être  prononcée  ? 
Doit-elle  l'être  purement  et  simplement,  ou  doit-on  accorder 
un  délai  pour  purger  sa  demeure.  Il  n'est  pas  douteu.x  que  le 
juge  ait  ce  pouvoir  d'accorder  un  su  rais  à  l'exécution  du  juge- 
ment prononçant   la  résolution,  avec  faculté  au  preneur  de 
Êayer  pendant  ce  délai  et  de  garder  possession  de  l'héritage. 
>omat,  Low  civiles,  partie  2,  livre  2,  titre  4,  .sec.  10,  no.  11, 
observe  qu'il  est  de  la  prudence  du  juge  selon  la  qualité  des 
améliorations  et  des  autres  circonstances,  d'accorder  à  l'emphy- 
téote ur  délai  raisonnable  pour  le  mettre  en  état  ou  de  payer 
et  conserver  le  fonds,  ou  do  pouvoir  le  vendre.  Pothier,  8<iil 
à  rente,  no.  40,  s'exprime  ainsi  :  "  A  l'égai'd  de  l'autre   objet 
"  de  l'action  qui  est  de  rentrer  dans  l'héritage  à  défaut  de 
"  paiement  de  la  rente,  le  bailleur  n'y  est  reçu  que  lorsqu'il  lui 
"  t.->t  ûu  plusieurs  termes  ;  même  en  ce  cas  le  juge  avant  des  ta- 
"  tuer  déKnitivement  a  coutume  d'ordonner  que  le  preneur 
"  .sera  tenu  de  payer  dans  un  certain  temps  fixé  par  la  .sen- 
"  tence,  faute  de  quoi  il  sera  permis  au  bailleur  de  rentrer.  Il 
"  y  a  plus  ;  même  après  que  le  bailleur  a  obtenu  la  sentence  qui 
"  lui  permet  de  rentrer  et  qui  cpndaume  le  preneur  faute  dv 
'■  paiement,  à  i|uitter  l'héritage,  le  preneur  peut  encore  sur 
"  l'appel,    en  payant  tous  les  arrérages  qu'il  doit  et  en  oft'rant 
"  de  payer  tous  les  dépens,  se   faire  renvoyer  de  la  deutan'lc 
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"  (lu  bailleur  et  demeurer  dans  l'héritage.  Je  pciiise  inêuie  que 
'•  quoiqu'il  eût  été  condamné  par  arrêt  à  quitter  l'héritage 
'  faute  de  paument,  net» rit  pas  encore  en  ce  cas  condamné 
"  purement  et  simplement,  mais  faute  de  paiement,  avant  que 
"  l'arrêt  soit  exécuté,  et  que  le  bailleur  soit  rentré  dans  l'heri- 
'  t»ige,  il  peut  encore  en  payant  tout  ce  qu'il  doit,  ou  en  con- 
signant sur  le  refus  du  bailleur,  se  conserver  en  la  posses- 
"  .sion  de  l'héritage."  Dictionnaire  lie  droit,  vol.  1,  vo.  Empfty- 
téose,  page  705  :  "  Faute  de  paiement  de  trois  années  de  rede- 
"  vancc,  pour  des  biens  appartenant  à  des  particuliers,  ou 
"  faute  de  paiement  de  deux  années,  pour  ceux  qui  appartien-^ 
"  lient  à  l'église,  le  preneur  peut  être  expulsé  ;  mais  il  faut 
"  (|Ue  le  bailleur  le  fasse  ordonner  par  justice,  partie  appelée, 
"  à  laquelle  le  juge  doit  donner  la  liberté  de  purger  sa  de- 
'  meure  ;  sinon  déguerpir."  Cette  doctrine  équitable  n'a  rien 
d'exorbitant  en  droit.    Elle  est  empruntée  à  la  théorie  des 
conditions  qui  ne  s'exécutent  rarement  à  la  rigueur,  sans  ac- 
corder au  débiteur  un  délai  pour  remplir  son  engagement.  Le 
code  Napoléon  en  contient  un  article  particulier.  L'art.  1184 
porte  :  "  La  condition  résolutoire  e.st  toujours  sous-entendue 
"  dans  les  contrats  synallagmatiques,  pour  le  cas  où  l'une  des 
"  deux  parties  ne  satisfait  pas  à  son  engagement.    Dans  ce  cas 
"  le  contrat  n'est  point  résolu  de  plein  droit.  Le  partie  envers 
"  Uujuelle  l'engagement  n'a  point  été  exécuté  a  le  clioix  ou  dé 
"  forcer  l'autre  à  l'exécution  de  la  convention  lorsqu'elle  est 
"  possible,  ou  d'en  demander  la  résolution  avec  dommages  et 
"  intérêts.  La  résolution  doit  être  <lemandée  en  justice  et  il 
■'  peut  être  accordé  au  Défendeur  un   délai  sous  les  circons- 
'  tances."  En  vertu  du  pouvoir  discrétionnaire  que  la  loi  m'ac- 
corde et,  sous  les  circonstances  de  cette  cause,  j'accorde  deux 
mois  de  délai  au  Défendeur,  pendant  lesquels,  en  payant   le 
capital,  intérêts  et  dépens,  il  pourra  conserver  la  possession  de 
l'héritage,  sinon  déguerpir.  "  La  Cour  considérant  que  le  bail 
fait  par  le  Demandeur  au  Défendeur,  le  0  avril,  1855,  devant 
Weekes.   notaire,  pour  quinze  années,  et  ensuite  prorogé  à 
vingt  ans,  par  acte  reyu  devant  le  même  notaire,  le  22  juin 
de  la  même  année,  d'un  terrain  y  mentionné,  moyennant  une 
rente  annuelle  de  £10  et  £15,  à  la  charge  d'y  con.struire  des 
liâti.sses,  au  montant  de  £500  à  £600  avec  option  au  De- 
mandeur df;  reprendre  ce  terrain  avec  les  bâtisses  en  payant 
au  Défendeur  deux  cents  louis,  option  qu'il  a  depuis  faite, 
en  payant  par  antici'  j,tion  cette   indemnité   au  Défendeur 
(|ui    l'a  acceptée,   "     été    un    véritable   bail   emphytéotique, 
souiiiis  aux  règles  qui  régissent  ce  contrat,  et  sujet  à  res- 
cision dans  les  cas  pourvus  par  la   loi,    nommément   pour 
ilét'aut  de  paiement  pendant  trois  ans  de  la  rente  ou  canon 
tiiiphytéotique.    Considérant,  que  le  défendeur  a  échoué  dans 


126 


ftAPPORTS  JUDICIAIRES   REVISlès 


la  preuve  qu'il  a  tenté  de  faire,  que  la  somme  de  £92  ôs,  men- 
tionnée en  son  exception  pérenjptoire,  a  été  payée  au  Deman- 
deur en  aceompte  de  cette  rente  ou  canon  emphytéotique  sur 
les  quatre  années  et  demie  de  cette  rente,  échues  lors  de  l'insti- 
tution de  l'action  et  que  le  Demandeur  réclame  ;  qu'au  C(m- 
traire  il  appert  que  cette  somme  a  été  imputée  sur  les  billets 
et  obligations,  pour  le  recouvrement  desquels  le  demandeur  a 
obtenu  jugement  ex  parte  contre  le  Défendeur,  imputation  qui 
ayant  reçu  la  sanction  du  tribunal,  est  revêtue  de  l'autorité  de 
le  chose  jugée.  Considérant,  que,  lors  de  l'assignation  du 
Défendeur,  il  devait  au  Demandeur  la  somme  de  £56  8s, 
pour  quatre  années  et  demi  de  la  dite  rente  ou  canon  em- 
phytéotique,  et  pour  redevances  municipales  dues  sur  l'im- 
meuble baillé,  redevances  que  le  Défendeur  s'était  engagé  de 
payer  et  qu'à  son  défaut  le  Demandeur  a  payées  pour  lui  à  la 
municipalité,  et  que,  partant,  il  y  a  lieu  de  prononcer  la 
résolution  du  bail  einphytéotique  du  9  avril,  1855,  ainsi  que 
de  l'acte  du  22  juin  de  la  même  année  (bien  que  le  Demandeur 
n'ait  pas  mis  le  Défendeur  en  demeure  de  payer,  laquelle  de- 
meure est  encourue  de  plein  droit),  en  accordant  cependant 
au  Défendeur  un  délai  raisonnable,  pendant  lequel,  en  payant 
le  montant  de  la  condamnation  qui  va  être  prononcée  contre 
lui,  en  principal,  intérêt  et  dépens,  il  pourra  purger  la  demeure. 
A  débouté  et  déboute  les  défenses  du  Défendeur  ;  et,  faisant 
droit  sur  la  demande,  condamne  le  Défendeur  à  payer  au  De- 
mandeur la  dite  somme  de  £56  8s,  avec  intérêt  sur  icelle  à 
compter  de  ce  jour,  et  les  dépens,  avec  un  délai  de  deux  mois, 
pendant  lesquels,  en  payant  la  dite  somme  de  £56  88,  avec 
intérêt  et  les  dépens  à  être  mis  en  taxe,  il  conservera  la  pos- 
session de  l'héritage  à  lui  baillé  et  des  bâtisses  dessus  érigées  ; 
sinon,  et  ce  délai  expiré,  faute  de  paiement,  déclare  résolus, 
annulés  et  mis  au  néant  le  bail  du  9  avril,  1855,  ainsi  que 
l'acte  du  22  juin  de  la  même  année,  casse,  annulle  et  met  au 
néant  les  dits  actes,  et  condamne  le  Défendeur  à  déguerpir  et 
abandonner  la  possession  et  jouissance  du  dit  héritage  et  des 
bâtisses  au  Demandeur,  comme  en  étant  le  propriétaire  incom- 
mutable,  sans  autre  délai  ou  demeure  que  la  signification  de 
la  présente  sentence,  et,  à  défaut  par  lui  de  ce  faire,  sera  le 
Demandeur  mis  en  possession  du  dit  héritage  et  des  bâtisses 
et  le  Défendeur  expulsé  sous  l'autorité  de  la  présente  sentence, 
en  la  forme  et  suivant  la  procédure  usités  devant  cette  cour. 
(8  J.,  p.  197.) 

MoREAU,  OuiMÈT  et  Chapleau,  avocats  du  Demandeur. 

DbuTRÉ  et  DaoUst,  avocats  du  Défendeur. 
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LIFE  INSDR&NCE.-FALSE  SrATEHENTS. 

SuPERiOR  Court,  Montréal,  12th  January,  21st  March 

and  14th  October,  1863. 

Corani  MoNK,  J.,  before  a  jury  and  in  banco,  and  the  30th 
November,  1863,  Coram  Berthelot,  J.,  in  banco. 

Hartioan  vti.  The  International  Life  Assurance  Society. 

Held:  lo.  That  wbere  an  applicant  for  Lif*^  Insurance,  in  answer  to 
printed  questions  mis-states  liis  âge,  or  déclares  that  his  heaith  is 
good,  whereas  it  is  bad,  or  fails  to  disclose  the  naine  ofmetiical  atten- 
dants, though  lie  had  thein,  and  answers  as  if  he  had  none,  and  upon 
sucli  answers,  wbich  are  made  to  forni  a  part  of  the  contract,  a  poiicy 
is  is«ue(l  by  the  inaurer,  such  poiicy  is  void. 

2.  Generally  that  false  stateineuts  made  by  Ihe  applicant  for  Ineu- 
riince  ab«olutely  void  the  poiicy.  (1) 

3.  That  paroi  testiinony  of  âge  will  not  be  admitted  until  the  non- 
existence  of  baptismal  registers  bas  beeu  proved. 

This  was  an  action  brought  by  Plaintiff,  as  widow  of  the 
lîite  Roger  Finn,  and  as  commune  en  bievs  with  him,  claim- 
ing  f»"oni  the  Défendants  $1300,  as  for  damages  suffeved  by 
the  non-payment  by  Défendants  to  Plaintiff  of  one  half  of  a 
poiicy  of  Insurance  on  Finn's  life  for  $2600.  This  poiicy  was 
issued  by  the  Society,  on  a  proposai  and  déclaration  made  by 
Finn  on  the  15th  June,  1858,  containing  inter  alia,  the  fol- 
lowing  pnrticulars  :  In  answer  to  the  question  4,  as  to  his 
âge  next  birth  day,  Finn  said  "  30  years."  The  (juestion  fi, 
"  Js  he  temperate  in  eating  and  drinking,"  was  answered 
"  temperate.'  The  question  11,  "  Has  he  had  asthma,  short- 
noss  of  breath,  spitting  of  blood,  "continued  cough  or  any 
sign  of  consumption,"  and  the  question  12,  "  Has  he  had  goût, 
aguish  complaint,  scrofula,  skin  disease,  rupture,  or  any  other 
tlisoase  ?  "  and  the  question  13,  "  Hâve  his  parents,  or  any  of 
his  uear  relatives,  had  consumption,  or  any  of  the  preceding 
diseases  ?  or  has  the  person's  life  been  in  danger  from  any 
tlisease?"  were  severally  answered  "  No,"  The  question  18, 
'■  Xame  and  résidence  of  the  usual  médical  attendant,  to  be 
"  referred  to  for  similar  information,  and  how  long  has  he 
"  known  the  person  ;  if  no  médical  attendant,  name  the  resi- 
"  (lence  of  a  second  intimate  friend  ?  "  was  answered,  "J.  F. 
Bradshaw,  Esq.,  Québec,  has  known  him  10  years."  Under 
tlu^  (juestions,  24  in  ail,  and  answers  to  them,  was  subsçribed 
hy  Finn  the  followiiig  déclaration  :  "  I  do  hereby  déclare  that 
the  âge  of  Roger  Finn,  the  above  named,  does  not  now  exceed 
tliirty  years  ;  that  I  am  now  in  good  heaith,  ^nd  do  ordinarily 
onjoy  good  heaith,  and  that,  in  the  above  proposai,  I  hâve  not 

(1)  V.  art.  24i5  C.  C. 
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withheld  any  inaterial  circuinstance  or  infonnation  touching 
the  past  or  présent  state  of  heaith,  or  habits  of  life  ot'  myselt' 
with  which  the  Directors  of  the  laternational  Life  Assurance 
Society  ought  to  be  made  acquainted.  And  I  do  hereby  apjree 
that  this  déclaration  and  the  above  proposai  shall  be  the  basi» 
of  tlie  contract  between  me  and  the  said  Society;  and  that, 
if  any  untrue  allégation  be  contained  herein,  or  be  made  with 
respect  to  this  proposai,  ail  moneys  which  shall  hâve  been 
paid  on  account  of  such  insurance  shall  be  forfeited  to  the 
said  Society,  and  the  poHcy  void."  The  policy  bore  date  the 
22nd  June  1858,  and  made  the  above  proposai  and  déclara- 
tion the  basis  of  the  contract  between  Finn  and  the  Society, 
in  the  foUowing  words  :  After  reciting  that  Roger  Finn  had 
proposed  to  effect  assurance,  and  had  delivered  the  said  décla- 
ration to  the  Siaciety,  "  thereby  agreeing  that  the  said  decla- 
"  ration,  together  with  the  proposai  therein  referred  to,  should 
"  be  the  basis  of  the  contract  between  himself  and  the  Society." 
The  policy  further  contained  the  following  proviso,  "  provided 
"  always  that,  in  case  any  fraudulent  or  untrue  allégation  be 
"  contained  in  the  said  recited  déclaration,  or  in  the  proposai 
"  therein  reterred  to,  or  in  any  of  the  testimonials  or  docu- 
"  ments  addressed  to  or  deposited  with  the  Society  in  relation 
"  to  the  said  assurance,  then  this  policy  shall  be  void,  and  ail 
"  moneys  paid  thereunder  shall  be  forfeited  to  the  Society," 
One  of  the  conditions  endorsed  on  the  policy  was  as  follows  : 
"  The  Society  will  in  ail  cases  require  proof  of  the  âge  of  the 
"  person  whose  life  is  assured  before  payment  of  the  policy, 
"  unless  that  fact  shall  bave  been  previously  ascertained  and 
"  admitted  by  endorsement  on  the  same,"  The  annual  pre- 
mium  of  $53.50  was  payable  half  yearly.  The  first  instalment 
of  $26.75  was  paid  at  the  time  of  the  exécution  of  the  policy, 
and  a  second  instalment  of  $26.75  on  the  22nd  January,  1859. 
Roger  Finn  died  on  the  9th  March,  1859.  The  déclaration  of 
Plaintiff  in  the  suit  set  up  the  quality  of  Plaintiff,  the  policy, 
the  payment  of  premium,  the  death,  and  expressly  averred  : 
"  That  the  said  déclaration,  so  made  by  Roger  Finn,  and  re- 
"  ferred  to  in  the  policy,  was  in  ail  respects  true,  to  wit,  at 
"  Montréal  on  the  22nd  day  of  June,  1858,"  The  Défendants 
met  the  action  by  the  following  pleas  :  1,  That  the  condi- 
tion of  the  policy  requiring  proof  of  âge  before  payment,  if 
the  âge  had  not  been  previously  ascertained  and  endorsed  on 
the  policy,  had  not  been  complied  with  before  action  brought, 
and  that  the  âge  had  not  been  proved  or  admitted,  and,  there- 
fore,  Plaintiff's  action  could  not  lie,  2.  That  Finn,  when  he 
agreed  with  the  Company  for  the  policy,  warranted  that  his 
âge  did  not  then  exceed  thirty  years,  wheréas  in  fact  it  Wûs 
thirty-three  and  upwards.  3.  That  the  following  question  was 
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put  to  Finn  on  his   proposai  for  insurance  :    11"  Has  he 
'  (meaning  Finn)  had  astnma,  shortness  of  breath,  spitting  of 
blood,  continued  cough,  or  any  sign  of  consumption  ?  "  and 
said  question  was  answered  by  Finn  in  the  négative,  which 
auBwer  was  untrue,  and  Finn  then  kuowingly  disguised  and 
cuncealed  his  true  state  of  health.    4.  That  Finn  gave  the 
saïae  négative  answer  to  questions  12  and  13  as  foUows: 
"  Has  he  (meaning  Finn)  had  goût,  aguish  complaint,  scrofula, 
"  skin   disease,   rupture,  or  any  other  disease  ?    Hâve   his 
"  parents,  or  any  of  his  near  relatives  had  consumption,  or 
"  any  of  the  preceding  disease  ?  or  had  the  person's  life  been 
"  in  danger  from  any  disease  ?  "  to  both  of  which  the  answere 
were  untrue.    5.  That,   in  reply  to  question  18,  Finn  con- 
cealed  the  fact  that  he  had  been  attended  by    a    médical 
attendant,  and  that  his  déclaration  was  false  and  untrue  in 
the  foregoing  and  other  particulars,and  the  policy  thereby  void. 
The  following  questions  were  put  to  the  jury,  who  tried  the 
case  on  the  12th  January,  1863,  and  their  answers  are  ap- 
pended  :    1.  Was  Roger  Finn  duly  and   legally  married   to 
PlaintifF,  on  or  about  the  tenth  day  of  July,  1864,  and  was 
there  a  community  of  property  existing  between  Finn  and 
Plaintiff,  and,  after  the  death  of  Finn  did  Plaintiff  accept  the 
same  ?  Answer  ^—  Yes.   2.  Did  Défendants,  by  their  duly  au- 
thorized  attorneys,  on  or  about   the  twenty-second  day  of 
JuiK',  1858,  exécute  and  deliver  to  Finn  the  Policy  of  Insu- 
rance in  Plaintiff 's  déclaration  mentioned,  whereby  the  life 
of  Finn  was  declared  to  be  insured  for  $2500,  during  the 
whole  continuance  thereof,  and  did  Finn,  prior  to  the  effecting 
of  the  Insurance  by  Défendants,  make,  sign  and  deliver  to 
Defentlants  the  proposai  for  assui'ance  and  déclaration  men- 
tioned and  referred  tu  in  the  policy,  as  also  the  written  ans- 
weivs  to  the  printed  questions  contained  in  the  proposai,  and 
ilid  Finn,  on  or  about  the  twenty-second  day  of  December, 
1SÔ8,  pay  to  Défendants  tiie  premium  of  $26.75,  the  half- 
yearly  premium  as  due  under  the  policy  ?   Answer  —  Yes. 
3.  Did   Finn,  when  making  the  said  proposai  and  déclara- 
tion, on  or  about  the  15th  of  June,  1858,  at  the  city  of  Que- 
bec,  represent  to  Défendants  that  his   âge  did  not  exceed 
thirty  years,  and,  if  so,  would  the  âge  of  Finn,  on  his  tirst 
birth-day  after  the  15th  day  of  June,  1858,  hâve  been  thirty 
years  i   If  not,  what  would  it  hâve  been  ?   Answer  —  No  in- 
tention of  fraud,  there  being  no  proof  of  âge.   4.  Was  proof 
of  the  âge  of  Finn,  at  any  time  before  the  institution  of  the 
présent  action  ever  made  to  Défendants  by  Plaintiff,  in  con- 
forniity  with  the  conditions  of  the  policy,  or  was  his  âge  as- 
certained  or  admitted  by  endorsement  on  the  Policy  by  the 
Défendants^  Answer — No.    5.  At  the  time  of  making  the 
TOME  XIII.  9 


130 


RAPPORTS  JUDICIAIRES   REVISÉS 


il 


said  proposai  and  déclaration,  on  or  about  thc  15th  of  June 
1858,  or  at  any  tinio  previous  thercto,  had  Finn  had  disease 
of  the  lungs  and  attacks  of  illness  occasioned  thereby,  or  any 
sign  of  consumption,  or  had  the  life  of  Finn  been  in  danger 
from  any  disease  prior  to  his  making  the  said  proposai,  ans- 
wers  and  déclaration,  and  of  what  disease  did  Finn  die  and 
when  did  he  die  ?  Answer  —  We  can  only  be  guided  by  the 
évidence  of  the  meii('a.l  officer  of  tho  Conipany,  who  gave  him 
a  certificate  of  good  health.  6.  Did  Finn,  at  the  tinie  of  ma- 
king the  said  proposai,  withhold  the  nanie  of  his  usual  médi- 
cal attendant  or  attendants,  and  ha^'  Finn,  on  or  about  the 
said  22nd  of  June,  1858,  or  at  any  lime  previously  thereto,  at 
Québec,  had  the  services  of  a  médical  attendant  or  attendants 
who  aeted  for  him  as  such  ?  Answer  —  Dr  Russell  says,  in  his 
ovidfcri'"^'  that  he  was  his  fauiily  physician,  but  we  hâve  no 
evit^  i  his  being  under  medico,!  treatment  when  he  ap- 

prit -  policy  or  previously.  7.  After  the  death  of  Finn, 

was  satisiaetory  proof  produced  to  Défendants  by  Plaintif!'  of 
tiie  death  of  Finn?  Answer  —  Yes.  The  Défendants  com- 
plaïued  "  the  ^'  Mng  of  the  jury  as  being  whoUy  unsupported 
by,  and  euntv;i';v  *'o  tl.e  évidence,  and  made  three  several  mo- 
tions before  the  Court  in  banco.  1.  A  motion  in  the  alter- 
native fonn  for  judgment  dismissing  the  action,  inasmuch  as 
the  verdict  was  contrary  to  évidence,  and,  in  the  event  of  tho 
Défendant  not  being  entitled  to  hâve  the  action  disniissed,  that 
a  new  trial  be  grauted.  Higginson  vs.  Lyman  (  I).  2.  A  motion 
that  the  verdict  giving  the  answer  to  the  third  question  be 
setaside,  and  that  judgment  be  entered  up  in  favor  of  Défen- 
dant, and  Plaintitt's  action  dismissed.    Grant  vs.  jEtna  (2). 

(1)  Une  motion,  par  laquelle  le  Défendeur  demande  que  le  verdict  du  jury 
soit  annulé  et  l'action  du  Demandeur  renvoyée,  ou  qu'un  nouveau  procès  lui 
soit  accordé  au  cas  où  il  ne  réussirait  pas  à  taire  annuler  le  verdict  et  renvoyer 
l'action,  est  régulière  et  conforme  à  la  pratique  de  la  cour.  La  cour  supérieure 
a  droit  d'apprécier  la  preuve  faite  devant  le  jury,  d'annuler  sur  motion  le 
verdict  s'il  est  contraire  à  la  preuve  et  de  rendre  jugement  en  conséquence. 
(Hiiii)iiiMon  vs.  Lyman  et  al.,  CS.,  Montréal,  27  novembre  1860,  Monk,  A.  J.. 
in  hdiico,  8  R.  J.  R.  Q.,  p.  281.) 

(2)  Le  30  juillet  1858,  (i  fit  assurer  contre  le  feu,  pour  l'espace  de  douze 
mois,  par  la  Compagnie  d'Assurance  .li'Jtna,  un  bateau  à  vapeur  liii  apparte- 
nant et  décrit  dans  la  police  "  comme  étant  maintenant  dans  le  bassin  de 
"  radoub  de  Tate,  Montréal,  et  destiné,  principalement  comme  bateau  à 
"  transporter  le  fret,  à  naviguer  sur  le  Saint-Laurent  et  les  lacs,  de  Hamiltoii 
"  à  Québec,  et  être  placé  pendant  l'hiver  dans  un  endroit  approuvé  par  la 
"  <'ompagnie."  Le  25  juin  I85J(  ce  bateau,  (|ui,  depuis  l'exécution  de  la  polioe 
d'assurance,  n'avait  pas  laissé  le  bassin  de  radoub  de  Tate,  fut  consumé  psir 
le  feu.  La  compagnie  ayant  refusé  de  lui  payer  l'indemnité  mentionnée  en  la 
police,  (J,  le  7  octobre  1859,  la  poursuivit  lui  réclamant  cette  indemnité.  La 
cause  fut  jugée  par  le  jury  et  un  verdict  rendu  en  faveur  du  Demandeur.  Le 
20  février  18({0,  les  Détendeurs  présentèrent,  en  cour  supérieure,  une  motion 
pour  faire  annuler  le  verdict  et  rejeter  l'action.  Le  31  mars  isfiO,  la  cour 
Supérieure  (Badolky,  J.)  rendit  jugement  accordant  la  motion  de»  Défen- 
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Tilstone  vs,  Gibb  (1),  Racine  ys.  Equitable  (2).  3.  A  motion 
for  a  new  trial,  because  the  verdict  was  without  évidence 
aud  against  évidence,  and  because  the  charge  of  the  hono- 
rable judge  presiding  at  the  jury  trial  was  wrong  in  refer- 
ring  to  the  private  certiticate  of  Dr.  Fremont,  the  médical 
référée  of  Défendant,  as  évidence  to  be  weighed  against  the 
sworn  testimony  of  other  witnesses.  The  court  (S.  U.,  Monk, 
A.  J.)  by  judgment  of  date,  Slst  March,  1863,  ordered  a  new 
trial,  which  accordingly  took  place  on  the  14th  October,  1863. 
Mr.  Kerr  opened  the  case  for  Plaintiff.  The  insurance  was 
effect'.îd  by  Roger  Finn,  master  shœraaker,  of  Québec,  on  the 
22nd  .Tune,  1858,  for  the  sum  of  $2,500.  Finn  p aid  the  premium 
of  $26.75  ;  also  a  second  premium  on  the  22na  December,  1 858  ; 
but,  before  the  third  became  due,  he  ùied,  in  March,  1859. 
According  to  the  laws  of  Lower  Canaua,  a  community  having 
cxisted  between  Finn  and  his  wife,  the  présent  Plaintiflf,  she 
was  entitled  to  one-half  this  amount,  the  other  half  belouging 
to  the  children  and  the  heirs.  The  Plaintiff  having  failed  to 
obtain  the  money  from  the  Company,  after  waiting  over  two 
years,  at  length  instituted  the  présent  action.  The  Défendants 
pleaded  that  the  deceased  had  made  an  erroneous  statement 
as  to  his  âge  ;  that  he  had  concealed  the  facts  of  his  being 
attended  by  a  médical  man  ;  and,  further,  that,  at  the  time  of 
effecting  the  insurance,  he  was  in  a  bad  state  cf  health,  which 
circumstancc  hedid  not  disclose  to  the  officers  of  the  Company. 
1  he  case  had  already  been  brought  before  a  jury,  and  they 
had  found  in  favor  of  Plaintiff  A  motion  had  then  been  made 
by  Défendants  for  a  new  trial,  and  this  application  had  been 

(l.'urs.  Sur  appel,  la  cour  du  Banc  de  la  Reine  (Lafontaink,  juge  en  chef 
(dissident),  Aylwin,  Mondei.et,  Duval  et  Meredith,  juges)  confirma  ce 
jugement  le  3  juin  1861.  Sur  nouvel  appel,  le  conseil  privé,  le  1er  juillet  1862, 
à  infirmé  le  jugen.eiit  de  la  cour  du  Banc  de  la  Reine,  jugeant  que,  comme  il 
était  évident  que  l'Appelant  avait  déclaré,  de  bonne  foi,  son  intention  de 
satisfaire  aux  conditions  de  la  police,  cette  dernière  n'était  pas  nnlle,  la 
clause  de  la  police  ci-dessus  citée  ne  contenant  aucune  condition  expresse  ou 
garantie  que  de  fait  le  bateau  serait  employé  à  la  navigation.  (GrarU  et  The 
,Etna  Asuurance  Company,  9  R.  J.  R.  Q.,  p.  290). 

(")  Une  motion,  par  laquelle  le  Défendeur  demande  un  nouveau  procès, 
pat'oc  que  le  juge  aurait  omis  de  donner  des  instructions  concernant  l'imputa- 
tion de  certains  paiement  en  question  dans  la  cause,  doit  être  accordée. 
(Tilslom  et  al.  et  Gihh  et  al.,  C.  B.  E.,  Québec,  19  juin  1860,  Lakontaink, 
juge  en  chef,  Aylwi^,  Duval,  Mondelet  et  Badoley,  juges,  infirmant  le 
jugement  de  la  Cour  Supérieure,  Québec,  1  juin  1860,  Chabot,  J. ,  8  R.J.R.Q., 
p.  374). 

(2)  La  condition  d'une  police  d'assurance,  exigeant  un  certificat  de  trois 
pursoimes  respectables,  qu  elles  croient  que  la  perte  n'a  pas  été  occasionnée 
par  fraude,  doit  être  exécutée  avant  que  Passurance  soit  exigible.  (Aactne  vb. 
The  Equitable  Iimirance  Co.  of  London,  C.  S.,  Montréal,  12  ^^t  14  octobre 
IHiil,  Monk,  J.  et  le  jury,  et  30  décembre  1861,  Birthu.g'",  J.,  in  baneo, 
10  K.  J.  R.  Q.,  p.  185).  ' 
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ë'anted  by  Mr.  assistant  Justice  Monk.  The  signature  of 
r.  Fremont,  the  médical  référée  (since  dead)  to  the  certificate 
wais  adniitted  to  be  genuine.  An  extract  of  the  burial  of 
deceased  on  the  llth  March,  1869,  was  read  to  the  jury.  (Pre- 
vious  to  the  former  trial  most  of  the  witnesses  had  been 
examined  by  a  comvulssion  at  Québec.  On  the  présent  occa- 
sion, with  the  exception  of  Dr.  Russell,  they  were  brought  up 
to  give  their  testimony  orally  before  the  jury,  as  auggested 
by  the  judge  at  the  time  of  granting  the  new  trial.)  Mr.  Kerr 
proceeded  to  call  the  witnesses  on  the  part  of  Plaintiff.  Jane 
Keane,  Mrs.  Clancy,  deposed  :  I  knew  Roger  Finn,  of  Québec, 
from  the  time  of  his  boyhood.  Witness  being  asked  if  she 
knew  his  âge,  M.  Torrance,  for  Défendants,  object  to  the 
adduction  or  paroi  testimony  as  to  the  date  of  deceased's  birth, 
until  the  absence  of  the  baptismal  certificate  should  hâve  been 
proved.  It  was  well  established  that  secondary  eviden'"^ 
should  not  be  received  till  it  was  shown  that  primary  evi 
dence  was  wanting.  Mr.  Kerr  différed,  contending  that  it  was 
a  generally  recognized  principle  that  verbal  évidence  should 
be  received  to  establish  the  date  of  birth.  Mr.  Torrance  cited 
the  ordinance  of  1667,  tit.  20,  art.  14,  and  also  the  Consolidated 
statutes,  Lower  Canada,  cap.  20,  sec.  13,  to  show  that  it  must 
first  be  proved  that  the  registers  of  birth,  &c.,  do  not  exist. 
Mr.  Kerr  referred  to  Taylor  on  évidence,  §§  386,  578,  to  show 
the  admissibility  of  paroi  évidence.  The  court  held  that  it  must 
first  be  shown  that  the  register  of  the  birth  did  not  exist. 
Witness  l'esumed  that  she  knew  deceased  at  Carrick  on  Shan- 
non,  in  Ireland,  when  he  was  only  four  or  five  years  old.  She 
believed  there  was  no  register  of  births  kept.  Knew  him  until 
1841,  when  he  left  Ireland.  He  was  then  only  12  or  14  years  of 
âge.  She  did  not  recoUect  the  year  in  which  he  was  born.  Knew 
him  at  Québec  up  to  the  time  of  his  death.  Witness  came  out  to 
this  country  in  1854,  and  was  in  the  habit  of  seeing  Finnccms- 
tantly.  Never  heard  him  complain  of  bad  health  till  three  or 
four  months  before  his  death.  Witness  referred  to  his  like- 
ness,  but  could  not  say  how  long  before  his  death  it  was  taken. 
Cross  examined.  "  To  the  best  or  my  belief  there  was  no  register 
kept  in  the  church  in  Ireland  where  deceased  lived.  My  ground 
for  suppo.sing  this  is  my  knowledge  that  the  priest  was  applied 
to  for  affidavits  in  several  cases.  Never  met  a  doctor  in 
Mr.  Finn's  houvse  ;  never  inquired,  and  never  heard  that  he 
had  a  doctor.  Am  almost  confident  that  the  priest  in  Carrick, 
where  deceased  was  born,  never  kept  a  parish  register.  Am 
now  forty-two  or  forty-three.  Was  born  at  Carrick  on  Shan- 
non.  Was  a<;quainted  with  the  mother  of  Roger  Finn,  and  was 
in  the  habit  of  seing  the  children  every  day.  Do  not  think  I 
could  be  mistaken  as  to  the  fact  that  deceased  was  only  tw^elve 
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or  fourteen  yeurs  old  in  1841  when  he  left  Ireland.  He  was  a 
stout  healthy  boy  of  his  âge."  James  H.  Oakes  :  "  Knew  Roger 
Finn,  was   baptized   in    Carrick,   in   the  episcopal    church. 
Reinember  Roger  Finn,  when  a  boy,  in  Carrick  on  Shannon. 
Knew  him  two  years  previous  to  1841.  To  the  best  of  my 
belief  he  then  appeared  to  be  between  twelve  or  fourteen.  I 
hav(!  no  knowledge  as  to  the  existence  of  a  register  in  the 
parish  church  at  Carrick  on  Shannon.  I  believe  there  was 
none."  Cross-examined,  "  cannot  say  how  old  Finn  was  when  I 
first  saw  him.  Shortly  before  his  death,  he  was  suffering  from 
what  I  thought  was  a  bad  sore  throat.  He  had  a  cough.  In 
1 858,  he,  once  or  twice,  complained  to  me  that  he  was  not  well. 
He  did  not  mention  to  me  the  naiiie  of  any  médical  attendant. 
On  one  occasion  he  called  at  my  house,  and  there  was  a  per- 
son  with  him  called  Dr.  Tumblety.  I  think  he  mentioned  that 
he  had  met  Dr.  Tumblety  in  Montréal  by  accident,  and  the 
doctor  had  informed  him  that  his  lungs  were  affected.  To  the 
best  of  my  belief  this  was  in  1858,  in  the  early  part  of  sum- 
mer.  Finn  ne  ver  mentioned  any  particular  aiîment  to  me  ;  I 
understood  him  to  complain  of  his  health  generally.  I  think 
he  told  me  that  his  widow  would  be  in  the  receipt  of  $12  per 
month  in  the  event  of  anything  happening  to  him.  I  under- 
stood him  to  refer  to  an  insurance  recently  effected,  and  felt 
surprised  because  I  thought  the  state  of  his  health  at  this  time 
was  such  as  to  prevent  an  insurance  companj'  from  accepting 
liim.  This  was  shortly  before  his  death  in  the  winter  of  1858-9. 
He  died  in  March,  1859.  To  the  court,  my  sole  guide  in  judg- 
ing  of  his  âge  was  his  appearance,  his  voice,  and  his  manner." 
Francis  B.  McNamee  :  Knew  Finn  from  about  the  year  1850 
up  to  the  time  of  his  death.  Saw  that  his  health  was  délicate 
for  some  time  before  his  death.  Witness  was  born  in  Carrick, 
in  Ireland.  There  wa°  no  such  thing  then  kept  as  a  register 
of  births.  Witness  was  sure  of  this.  Edward  Hartigan  :  "  Am 
t'ather  of  Plaintiff,  the  widow  of  Roger  Finn.  I  stated  the  âge 
of  Roger  Finn  at  the  time  of  his  funeral  to  the  priest.  I  could 
not  ascertain  his  exact  âge,  and  mentioned  thirty-three  to  the 
priest  as  an  approximation.  Until,  on  one  occasion,  deceased 
tell  into  the  riv»!r  while  travelling  between  Montréal  and 
Québec,  I  believe  he  was  a  sound  man.   He  met  with  this 
accident  about  four  months  before  his  death.  The  likeness 
produced  in  court  was  taken  about  two  months  before  his 
death."  Cross-examined,  "  Made  the  acquaintance  of  deceased 
three  or  four  years  previous  to  his  death."  This  was  the  case 
for  the  Plaintiff. 

M.  ToRRANCE  proceeded  to  address  the  jury  on  the  part  ôf 
Défendants.  After  stating  the  manner  in  which  the  action 
had  arisen,  he  commented  upon  the  importance  of  Insurance 
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Associations  to  society,  and  the  necessity  which  existod  that 
botl»  parties  to  the  contract  should  préserve  good  faith.  The 
aggregate  amount  of  life  assurances  wus  exceedingly  large, 
but  disputed  claims  had  seldoni  come  before  the  courts, 
because  the  Insurance  Coinpunies  had  seldoin  had  anything 
to  complain  of.  But  he  believed  he  should  be  able  to  niake  it 
quite  apparent  to  the  Jury  that  this  was  a  daim  which  the 
Company  were  quite  right  in  resisting.  They  were,  in  i'act, 
bound  to  do  so,  for  the  protection  of  others  who  had  insured 
with  them.  The  law  required  the  insured  to  state  ail  the  cir- 
cumstances  relating  to  his  health  in  the  most  open  and  candid 
manner,  and  the  slightest  deceit  on  his  paît  niade  the  policj' 
void.  The  reason  of  this  was  évident.  Insurance  conipanies 
could  not  be  supposed  to  know  the  aliments  and  intirnûties 
of  those  who  applied  to  them  for  Insurance.  It  was  necessary, 
therefore  to  afford  them  the  information  which  would  enable 
them  to  make  a  fair  bargain.  The  insured  was  also  required 
to  give  ths  name  of  his  usual  médical  attendant,  and,  in  default 
of  a  médical  attendant,  of  his  most  intiniate  f riend.  This  prac- 
tice  was  also  founded  upon  the  same  common  sensé  view  that 
they  must  be  put  in  possession  of  ail  the  information  necessary 
to  enable  them  to  enter  into  the  contract  without  being  at  a 
disadvantage.  In  the  présent  case,  Roger  Finn  had  been  in  a 
very  délicate  state  of  health  for  several  years  before  his  death. 
He  (Mr.  Torrance)  would  produce  two  of  the  most  emine^t 
and  skilful  physicians  of  Québec  to  testify  to  Finn's  condition. 
One  of  thèse,  Dr.  Russell,  had  been  ÏMnn's  médical  attendant 
for  ten  years  before  his  death.  The  other,  Dr.  Marsden,  was 
président  of  the  Collège  of  Physicians  and  Surgeons  at  Québec, 
and  was  a  gentleman  of  the  highest  standing  in  his  profession. 
Finn  came  to  Dr.  Marsden,  and  stated  that  if  he  would  give 
hirn  a  ceitificate,  he  could  get  his  life  insured.  Dr.  Marsden, 
at  his  request,  made  a  cai'eful  examination,  and  found  that 
his  lungs  were  so  far  aftected  that  he  could  not  give  him  a 
certificate.  This  was  in  October,  1857.  Dr.  Marsden  stated, 
however,  that,  as  he  was  not  the  médical  référée  of  the  Inter- 
national, and  as  he  did  not  wish  to  injure  him,  he  would  do 
nothing  more,  but  allow  him  to  try  elsewhere,  though,  at  the 
same  time,  he  informed  him  that  any  médical  man  who  made 
an  examination  of  his  chest,  and  knew  what  he  was  about, 
would  not  pass  him.  In  March,  1868,  Finn  came  back  to  Dr. 
Marsden,  and  desired  him  to  make  another  examination,  V)ut 
this  showed  that  the  disease,  tubercular  consumption,  was 
making  steady  progress,  and  that  it  was  only  a  question  of 
time  how  long  he  should  live.  Dr.  Russell,  who  had  been  Finn's 
médical  atttendant  for  ten  years,  had  also  made  an  examina- 
tion, and  with  the  same  resuit.  Nevertheless,  with  this  know- 
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ledge,  Finn  had  subsequently  gone  to  Dr.  Freniont,  the  médical 
ret'eree  of  the  International,  and,  as  it  afterwards  appeared, 
liy  déception  had  succeded  in  getting  a  favorable  certiticate 
without  underffoing  any  exaniination.  There  were  three  points 
to  which  he  (Mr.  Torrance)  would  n\ore  particularly  call  the 
attention  of  the  jury.  Ist,  Finn  mis-stated  his  ogc,  inforin- 
iiig  the  officera  of  the  conipany  that  he  was  onlv  29,  wliereas 
he  was  82.  2nd,  he  concealed  the  fact  that  he  had  a  médical 
attendant,  and  îird,  he  '  «ncealed  the  bad  state  of  his  health. 
He  was  asked  whcther  he  had  ever  been  troubled  with  asthma, 
shortness  of  breath,  spitting  of  blood,  &c.  ;  and  he  answered, 
No.  He  was  asked  whether  ue  had  any  disease  whatever  ;  and 
lie  again  answered,  No.  He  was»  asked  whether  any  of  his 
relatives  had  'lied  of  consumption,  &c.  ;  and  he  answered,  No, 
notwithstanding  his  previous  avowal  to  Dr.  Maraden,  that  oue 
of  his  brothers  nad  died  of  consumption.  He  was  asked  the 
name  of  his  médical  ad  viser.  But  he  kept  back  the  fact  that 
Dr.  Russell  was  his  médical  attendant,  and  that  he  had  con- 
sulted  Dr.  Me^sden,  and  rcferred  to  the  late  Mr.  Bradshaw, 
cashier,  Québec  Bank,  as  his  .second  most  intimate  friend. 
Mr.  Bradshaw  merely  stated  that  he  had  known  him  for  ten 
years.  In  his  déclaration,  the  statements  of  which  were  the 
basis  of  the  contract,  he  alleged  that  he  had  concealed  no, 
material  circumstance.  Now  the  mère  fact  of  there  being  error 
in  this  déclaration  rendered  the  policy  void.  It  was  not  neces- 
sary  that  fraud  should  be  established,  though  he  (Mr.  Torrance) 
believed  that  this  was  a  case  of  most  disgraceful  fraud.  After 
getting  his  policy,  Finn  met  Dr.  Russell  in  the  street,  and  said 
lie  had  got  his  insurance.  Dr.  Russell,  in  a  jocular  way,  mixed 
with  some  indignation,  recommended  him  to  go  back  and  get 
the  amount  doubled  for  the  sake  of  his  family,  as  it  would 
soon  hâve  to  be  paid.  Some  time  after,  Dr.  Marsden  again 
examined  him,  at  the  request  of  Mrs.  Finn,  and  found  unmis- 
takable  signs  of  disease.  The  man  declined  from  day  to  daj', 
and  died  some  months  after  the  insurance  had  been  effected. 
The  first  plea  of  the  conipany  was  that  the  man  had  mis- 
stated  his  âge.  He  (Mr.  Torrance)  would  undertake  to  say,  on 
beluilf  of  his  clients,  that,  though  the  âge  was  an  important 
point,  yet,  if  deceased  had  stated  the  other  points  correct,  the 
Company  would  not  hâve  disputed  the  claim  on  account  of  the 
error  in  âge.  Deceased  stated  his  âge  next  birthday  to  be 
thirty  whereas  it  was  really  thirty-three.  Mr.  Torrance  also 
contended  that  the  action  had  been  brought  before  the  execu- 
tors  of  deceased  had  informed  the  Company  as  to  his  âge. 
His'Honor  observed  that  the  court  had  already  held  that  it 
was  the  duty  of  the  Plaintiff  to  establish  the  âge  of  deceased 
in  a  satisfactory  manner.  In  fact  it  was  one  of  the  grounds 
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for  fi^ranting  a  new  trial,  that  the  âge  was  not  clearly  inade 
out.  This  point,  therefore,  necd  not  be  referred  to,  but  his 
Honor  desired  to  hearcounsel  on  the  question  an  to  what  couh- 
tituted  a  médical  attendant.  Mr.  Torrance  cited  authoritieR  to 
the  effect  that  the  phrase  "  uauul  médical  attendant  "  nieant 
the  person  who  was  best  acquainted  by  expérience  w'th  the 
health  of  the  insured  at  the  time  the  policy  was  effec  .éd.  He 
also  referred  to  Reynolds  on  Life  Assurance  as  to  the  que' 
of  referring  to  a  médical  attendant  If  there  was  any  misri 
sentation  on  this  point,  the  policy  might  be  avoided.  Parsons, 
on  Mercantile  Imw,  was  cited  to  the  same  effect.  A  mère  con- 
sultation with  a  médical  man  in  fact  constituted  the  physician 
a  médical  attendant.  The  object  of  putting  the  question  res- 
pecting  a  médical  attendant  was  to  enable  the  Company  to 
obtain  information  which  would  put  it  in  a  position  to  make 
a  fair  bargain.  Several  other  authorities  were  citud  to  the 
effect  that  the  omission  of  the  insured  to  mention  the  person 
under  whose  care  he  had  last  been  was  fatal  to  the  validity 
of  the  policy. 

The  witnesses  for  the  defence  were  then  called  :  J.  B.  E. 
Chipman  :  Was  agent  of  the  International  Assurance  Company 
in  1858-9  for  the  British  Colonies,  and  was  notified  of  the 
death  of  Finn.  No  proof  was  made  of  the  âge  of  deceased.  No 
bapti.smal  certificate  was  produced.  There  is  no  endorser 
of  the  âge  on  the  policy  produced.  The  premium  of  insui 
is  of  course  heavier  for  an  older  peraon,  other  things  beiug 
equal.  Dr.  Wm.  Marsden  :  Am  Président  of  the  Collège  of 
Physicians  and  Surgeons  of  Lower  Canada.  Hâve  been  référée 
to  Insurance  Companies,  and  hâve  also  examined  persons  who 
hâve  applied  to  me.  Ara  in  the  habit  of  carefully  examining 
tlie  whole  body.  Knew  the  deceased  for  eight  or  ten  years 
before  his  death.  I  attended  him  occasionally.  In  1853,  I  was 
for  a  short  time  the  médical  attendant  of  Finn  and  his  wife, 
and  prescribed  for  them.  On  the  3rd  Oct.,  1857, 1  again  attend- 
ed him.  He  stated  that  he  wished  to  hâve  his  lungs  examined 
as  ce  had  doubts  of  their  healthy  condition.  He  wished  tohave 
his  life  insured.  He  said  he  had  been  attended  both  by  Dr. 
Russell  and  a  certain  Dr.  Tumblety.  He  said  he  had  been  pres- 
cribed for  by  Tumblety  and  Dr.  Russell.  I  asked  him  why  he 
did  not  go  to  Dr.  Russell  for  the  certificate,  and  be  stated  that 
he  had  had  some  quarrel  with  him.  I  examined  him  with  great 
care,  using  the  stéthoscope.  After  the  examination,  I  told  Mr. 
Finn  that  I  was  sorry  I  could  not  recommend  him  for  life 
assurance  ;  that  I  was  médical  référée  for  several  companies, 
but,  as  he  had  not  corne  to  me  from  any  of  those  companies,  but 
simply  to  obtain  my  opinion,  for  which  he  paid  a  fee,  he  might 
apply  to  any  company  for  which  I  was  not  referree  ;  but  I 
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told  him  not  to  coino  to  me,  oh  I  wonld  tiave  to  rejeci  him. 
I  further  told  him  that  I  believed  ho  would  be  rejected  by 
any  reforree  who  waH  well  up  in  hi»  profuHHion  and  niado  an 
exumination.  I  also  questioned  him  as  U»  the  hereditary  ttm- 
doncy  to  consumption  in  his  family.  He  told  mo  thut  he  had 
une  brother  who  had  died  in  Ireland,  and  another  in  Montréal 
He  wa8  not  sure  that  they  had  both  dicd  of  conHumptiun,  but 
one,  he  believed,  had.  The  physical  si^s  I  noted  in  my  mémo- 
randum book  were,  puLse  84  ;  respiration  29  (this  was  high); 
dry  cough,  more  troublesome  in  Ihe  morning,  difficulty  of 
hreathing  after  unusual  exertion.  Fart  of  lung  dull  on  percus- 
sion, &c.  Seems  to  be  in  the  second  8^"p;e  of  tubercular  consump- 
tion. Ueight  5ft, Gin.  Chest  nearly  :'i  inches.  Hasbeen  attended 
by  Dr.  RuMsell.  He  had  been  complaining  of  coughing,  hoar- 
Henes.s.  irritation  of  the  throat,  indicating  laryngeal  disease. 
I  do  not  think  there  was  at  that  date  any  tubercular  soften- 
ing,  inasmuch  as  there  was  little  or  no  expectoration.  There 
are  three  stages  of  consumption,  and  he  was  then,  in  Oct., 
1857,  in  the  second  stage.  I  do  not  believe  that  he  had  the 
slightest  doubt  as  to  his  condition,  as  I  did  not  wish  to  deceive 
him,  and  told  him  that  he  would  not  get  his  life  insured  by 
anv  gentleman  who  knew  what  he  was  aViout.  Either  at  this 
tirae,  or  on  the  29th  March,  1858,  when  he  came  for  another 
exHinination.he  appeared  more  sanguine,  owing  to  his  believing 
that  something  which  Dr.  Tumblety  had  given  him  was  doing 
him  good,  My  impression  was  that  before  he  came  to  me  he 
had  been  told  by  Dr.  Russell  something  like  what  I  had  told 
him  with  référence  to  his  position.  He  was  of  such  a  lively, 
active  disposition,  that  he  did  not  sink  so  soon  as  another  of 
of  a  différent  tempérament  would  hâve  done.  Finn  called  on 
me  again  on  the  29th  March,  1858.  I  examined  him  again 
with  the  same  care  as  before.  The  disease  was  progressing, 
and  I  advised  him  to  abandon  the  idea  of  getting  his  life 
insured.  The  doctor  hère  detailed  the  symptoms,  such  as  in- 
creased  expectorations,  cough,  night  sweats,  &c.  About  three 
inonths  after  this,  I  heard  that  Finn  was  insured,  and  was 
perfectly  astounded.  I  could  not  believe  it.  On  inquiry  I  found 
that  the  report  was  correct.  Many  of  the  friends  and  acquaint- 
ances  of  Finn  were  also  surprised,  as  it  was  a  matter  of 
notoriety  that  he  was  consumptive.  On  the  12th  November, 
1858, 1  was  sent  for  by  his  wife  whore(iuested  me  to  examine 
him  again,  which  I  did.  There  was  hurried  respiration,  puise 
more  fréquent,  &c.  He  was  then  in  fact  beginning  to  break 
up,  and  it  was  only  through  his  great  energy  and  sanguine 
tempérament  that  he  lived  as  long  as  he  did.  I  believe  there 
was  no  post  mortem  examination  made.  A  post  mortem  would 
hâve  been  of  great  value  in  establishing  beyond  cavil  the  cause 
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of  death.  It  is  my  impresnion  that  he  told  me  he  had  been  gefc- 
ting  rnedicine  froin  Dr.  ïumblety.  The  J.  F.  Bradshaw,  luen- 
tioned  in  the  proposais  as  the  second  intiuiate  friend  referred 
to  by  decejiaed,  is  dead.  He  was  a  banker,  and  never  was  a 
doctor."  Grosi-exaviined.  "  I  came  to  know  about  this  case  as 
follows.  I  was  sitting  in  Dr.  Russell's  surgery,  when  a  gentle- 
man, a  Mr.  Oxley,  came  in,  and  there  was  pome  conversation 
(m  the  subject  of  Roger  Finn's  death.  I  told  the  gentleman 
that  he  had  been  to  me  two  or  three  times  on  the  subject  of 
iosarance,  and  I  had  refused  to  recommend  him.  I  was  not 
then  aware  that  Mr.  O.xley  was  one  of  the  officers  of  the  Com- 
pany ;  I  did  not  divulge  anything  respectiug  deccased  till  the 
subject  of  insurance  was  started.  I  cannot  say  that  the  symp- 
toms  I  observed  wcre  infallible,  the  only  real  infallible  test 
qf  existence  of  disease  is  the  exammation  of  the  body  after 
death  ;  nevertheless,  if  a  person,  in  Finn's  state  of  health,  had 
recovered<I  should  hâve  considered  it  miraculous,  and  should 
hâve  set  myself  down  as  extremely  ignorant  of  my  profession. 
I  never  heard  of  a  case  of  recovery  from  the  second  stage  of 
consumption,  though  such  may  hâve  occurred.  I  never  talked 
to  Dr.  Russell  about  this  case,  having  purposely  avoided  th» 
subject.  Knew  Dr.  Fremont,  who  was  the  médical  référée. 
Dr.  Fremont  told  me  that  Finn  deceived  him  ;  Finn  had  come 
to  him,  and  clapped  his  chest,  and  his  lively  mannsr  imposed 
on  Dr.  Fremont,  who  passed  him  without  examination.  He 
had  been  to  him  once  before  ;  the  first  time,  he  was  a  little 
feverish,  and  Dr.  Fremont  thought  he  had  been  dissipating. 
But  the  second  time,  he  came,  Dr.  Fremont  passed  him  with- 
out examining  his  chcst.  Fremont  introduced  the  subject  to 
me  himself  ;  he  was  very  soiry  for  his  mistake.  It  was  the 
subject  of  gênerai  conversation  among  the  médical  profession 
at  Québec.  Dr.  Fremont  went  to  the  office  of  the  Company 
and  told  them  thoy  should  return  the  money,  as  the  insurance 
had  not  been  propdrly  etfected.  A  person  in  apparent  health 
might  sink  as  rapidly  as  Finn  did.  The  time  a  person  takes 
to  die  of  tubercular  consumption  is  so  various,  that  I  cannot 
assign  any  particular  time.  A  brother  of  Finn  died  afterwards 
much  more  f  uddenly,  because  he  was  exposed.  The  time  dé- 
pends on  cHuie,  tempérament,  and  the  care  taken  of  the  per- 
son. I  can  swear  that  Tinn  had  the  disease  of  which  he  died 
when  I  examined  him  tive  months  before  his  death.  The  pres- 
cription which  Dr.  Tumblety  gave  him  was  good  ;  it  contained 
some  of  the  ingrédients  generally  used  in  such  cases."  To  a  jv- 
rymaii  :  "  Dticeased  told  me  that  his  âge  was  32,  in  1857."  To 
the  Court  :  "  Deceased  complained  a  little  of  his  chest.  The  si\jns 
were  most  unmistakable  when  I  examined  him.  I  did  not 
attend  him  in  his  last  illness,  and  did  not  see  him  after  his 
death." 
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The  évidence  of  Dr.  RussoU,  taken  at  Québec  on  the  9th 
Jiumary,  1863,  by  consent  of  tl>e  parties,  wasthen  read  tothe 
Jury.  It  was  to  the  tbllowing  efiect  :  "  Knew  deceased  well  for 
niiie  or  ten  years,  and  att-^nded  him  in  his  last  illness.  He  died 
of  orgaiiic  disease  of  the  lungs.  About  tive  years  before  his 
(leuth  I  told  him  his  lungs  were  aftected  ;  I  told  him  that,  un- 
less  he  was  more  teuiperate  and  took  great  care,  he  would 
shorten  his  days.  ïwo  or  three  years  before  his  death,he  asked 
me  to  give  him  a  cortiticate,  that  he  might  get  his  life  insured. 
I  refused,  after  making  an  examination,  as  his  lungs  were  af- 
fected.  He  repeated  the  request  several  times,  and  at  last  told 
me  one  day  that  Dr.  Fremont  had  pasaed  him.  I  said  he  had 
better,  for  the  sake  of  his  family,  go  back  and  get  the  ainount 
doubled,  as  he  had  not  long  to  live."  M.  Kerr  hère  requested 
that  Dr.  Fremont's  certificate  be  read  to  the  jury.  M.  Tovrance 
objected  to  the  certificate  as  not  légal  évidence.  The  certitîcate 
was  a  falsehood,  as  Dr.  Marsden  had  shown.  He  had  a  right 
to  keep  this  pn^er  from  the  jury.  Cited  Taylor,  on  évidence, 
to  show  thau  ..i-e  certitîcate  was  an  unsworn  statement  of  a 
private  individual,  and  would,  therefore,  be  rejocted.  Green- 
leaf  to  the  same  effect.  His  Honor  was  of  opinion  that,  whet- 
her  the  certificate  was  légal  évidence  or  not,  it  niust  go  to  the 
jury,  under  the  direction  of  the  Court  as  to  its  value.  The  cer- 
tificate was  then  read.  It  stated  the  chest  to  be  well  developed, 
sounded  ail  over  on  percussion,  no  reason  to  suspect  any  affec- 
tion of  the  chest,  &c.  ;  and  reconimended  the  acceptance  of  the 
proposai.  Dr.  Howard  :  "  Am  référée  of  the  Scotch  Life  Asso- 
ciation, and  of  the  Mutual  ;  hâve  exaniined  many  applicants. 
Hâve  heard  or  read  ail  the  statements  niade  by  Dr.  Marsden. 
I  hâve  no  doubt  that  the  disease  from  which  Finn  at  that 
tiiiie  was  sutfering  was  pulmonary  consutnption.  His  life  was 
not  insurable  at  that  time."  Cross  examined  :  "  There  is  a  gêne- 
rai unanimity,  aniong  the  members  o^  the  Médical  profession, 
as  to  the  diagnosis  of  consuraption.  I  hâve  no  doubt,  from 
Dr.  Marsden's  reports  of  tlie  gi'a;lual  progress  of  the  disease, 
that  Finn  died  of  consumption.  The  symptoms  were  a  proof 
of  the  existence  of  discase,  even  if  Finn  had  not  died.  Persons 
soinetimes  recover  from  organic  disease." 

His  Honor  then  charged  the  jury  :  Ist.  With  référence  to 
ai,'e,  His  Honor  felt  satisfied  that  the  deeeased  made  an  erro- 
neous  statement  of  his  âge,  perhaps  not  frauduleut.  He  stiited 
ti)  Dr.  Fremont  that  he  was  thirty-two,  instead  of  twenty- 
iiine,  as  it  was  now  pretended.  His  Honor  felt  bound  to  say 
this,  but  it  was  for  the  jurj'  to  weigh  the  évidence  care- 
fully.  Mrs.  Clapc)',  the  first  witness,  merely  said  in  her  opi- 
nion he  was  twelve  or  fourteen  at  a  particular  time.  Oakes 
ti'stified  to  the  same  eflect.  Tiîe  Court  felt  l)ound  to  say  that 
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Plaintiff  had  not  satisfactorily  established  the  âge  of  deceased, 
as  she  was  bound  to  do.  Next,  as  to  the  question  of  a  médical 
attendant.  It  was  proved  that  Dr.  Tumblety   was  treating 
deceased,  and,  in  this  treatment,  Dr.  Marsden  entirely  con- 
curred.  Whetlier  he  had  any  disease,  or  not,  it  was  évident 
that  deceased   had  three  médical  attendants,   Dr.   Tumblety, 
Dr.  Russell,  and  Dr.  Marsden  ;  3'et,  he  declared  that  he  had 
no  médical   attendant.    The  jury  must,  theiefore,  if  they 
believed  Dr.  Marsden 's  testimony,  state  that  he  concealed  this 
fact.  It  was  for  them,  however,  to  weigh  the  évidence  care- 
fuUy.  But,  as  to  the  third  question,  whether  deceased  had 
organic  disease  of    the  chest,  they  had  the  évidence  of  Dr. 
Russell  and  of  Dr.  Marsden.    But  His  Honor  thought  there 
was  no  positive  évidence  as  to  the  disease  of  which  the  man 
died.  The  only  légal  évidence  of  the  cause  of  death  would  be 
a  post  Tnortem  examination.    It  might  be  said,  therefore,  that 
we  had  no  légal  évidence  of  the  cause  of  death.  He  might 
hâve  died  of  apoplexy,  or  disease  of  the  heart,  for  ail  we 
knew.  His  Honor  attributed  some  weight  to  the  certificate  of 
Dr.  Fremont,  though  it   was  not  sworn  to  ;  but  it  could  not 
be  taken  to  be  of  ^he  same  weight  as  the  sworn  évidence  of 
two  médical  men.  It  appeared  to  the  court,  therefore,  that  the 
balance  of  évidence   was  against  Plaintiff.  His   Honor  felt 
bound  to  express  this  opinion,  leaving  the  jury  to  décide  on 
the  degree  of  credibility  to  be  attached  to  the  évidence.  If 
they  believed   the  statement   of   Dr.    Marsden   (whom   His 
Honor  entirely  exonerated  from  the  charge  of  making  any 
révélations  inconsistent  with  the  character  of  a  médical  advi- 
ser),  the  jury  must  find  for  the  Défendants.)   The  jury  came 
into  court  with  a  verdict  in  favor  of  Défendants  on  ail  the 
material  points.    The  same  questions  which  were  put  to  the 
firstjury  were  put  to  the  second.  The  following  are  the  find- 
ings  :    To  the  Jirst  question  :  Answer. — Yes.  To  the  second 
question:  Answer. —  Yes.  To  the  third  question:  Answer. — 
Roger  Finn    représentée  himself  to  he  of  the  âge  of  thirty 
years  next  birthday,  but  we  find  no  proof  of  his  âge,    To  the 
fourth  question  :  Answer. — No.  Tothe  fifth  question  :  Answer. 
—  Yes  ;  and  he  died  of  consumption,  in  the  month  of  March, 
1859.  To  the  sixth  question;   Answer. —  Yes.  To  the  scventh 
question:  Answer. —  Yes.  Subsequently  on  the  30th  Novem- 
ber,   1863  (Berthelot,  J.),  judgment  was  on  the  findings 
entered  up  in  favor  of  Défendants.  (8  /.,  p.  203.) 

Authorities  cited  by  Plaintiff.  1.  That  verbal  testimony  is 
sufficient  to  prove  âge  :  Taylor,  Evidence,  §  386,  p.  360  ;  §578, 
p.  507.  That  the  materiality  of  disclosing  ail  information 
required  by  the  Insurer  from  the  applicant  for  Insurance,  is  a 
question  for  the  jury.   Morrison  vs.  Muspratt,  4  Bing.,  60. 
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Authoritiea  cited  hy  Défendants.  1.  Onuaprobandi  :  Should 
uiiy  dispute  arise  upon  the  death  of  the  assured  as  to  the  cor- 
rectness  of  the  statements  made  in  the  déclaration,  the  bur- 
den  of  proof,  it  is  said,  will  fall  upon  the  Plaintiff,  with 
whom  it  will  rest  before  the  insurers  are  required  to  produce 
any  évidence  to  impugn  such  statements,  to  make  oui  by 
évidence  their  truth,  which  is  in  fact  the  basis  of  the  action 
and  a  condition  précèdent  to  any  rîght  to  recover  upon 
the  policy.    Bunyon,  p.   66  ;  Angell,  on   Insurance,  §  309. 

2.  General  Doctrine  of  Warranty.  The  effect  of  a  stipulation 
amounting  to  a  warranty  is  to  render  the  accuracy  of  the 
state  of  facts  alleged  in  it  a  condition  précèdent  of  the  insu- 
rer's  responsability,  and  he  becomes  bound  only  "  if  "  and  in 
event  that  they  are  literally  a  the  assured  has  thus  repre- 
sented  them  to  be.  Angell,  Ins.,  §  307.  The  same  principle  in 
life  as  in  fire  policies.  Angell,  §  353  ;  2  Greenleaf,  Ev.,  §  409. 

3.  Warranty  in  proposai  as  fomiing  part  of  the  policy  :  The 
party  proposing  the  insurance  having  first  signed  a  déclara- 
tion *  ♦  *  agrées  that  such  déclaration  shall  be  the 
huais  of  the  contract  between  himself  and  the  Company. 
Shaw  and  Ëllis,  p.  189.  'i'his  déclaration  when  forming  part 
of  the  policy  amounts  to  a  condition  or  warranty  which,  as 
before  observed,  must  be  strictly  true  or  complied  with,  and, 
upon  the  truth  of  which,  whether  a  misstatement  be  inten- 
tiunal  or  not,  the  whole  contract  dépends.  Shaw  and  Ellis, 
p.  205.  As  to  tempérance,  where  the  déclaration  affirmed 
that  the  assured  was  of  intemperate  habits,  proof  that  the 
habits  were  in  fact  intemperate  was  held  to  avoid  the  policy, 
and  the  plea  was  bad  that  his  habits  were  not  so  intemperate 
as  to  injure  his  health,  and  that  he  died  from  a  malady  unin- 
âuenced  by  habits  of  intempérance.  The  statement  was  a 
warranty.  Bunyon,  p.  40.  False  statements  ahsolutely  void 
the  policy  :  This  point  wae  fully  considered  in  a  leading 
case,  Anderson  vs.  Fitzgerald,  in  the  House  of  Lords,  in 
which  the  house  held  with  the  unanimousadviceof  thejudges 
of  Ëngland,  that  the  only  questions  to  be  left  to  th«  jury 
were  :  Ist.  Whether  the  statements  were  false  and,  2nd, 
whether  they  were  made  in  obtaining  the  policy.  English  Law 
and  Equity  Reports,  vol.  24,  p.  9.  In  which  case  Parke,  B., 
delivering  the  opinion  of  the  judges  to  the  house,  said  :  "  The 
"  proviso  is  clearly  a  part  of  the  express  contract  between  the 
"  parties,  and  on  the  non-compliance  with  the  condition 
"  stated  in  the  proviso,  the  policy  is  unquestionably  void:  " 
and  the  Lord  Chancellor,  delivering  judgment,  said  :  "  Whe- 
"  ther  or  not  certain  statements  are  or  arn  not  inaterial  where 
"  parties  are  entérine  into  a  contract  of  life  assurance,  is  a 
"  matter  upon   whicn  there   must   be    a    divided    opinion. 
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*'  Nothing  can  thereforo  be  more  reasonable  than  that  the 
"  parties  who  are  entering  into  that  contract  should  say  for 
"  themselves  whether  they  think  any  thing  material  or  not  ; 
"  and  if  they  ehoose  to  do  se,  and  stipulate  that  unless  the 
"  assured  answers  a  certain  question  accurately  the  policy  or 
"  contract  they  are  entering  into  shall  be  void,  it  is  perfectly 
"  open  for  them  to  do  so.  Now  it  appears  to  me,  my  Lord. 
"  that  that  is  precisely  what  the  Company  hâve  done  hère. 
"  They  hâve  said  :  "  The  basis  of  our  contract  shall  be  your 
"  answering  truly  thèse  two  questions."  There  were  a  great 
"  many  others,  but  putting  thèse  aside  they  say  :  "  The  basis 
"  of  the  contract  between  us  shall  be  that  you  shall  answer 
"  truly  thèse  two  questions,  and  if  you  do  not  answer  them 
"  truly  the  policy  shall  be  void."  But  then  when  the  trial 
"  cornes  on  as  to  whether  the  Plaintift  has  made  out  his 
"  right  under  the  policy,  the  question  is  whether  the  direction 
"  to  the  jury  ought  to  hâve  been  :  ."  You  are  to  ascertain 
"  whether  what  was  then  stated  was  untrue,  was  false.  If  it 
"  was  false  there  is  no  question  as  to  whether  it  was  material 
"  or  not,  the  parties  having  stipulated  that  if  it  be  false  the 
"  policy  shall  be  void.  Therefore  the  question  for  the  jury  to 
"  décide  was  simply  whether  it  was  false  or  not.  In  that  nar- 
"  row  compass  the  whole  case  lies."  Id.  9.  In  which  vievv 
Lords  Brrmgham  and  St.  Léonard  concurred.  Shaw  and  Ellis, 
231  ;  materiality  of  no  conséquence.  Statements  as  to  âge  :  A 
déclaration  of  the  âge  and  state  of  health  made  previously  to 
the  policy  being  issued  which  is  always  referred  to  in  the 
policy,  is  to  be  taken  as  a  part  of  it,  and  where  there  is  no 
stipulation  amounting  to  a  warranty,  an  untrue  allégation  of 
a  material  fact  or  a  concealment  of  a  material  fact  will  avoid 
the  policy,  though  such  allégation  or  concealment  be  the  resuit 
of  accident  or  négligence  and  not  of  design.  Angell,  §  307. 
"  Les  fausses  déclarations  même  sans  fraude  vicient  l'assurance 
si  elles  influent  sur  l'opinion  ou  du  risque  ;  il  doit  en  être  de 
même  des  omissions  ou  réticences  ;  ainsi  l'erreur  sur  l'âge  est 
une  cause  qui  annulerait  l'assurance  soit  qu'il  y  eût  fraude 
ou  simplement  l'erreur."  2.  Alauzet,  p.  491.  Bunyon,  p.  li, 
remarks  on  the  importance  of  getting  admission  as  to  âge 
from  the  fréquent  difficulty  of  proving  it.  In  the  case  of  a 
trifling  différence  in  the  âge  of  the  party  insured  from  that 
stated  in  the  déclaration,  although  there  can  be  no  doubt  that 
an  office  might  successfully  resist  a  claim  upon  that  ground, 
yet  they  usually  content  themselves  with  deducting  such  a 
sum  of  money  from  the  sum  insured  for  as  would  compensate 
the  office  for  additional  premiums  with  interest  which  ouglit 
to  hâve  been  paid  if  the  âge  had  been  accurately  stated. 
8haw  and  Eltis,  p.  206,  Vide  also  Reynolds,  Insurance,  93. 
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As  to  disclosure  hy  insured  of  matonal  fads  :  It  is  the  duty 
of  the  insured  to  disclose  ail  material  facts  within  his  know- 
ledge  *  ♦  ♦  and  the  concealment  of  a  material  fact  when 
a  ffeneral  question  is  put  by  the  insurers,  at  the  time  of  eflect- 
ing  the  policy,  which  \yould  elicit  the  fact,  will  vitiate  the 
policy.  6  Cushing,  42.  IShaw  and  Ellis,  p.  217.  Not  only 
is  he  required  to  state  ail  matters  within  his  knowledgc  which 
he  believes  to  be  material  to  the  question  of  the  insurance, 
but  ail  which  are  in  fact  so.  If  he  conceals  anything  which 
he  knows  to  be  material,  it  is  a  fraud  ;  but,  besides  that,  if  he 
conceals  anything  which  may  influence  the  rate  of  premium, 
which  the  underwviter  may  require,  although  he  does  not 
know  that  it  would  hâve  that  effect,  such  concealment  entirely 
vitiates  the  policy.  Banyon,  p.  35.  Personal  examina- 
tion  by  Médical  Oj[)icer  of  the  Company  no  removal  of  obli- 
gation to  disclose.  The  personal  appearance  and  cxaniination 
of  the  assured  does  not  remove  the  obligation  resting  upon 
the  proposer  of  communicating  ail  material  facts  in  his  know- 
ledge  to  the  insurers.  Bunyon,  p.  37.  As  to  disclosure  of 
médical  attendant  :  AU  insurance  offices  are  desirous  to  coii- 
sult  with  the  médical  man  who  bas  been  last  in  attendance 
on  the  assured,  and  when  a  référence  was  made  to  a  person 
who  had  been  the  ordinary  adviser,  but  no  mention  was  made 
of  the  person  attending  at  the  time  of  the  insurance,  the  policy 
was  vacated.  Id.  p.  43.  It  is  évident  that  if  a  party  to  be 
insured  should  state  that  he  had  no  médical  attendant,  whereas 
he  had  been  attended  for  a  dangerous  disorder  shortly  before 
the  insurance  was  efiècted,such  a  statement  falling  within  the 
provisions  of  the  policy  would  avoid  it,  and  this  appears  to 
Imve  been  held  in  a  case  of  Palmer  vs.  Hawes.  Norwich 
Summer  Assizes.  Alderson,  J.  S/iaw  and  Ellis,  p.  131.  And 
it  would  appear  from  this  and  other  cases  that  it  is  im- 
portant the  insurers  should  be  enabled  to  make  encjuiries  of 
the  médical  man  who  has  last  had  the  party  under  his  care, 
and,  therefore,  if  the  médical  man  who  is  not  the  usual  médi- 
cal attendant  has  been  in  récent  attendance,  whether  there  is 
or  is  not  a  référence  to  the  usual  attendant  in  the  déclaration, 
an  omission  to  communicate  that  fact  would  be  fatal.  Ajigell, 
§320;  5  Dowl.  and  Ryl.,  26G  ;  5  Bingh.,  503.  The  insureis 
always  ask,who  is  the  physician  of  the  life  insured,  that  they 
may  make  enquiries  of  hira  if  they  see  fit,  and  this  question 
muât  be  answered  fuUy  and  accurately.  It  is  not  enough  to 
give  the  name  of  the  usual  médical  attendant,  but  every  phy- 
sician really  consulted  should  be  nanied,  and  every  one  con- 
sxdtcd  as  a  physician  although  he  is  an  irregular  practitioner 
or  quack.  Pai-son's  Mercantile  Ljiw,  p.  558,  9.  As  to  meaaing 
of  phrase,  Médical  Attendant,  vide  Reynolds,  93.    As  to  value 
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of  Private  Certificate,    1   Greenleaf,   Evidence,  p.   611,  12. 
2  Taylor,  Evidence,  §  1584,  p.  1420. 

Kerr  and  Naole,  for  Plaintitt'. 

ToRRANCE  and  Morris,  for  Défendants. 


njUllB8.-RE00H0ILIATI0H. 

Cour  Supérieure,  Montréal,  2  mars  1864. 
Coram  Loranoer,  J. 
Pépin  v«.  Rocand,  dit  Bastien. 

Jugi  :  Qu'il  n'existe  aucune  présomption  de  réconciliation  de  la  part 
d'un  Demandeur,  qui  lui  ait  enlevé  son  droit  d'action,  par  suite  dnine 
entrevue  que  le  Défendeur  aurait  eue  avec  lui  et  durant  laquelle  les  par- 
ties auraient  bu  ensemble,  attendu  que  durant  toute  cette  entrevue  le 
Demandeur  aurait  protesté  qu'il  se  ré^^ervait  son  droit  de  poursuivre  U 
réparation  du  délit  commis  envers  lui. 

Le  Demandeur  ayant  poursuivi  pour  la  somme  de  £125, 
montant  de  certains  dommages  qu'il  alléguait  avoir  soufferts, 
par  suite  des  injures  verbales  proférées  contre  lui  par  le  Dé- 
fendeur en  octobre  1862,  ce  dernier  plaida  qu'en  supposant 
que  les  allégués  du  Demandeur  fussent  vrais,  néanmoins,  il 
était  sans  action,  parce  qu'avant  l'institution  de  sa  demande  il 
y  avait  eu  réconciliation  entre  eux,  les  parties  »yant  bu  en- 
semble. 

Loranoer,  J.  :  11  est  en  preuve  que  le  Demandeur  ayant 
été  informé  que,  s'il  faisait  entrer  le  Demandeur  dans  une  au- 
berge et  le  faisait  boire,  son  procès  serait  gagné,  (ainsi  qu'en 
déposent  le  témoin  Jean-Baptiste  Dupré  et  le  Défendeur  lui- 
même),  le  premier  mars,  1863,  le  Défendeur  s'adresse  au  nommé 
Hilaire  Hotte,  le  priant  de  lui  procurer  une  entrevue  à  cet 
effet.  Les  parties  se  rencontrèrent  chez  le  nommé  Jean-Bap- 
tiste Chevalier,  hôtelier.  Le  Défendeur  prie  le  Demandeur, 
ainsi  que  son  61s,  de  monter  dans  une  chambre  où  les  suivit 
le  nommé  Hotte.  Là,  les  parties  se  parlèrent  d'arrangement 
qui  ne  put  être  effectué  et  se  traitèrent  sans  fiel*;  amicalement 
même  si  l'on  en  croit  les  témoins  étrangers  ;  les  fils  du  De- 
mandeur disent  autre  chose.  Elles  burent  même  un  verre  de 
bière  payé  par  le  Défendeur,  et  le  Demandeur  offrit  un  autre 
verre  à  la  compagnie,  ce  qui  fut  refusé,  et  ils  se  séparèrent 
sans  rancune  apparente.  Mais,  pendant  toute  la  conversation, 
pas  un  mot  ne  fut  dit  qui  comportait  de  la  part  du  Deman- 
deur un  abandon  de  son  action,  ou  une  remise  de  l'injure  en 
autant  qu'elle  lui  donnait  un  droit  de  poursuivre  en  justice  ; 
au  contraire,  dans  tout  le  cours  de  cette  entrevue,  il  a  toujours 
protesté  qu'il  n'abandonnait  pas  son  procès  et  ne  s'ar- 
rangerait pas,  et  avant  même  de  boire,  i)  fut  d'un  comm  un 
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îifcord  convenu  entre  le  Demandeur  et  le  Défendeur  qu'ils 
plaideraient.  Interrogé,  le  Défendeur  dit  :  J'ai  demandé  au 
Demandeur  s'il  voulait  s'arranger  ;  il  m'a  dit  que  oui,  qu'il  s'ar- 
rangerait avec  S!^50  et  le»  frais,  je  n'ai  pas  voulu  consentir  à 
cet  arrangement;  j'en  ai  ri  et  j'ai  dit  au  Demandeur,  "nous 
allons  plaider,  je  vais  te  faire  perdre."  Le  Demandeur  a  dit  : 
"  c'est  Don."  De  ce  moment,  c'était  bien  entendu  qu'il  n'y 
iivait  pas  d'arrangement.  Plus  tard,  le  Défendeur  s'est  vanté 
aux  ténioins  Dagenais  et  Dupré  qu'il  avait  fait  perdre  le  pro- 
cès du  Demandeur  en  lui  faisant  prendre  un  verre  de  liqueur. 
Quant  à  la  justification,  il  est  clair  que  le  Défendeur  n'en  a 
prouvé  aucune.  Les  injures  proférées  par  le  Défendeur  étant 
])rouvées,  le  Demandeur  ayant  justifié  de  son  action  la  ques- 
tion qui  se  présente,  est  de  savoir  si  le  fait  que  les  parties  ont 
bu  ensemble  et  se  sont  traitées  amicalement  constitue  réconci- 
liation et  abandon  de  l'action  du  Demandeur  ?  Or,  la  Cour, 
sous  les  circonstances  ci-dessus  rapportées,  ne  voit  aucun 
abandon  de  l'action. 

"  La  Cour,  considérant  que  le  Demandeur  a  prouvé  les  allé- 
•^ations  essentielles  de  sa  demande,  savoir  :  qu'il  a  établi  en 
l)reuve  que,  le  ou  vers  le  commencement  du  mois  d'octobre, 
1  N(i2,  et  à  plusieurs  époques  subséquentes,  le  Défendeur  a  tenu 
sur  son  compte  des  propos  injurieux  et  diffamatoires,  de  na- 
ture à  ternir  son  caractère,  flétrir  sa  réputation  et  à  lui  faire 
tort  dans  l'opinion  publi(]ue  ;  ce  (jui,  aux  termes  du  droit; 
oenstitue  un  délit  recliercbable  en  donnnages  et  intérêts  civils. 
C'onsidérant  que  le  Défendeur  n'a  point  fait  la  preuve  de  la 
justification  qu'il  a  invoquée,  et  que,  dans  le  fait  (jue  les  par- 
ties ont  bu  ensemble,  le  ou  vers  le  1er  mai  dernier,  le  tribunal 
ne  saurait  trouver  de  présomption  de  réconciliation  de  la  pai-t 
(lu  Demandeur  qui  lui  ait  enlevé  son  droit  d'action,  en  autant 
qu'en  l'cxîcasion  en  question  et  pendant  toute  l'entrevue  (jue 
le  Défendeur  eut  avec  lui,  il  a,  à  différentes  reprises,  protesté 
qu'il  se  réservait  son  droit  de  poursuivre  en  justice  Uj,  répara- 
tion du  délit  commis  envers  lui  par  le  Défendeur,  protestation 
suttisante  pour  faire  «lisparaître  la   présouq)tion   d'abandon 

•  l'action  de  sa  part,  et  que,  conséquemment,  le  Défendeur  n'a 
point  justifié  devant  la  Cour,  une  défense  valable  à  l'encontre 

•  le  l'action  du  Demandeur  qui  est  bien  fondée.  A  rejeté  et  re- 
jette les  défenses  du  Défendeur,  et,  fai.sant  di*oit  s  ir  la  de- 
mande du  Demandeur,  condamne  le  Défendeur,  à  raison  du 
ilélit  ci-haut  mentionné  par  lui  commis,  à  payer  au  Deman- 
'li'ur  la  somme  de  $15.00  de  ilounnages  et  intérêts  civils,  avec 
intérêt  de  cette  date,  et  les  dépens  entiers  de  l'action  telle 
qu'intentée.  (8  J.,  p.  218  et  14  Z>.  T.  H.  i\,  p.  3()4.) 

1U;lan(JER  et  Desnoyers,  avocats  du  Demandeur. 
Ahchambault,  avocat  du  Défendeur. 

tome  XIII.  10 
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CONnifUIlfO  aUARinTEE. 

SuPERioR  Court,  Montréal,  31st  May,  1804. 
Comui  MoNK,  A.  J. 

NUNNS  et  ai.  VH  BOUUNE. 

Ilild:  Tluvt  a  letter  of  guaranteo  in  tlie  followiiig  words  ia  iiot  a  con- 
tinuinjî  }iuarantoe,— "  At  the  tequest  cf  my  son  in  law,  Mr.  S.T.  Pearre, 
"  I  Write  tliis  to  infnrni  yon,  that  I  will  jzuarantee  to  you  the  payni»<nt 
"  of  any  debt  wliich  he  niav  contract  witli  you  for  piànofurtes,  net  ex- 
"  i:uediiitï  two  tliousand  dollars  in  ainount,  wh»-tlier  thé  sanie  be  clo^ed 
"  by  his  note  or  othervvise." 

"  You  ar«  at  liberty  to  look  upon  this  as  my  undertiiking  to  pay  you 
*'  on  his  default  in  the  event  of  your  giving  hini  crédit  to  that 
"  e.\tent."  (1) 

ThÎH  waa  an  action  to  recover  t'roni  Détendant  the  sum  of 
S2,00(),  as  part  of  a  suni  of  $10,7S5.Î)H,  alleoreil  to  be  due  for 
piano-fortes  sol<l  and  delivered  by  Flaintiffs  to  S.  T.  Pearce, 
naiiied  in  the  nbove  recited  lettei",  on  the  failli  of  that  letter, 
which  was  wi'itten  and  si^ned  by  Défendant.  The  Défendant 
pleaded,  in  ettect,  that,  after  the  signiii^  of  the  letter  in  (jues- 
tion,  Plaintiffsohl  aiid  delivered  to  Pearee  piano-fortes  to  the 
value  of  $2,104.50,  which  were  settled  for  by  two  notes,  which 
were  paid  long  before  the  institutit^m  of  the  action.  That  the 
debt  of  S2, 104.50  wa-s  the  tirst  debt  contractcd  by  Pearee  with 
Plaintitîa,  after  the  niaking  and  signing  of  the  letter  of  gua- 
rante",  and  was,  in  fact,  the  only  debt  ever  contracted  by 
Pearee  on  the  faith  of  that  letter.  The  évidence  established 
that  the  $10,7(S5.})8  constituted  the  balance  of  a  running  ac- 
count  for  pianos  between  PlaintiHs  and  Pearee,  and  that  the 
$2,104.50  forined  the  tirst  indebtedness  after  the  giving  of  the 
lett'ir  of  guarantee,  and  that  the  amount  was  settled  and  paid, 
os  pleaded  by  Défendant. 

UoBEKTSON,  <,^.  C,  for  PlaintiHs,  eontended  that  the  e.xpres- 
sion  "<'«.// debt,"  clear  y  showed  the  intention  of  the  writer 
oï  the  letter  to  iiiake  it  a  eontinuing  guarantee,  and  not  to 
contine  it  to  a  single  opération  ;  and  that,  if  any  doubt  existed 
on  the  point,  it  ought  to  be  iiiterpreted  rather  against  than  in 
favor  of  the  surety,  who  was  the  party  stipulating.  and, 
therefore,  boiind  to  restrict  his  liability  (if  he  wished  to  do 
so)  by  clear  and  positive  language. 

Bethune,  Q.  C,  for  Défendant,  argued  that,  if  the  letter 
had  read,  "  any  debt  in  which  he  inay,  from  timc  to  tinn',, 
contract."  the  guarantee  would  doubtless  hâve  been  continu- 
ing  ;  but,  in  the  absence  of  the  words  "  from  tinie  to  time," 
the  rnere  expression    '  any  debt,"  particularly  when  followed 

(1)  V.  art.  IOI!>et  1230  C.  C. 
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liy  tlie  explanation  coiitained  in  the  last  paragraph  of  the 
It'tter,  could  not  reasonaMy  he  held  to  cover  more  than  the 
tirst  transactions  aftor  tho  |?iving  of  the  letter,  to  the  extent 
of  the  liuiit  ot  $2,000.  At  ail  events,  it  niust  be  adinitted  that 
th(!  interprétation  clainied  by  Plaintiffs  was  at  the  least 
(lonbtful,  The  rule  of  law,  tlioret'oro,  undcr  our  system,  was 
to  give  the  surety  the  l)eneht  of  the  doubt.  Voet.  Lib..  45, 
Tit.  l,  No.  2.3,  vols.  V  and  VI,  p.  117  ;  Pothiev,  Oblitjationa, 
No.  07  ;  4  Marcadt',  p.  384  ;  Leblanc  v.s.  Rousselle,  7  R.J.RQ., 
p.  455.  It  could  not  be  denied,  that  tins  letter  would  probably  be 
Vf^arded  in  England  a.s  a  continuing  guarantee.  but  there  the 
11  lie  of  law  was  stated  to  be  the  very  oppo,site  of  that  recognised 
uiider  our  systeui.  In  the  language  of  Abbott,  C.  J.,  in  Mason 
vs.  Priteltard,  12  East,  p.  27,  the  words  of  the  contract  "  were 
to  be  taken  as  strongly  against  the  party  giving  "  the  gua- 
"  lantee  as  the  sensé  of  thein  would  admit  of."  Whereas  the 
rule  of  interprétation  known  to  our  law  is,  "  dans  le  doute,  la 
■  convention  s'interprète  contre  celui  qui  a  stipulé,  et  en 
"  faveur  de  celui  qui  a  contracté  V obligation"  Even  in  En- 
fjrlînid  the  judges  were  not  unanimous  on  the  subject  of  this 
rule  of  interprétation  :  for,  in  Nicholson  vs.  Paget,  1  Cromp- 
ton  and  Meeson,  p.  49,  B.WLEY,  J.,  said  that  the  court  thougnt 
it  w.'is  "  the  duty  of  the  party  who  takes  such  a  security  to 
'•  see  that  it  is  couched  in  such  words  as  that  the  party  .so 
"  giving  it  may  distinctly  understand  to  what  extent  he  is 
"  liiuding  hiraself."  And  Park,  J.,  in  Margrave  vs.  Smee, 
\).  !i44,said  that  LoRD  Wynford  had  held  the  doctrine,  "that 
"  il  guarantee  ought  to  receive  a  strict  constx'uction." 

"  The  court,  considering  that  Défendant  has  established,  by 
légal  and  sufficient  évidence,  the  allégations  of  the  plea  by 
liiin  made  and  fyled  and  that  the  same  is  well  founded  in 
law,  doth  dismiss  PlaintifFs  action  with  costs.  (8  J.,  p.  220.) 

A.  and  W.  RoBERTSON,  for  Plaintiffs. 

Strachan  Bethune,  Q.  C,  for  Défendant. 


FOLLE  ENCHERE. 

SirpERioR  Court,  Montréal,  Slst  October,  1863. 
Coram  Berthelot,  J. 

Lanthier  v8.  McCuakj,  and  divers  Opposants. 

llild:  That  it  is  not  compétent  for  a.  party  coUocated  in  a  jud^ment 
(il'tlisiribiition,  by  rcason  of  his  appearing  as  a  mort^age  creditor  in  the 
rt'L'istrar's  certifieate  returned  into  court  with  the  writ  of  exécution,  but 
who  iw  not  otherwise  a  party  to  the  cause,  to  move  for  folle  enchère 

iiS-'iiiust  au  adjudlcotairc. 
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Tins  woH  a  motion  l'or  folle  enchère  agaiiiHt  an  adjudica- 
taire by  a  inortgage  creditor  who  was  collocated  in  tho  jmlg- 
nient  of  <listnbution,  homologated  in  tlie  canne,  V>y  reason  of 
his  appearing  an  such  nioi'tgage  creilitor  in  the  registrar's  cer- 
tificate  returned  witlj  the  writ  of  exj^cution,  ]»ut  who  was  not 
otiierwise  a  party  to  the  cauHe. 

Per  Curiam  :  Tl)e  party  moving  has  no  légal  Hiatus  in  the 
cause,  and  cannot  be  recognized  as  a  party  therein  ontitled  t(» 
mako  such  a  motion  as  that  submit^ed  to  tlie  court.  The  motion 
must,  therefore,  be  rejected. — Motion   rejected.  (8  J,,  p.  221  ) 

B.  A.  T.  DeMontkiny,  for  Plaintitf. 


SAISIE  A  LA  DOUANE  DE  GBAVURES  UDEOEIITES. 

Cour  Supérieure,  Montréal,  2  mars  1804. 

Présent  :  LoRAN(}ER,  Juge. 

Keoina,  Sur  Infunnation,  vu.  Une  Quantité  de.Ioaillerie, 
et  Saunders,  Réclamant. 

Jwjé  ;  Que,  sur  saisie  de  certains  articles  contenant  des  gravures  et 
repréHentations  indécentes,  comme  importén  en  cette  province  en  con- 
travention aux  loi»  des  douanes,  il  n'est  pas  nécc-ssaire  que  le  fait  de 
l'importation  foit  prouvé;  mais  que  l'importation  est  pré8Hm(''eàmoins 
de  preuve  contraire. 

Information  contre  une  quantité  de  joaillerie  contenant  28!) 
épingles  de  cravate,  et  27  c/w.rmes  contenant  des  peintures  et 
dessins  d'un  caractère  immoral  et  indécent,  dont  l'importa- 
tion est  prohibée  par  les  lois  de  la  province,  le  tout  de  manu- 
facture étrangère.  Les  conclusions  demandent  la  confiscation 
des  effets  importés.  Une  réclamation  des  articles  saisis  fut 
produite  par  Alexander  Saunders,  qui  les  réclamait,  pour  les 
raisons  énumérées  dans  son  plaidoyer.  Il  allègue  que,  le  12 
janvier,  1862,  le  réclamant  était  en  possession  d'une  quantité 
de  joaillerie  contenant  au-delà  de  500  épinglettes  de  diti'érentes 
descriptions,  et  une  quantité  d'épingles  en  os,  et  des  chamifs 
faits  des  mêmes  matériaux  ;  que  ces  articles  étaient  contenus 
dans  une  caisse  de  sûreté  en  fer,  dans  le  magasin  du  récla- 
mant, et  n'étaient  pas  exposés  en  vente  ;  que  le  nommé  Tho- 
mas Barry  se  donnant  pour  ini  officier  de  douane,  se  présenta 
dans  son  magasin  et  le  somma  d'ouvrir  cette  caisse  de  sûreté, 
sans  (|Uoi  il  requerrait  la  coopération  d'un  serrurier  pour 
l'ouvrir  ;  que  le  réclamant  l'ouvrit,  croyant  au  dix)it  de  Barry, 
et  que,  là-dessus,  Barry  emporta  289  épingles  de  cravate,  par- 
tie en  or  et  partie  en  os,  et  aussi  27  charvies  en  os,  que  le  ré- 
clamant croyait  être  les  mêmes  que  ceux  saisis  ;  qu'à  l'époque 
de  la  saisie,  le  réclamant  était  le  propriétaire  des  articles,  et 
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(|U(^  cette  saisie  n'était  pas  juHti fiable.  L(>  réclamant  niait  l'im- 
portation (les  articles  saisis  et  leur  caractère  immural  et  indé- 
cent ;  et  il  concluait  à  ce  que  la  saisie  fût  déclarée  illégale,  et 
(|uc  les  articles  saisis  lui  fussent  rendus.  A  l'enquête  le  récla- 
mant admit  que  53  des  épingles  saisies  contenaient  à  leur  inté- 
rieur des  gravures  et  dessins  d'un  caractère  inmioral  et  indé- 
cent. L'informant,  de  son  c6té,  admit  que  le  reste,  savoir,  les 
•208  épingles  et  rhiirmcH  saisis  ne  contenaient  point  de  pein- 
tures ou  dessins  de  ce  caractère.  De  la  part  de  l'information, 
un  témoin,  William  P.  Weir,  déposa  qu'il  avait  accompagné 
Harry,  l'officier  de  douane,  au  magasin  du  réclamant  :  que, 
dans  une  caisse  de  sûreté,  ils  avaient  trouvé  contenue  dans 
(les  tiroirs  une  quantité  d'épingles  et  de  (•A<tn/i(»«  ;  que,  dans 
chacun  des  tiroirs,  il  se  trouvait  des  épingles  contenant  des 
gravures  d'un  caractère  indécent.  Ces  gravures  étaient  à  l'in- 
térieur des  épingles  et  se  voyaient  au  moyen  d'un  tube  ma- 
jfnificateur.  Toutes  les  épingles  furent  saisies.  Thomas  Barry, 
l'orticier  de  douane  (jui  avait  fait  la  saisie,  corrobora  ce  témoi- 
gnage. La  seule  question  importjinte  qui  était  soulevée  par  le 
réclamant,  était  fondée  sur  la  section  84  du  chap.  17  des  sta- 
tuts refondus  du  Canada,  et  il  prétendit  que  cette  clause 
n'exemptait  point  l'officier  de  douane  de  robligati(m  de  prou- 
ver l'importation.  Cette  clause  était  directement  contre  lui. 
KUe  dit  en  termes  exprès  que  Yonu»  prolxindi,  en  semblable 
matière,  retombera  sur  le  réclamant." 

Considering  tliat  it  is  established  in  évidence  that,  ont  of  the 
2.S9  breast  pins  and  27  clmrms  seized  by  Thomas  Barry,  one 
(if  the  customs  officiei*s,  tifty-three  of  the  pins  contained 
paints  or  picturcs  of  an  indécent  and  immoral  character,  as 
adniitted  by  claimant  himself,  and  that,  by  the  tenus  of  the 
cliapter  l7th  of  the  Consolidated  Statutes  of  Canada,  the  im- 
portation in  this  Province  of  such  articles  of  an  immoral  and 
indécent  character  is  prohibited,  whereby  and  by  force  of 
said  statute,  the  said  ftfty-three  pins  became  liable  to  be  for- 
t'eited  :  Considering,  further,  that  the  rest  of  the  breast  pins 
aiid  charms  seized,  namely,  263  breast  pins  and  27  charms, 
did  not  contain  such  paints  and  pictures  of  an  immoral  and 
indécent  character,  and  that  such  2G3  pins  and  27  charms 
were  not  and  are  not  liable  to  such  seizure  and  forfeiture  : 
Maintains  the  mformation  as  to  the  said  tifty-three  pins  con- 
taining  said  paints  and  picturcs  of  an  immoral  and  indécent 
character,  déclares  the  saine  to  be  forfeited,  and  doth  dis- 
charge the  seizure  as  to  the  other  263  pins  and  27  charms, 
orders  the  same  to  be  re.stored  to  the  claimant  who  has  prov- 
cd  lus  right  of  property  thereto,  with  coats  against  said  clai- 
mant. (14  D.  T.  B.  a,  p.  367.) 

DoRioN,  Proc.-Gén ,  pour  S.  M. 

DuNLOp  et  Browne,  pour  le  réclamant. 
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BB8P0N8ABIUTE.-OPnCIER  DE  DOUANE. 

Cour  SrpÉutErRE,  Moiitrml,  2  murs  18G4. 
Présent  :  Loranoeh,  Juge. 
Saunuers,  Demaiuleur,  vs.  Barry,  Défendeur, 

Jugi;  Qu'un  oflicier  de  douune  qui,  en  prutiqiinnt  lu  saiaiu  dn  ct-r- 
tairiH  effets  prohiba'»  j)ar  len  lois  de  (ionano,  a  fuit  enlovtr  d'uutrcH 
articles  dont  il  ne  pouvait  drtorminer  lu  luiture,  sauH  un  H.\ainou  pio 
lon)i<'>,  no  |ieut  ^tre  reapnnsabie  des  dommu^O'*  n'sultaiit  de  lu  suisie  de 
ces  derniers  effets. 

LoKAN(JEU,  Juge  :  Action  de  dommages  j)(»ur  avoir  pratiuiir 
la  saisie  dans  la  eause  de  Reffiiid  v.s.  Une  ()uantité  de  Joaille- 
rie, et  Saunders,  réclamant.  Les  faits  qui  donnèrent  lieu  à  la 
poursuite  se  trouvent  détaillés  dans  la  eause  dt;  Reijiiut,  hwv 
information,  contre  une  quatitité  de  joaillerie,  et  Saundeis, 
intervenant,  et  nul  doute  (|ue  l'action  doit  être  délioutée.  Non 
seulement  l'officier  de  douane  était  justifiable  en  faisant  lu 
saisie,  mais  encore  c'était,  son  devoir  île  le  faire.  .TlKiEMENT: 
"  Considering  that,  h}'  law,  no  action  in  tlie  nature  of  tlie 
présent  action  can  lie  for  the  recovery  of  articles  seized  by  a 
cuatoms  officer,  acting  or  pre'tending  to  act  as  sueh  in  virtue 
of  the  Revenue  Laws  of  tliis  Province,  and  that  it  is  established 
in  évidence  that  the  article?»  claimed  liave  bccn  seized  bj'  De- 
fendant,  »V3  such  customs  officer  acting  or  pretending  to  act  in 
virtue  of  such  Revenue  Law.s,  and  tliat  an  information  con- 
cerning  the  said  seizure  and  claiming  the  forfeiture  of  tlic 
articles  seized,  has  been  duly  instituted  and  is  now  pending 
before  this  court  :  Considering  that  Défendant,  a  customs 
officer,  was  justifiable  in  seizing  the  289  breast  pins  and  '11 
charms  mentioned  in  the  déclaration,  inasmuch  as  53  of  tlif 
said  pins  being  together  with  the  articles  claimed  inclosed  in 
certain  trays  in  PlaintifTs  shop,  contaim-d  paints  and  pictures 
of  an  indécent  and  immoral  character,  the  importation  nf 
which  is  prohibited  by  the  Cu-^toms  Laws  of  this  Province,, 
embodied  in  the  chapter  17th  of  the  Consolidated  Statutcs  of 
Canada  ;  that  Défendant  had  just  reason  to  bclievr  Ihat 
whole  of  the  articles  seized  contained  prints  <!  jturesct 
the  said  immoral  and  indécent  character;  t'  >reover,  lu 

had  but  difficult  means  to  discriminate  the  \        .mted  article 
from  the  others,  and  that  no  action  can  lii      j^ainst  him  on 
account  of  the  seizure,  doth  dismiss  the  présent  act  ni,  witli 
costs  against  Plaintiff.  (14  D.  T.  B.  C,  p.  870.) 

DuNLOP  et  Browne,  pour  le  Demandeur. 

Arhott  ».'t  DoRMAN,  p(^ur  le  Défendeur. 
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MÂIIIAOB.-PREnVB.-0OIMURA1ITB  DE  BlElfS. 

Banc  de  la  Reine,  Kn  Ai'PKL,  Montréal,  9  luai-H  1804. 

PirstmtH:  DrvAL,  Juge-en-Clief,  Mehedith,  Mondelet 
et  Baikjlev,  Juges. 

FisHER,  Appelante,  et  Gaheat,  Intimée. 

Jnijé,  pjir  Ja  ('our  Siip^-rienre  ;  Que,  daiin  reH|»èce,  il  v  avait  preuve 
(i'Mii  premier  mariage  du  nommé  i.iscom,  aux  Ktat8-\TiiiH,  et  qu'un 
ht<( ond  mariage  par  lui  conlniutû  en  Canada,  avant  le  dt'oès  de  la  pre- 
iniôro  femme,  «'tait  abeoluiiient  nul,  ijuoi(|u'il  n'apparaitwait  d'aut.uiie 
iiiaiivniwe  foi  de  la  part  «le  lu  ceconde  lemnie,  laquelle  ne  pouvait  n'rla- 
iiMT  (le  dmitH  mutrimnuianx  par  laf<lrm(^  d'acaion  qii'clle  avait  adoptée 

\]\  Ai'i'Ki.:  Que  l'action  de  la  iHunanilereaae,  la  «econde  femme,  m* 
pouvait  procéder  contre  l'Iiitinu'e,  Ù8  ((ualiié  de  tutrice,  le  mineur  (|u'elle 
rcpré.-entait  n'étant  ni  héritier,  ni  légataire  universel  du  mari  défunt, 
mais  seulement  léi^ataire  particulier. 

I/Appelante  était  veuve  de  Samuel  LiHConi,  on  son  vivant 
flemeunint  à  Amentcuil,  dans  le  Bos-Canatltt.  Le  IG  janvier 
I.S04,  elle  avait  épousé  Samuel  Lisconi,  et,  le  consentement  des 
[lurties  avait  été  re(,"U  à  Pointe-Fortune,  par  le  Colonel  William 
Kdrtune,  alors  un  des  juges  de  paix  de  Sa  Majesté,  qui  en  dres- 
sa note  dans  les  termes  suivants  :  "  January  16th,  1804.  Sa- 
muel Liscom  and  Hannah  Fi.slier  marrie»!  by  Wm.  Fortune. 
Witnesses  présent  :  D.  Louis  Siinéon  Leroy,  Jos.  Fortune  and 
Thomas  Patrick  Fortune.  "  Ce  mariage  n'ayant  été  précédé 
d'aucun  contrat,  les  biens  des  époux  tombèrent  sous  le  régime 
(le  la  communauté  de  biens,  les  deux  époux  étant,  lors  de  leur 
mariage,  domiciliés  à  Argenteuil,  où  ils  vécurent  continuelle- 
ment, savoir  :  Li8com,ju.squ'à  son  décès  qui  eut  lieu  en  octobre, 
l!S5+,  et  où  l'appelante  demeurait  encore  à  l'époque  de  l'insti- 
tution de  l'action.  Une  tille  nacpiit  de  ce  mariage,  le  20  avril, 
IH07.  Pendant  le  mariage,  Liscom  acquit  des  propriétés,  en- 
ti'autres  le  No.  16  et  partie  du  No.  17,  coté  nord  de  la  Rivière 
Rouge,  dans  la  Seigneurie  d' Argenteuil,  formant  en  tout  4  ar- 
pents de  terre  de  front  sur  30  de  profondeur  ;  le  No.  10  fut 
accjuis  en  1819,  et  la  partie  du  No.  17  en  1829.  L'appelante, 
en  vertu  de  la  communauté  qui  existait  entre  elle  et  son  mari, 
avait  di'oit,  alléguait-elle,  à  la  moitié  de  cette  propriété  qui 
avait  été  acquise  pendant  la  durée  de  la  communauté.  L'inti- 
mée était  tutrice  de  Samuel  Borner,  (dias  Samuel  Liscom,  en 
faveur  duquel  feu  Liscom  avait  légué  la  propriété  entière  de 
ces  héritages,  en  vertu  de  son  testament  du  21  décembre,  1850. 
Ce  testament,  disait  l'appelante,  n'avait  pu  la  priver  de  sa  part 
lie  communauté  dans  ces  héritages,  c'est  pourquoi  elle  pour- 
sui\  it  l'Intimée,  qui  s'était  emparé  de  la  totalité  de  ces  héri- 
tag(  s,  et  qui  refusait  de  liyrer  la  moitié  à  l'appelante,  et  cette 
•lernière  demandait  à  être  déclarée  propriétaire  de  cette  moi- 
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tié,  ainsi  que  de  la  moitié  des  fruits  et  revenus  depuis  le  décès 
de  son  mari,  à  faire  partage  de  ces  biens  suivant  le  cours  or- 
dinaire de  la  loi,  et  à  ce  (lu'il  lui  fût  rendu  compte  des  fruits 
et  revenus  de  sa  part.  L'Intimée,  par  ses  exceptions,  admet- 
tait être  en  possession  des  héritages  en  question,  en  sa  qualité 
de  tutrice,  et  en  vertu  du  testament  de  Liscom,  et  elle  plaida 
«jue  l'Appelante  n'avait  jamais  été  mariée  à  Liscom,  mais  que 
ce  dernier,  avant  son  prétendti  mariage  avec  l'appelante  avait 
contracté  mariage  à  Greenwicli,  dans  les  Etats-Unis  d'Amé- 
rique, que  sa  femme  vivait  encore  à  Greenwich  ;  (jue  l'appe- 
lante connaissait  ce  fait,  lors  de  la  célébration  de  son  mariage, 
et  que  le  mariage  de  l'appelante  se  trouvait  sans  effet 
et  nul  ;  que  l'appelante,  depuis  40  ans,  ne  vivait  plus 
avec  Lisconj,  qui  avait  acquis  ses  biens  dans  cette  période 
de  temps  ;  (jue  l'appelante  n'avait  en  aucune  manière  contri- 
bué à  l'achat  ou  à  l'amélioration  d*»  ces  propriétés  ;  qu'enfin 
Liscom  les  avait  légués  à  Samuel  Borner*,  alioM  Samuel  Lis- 
com, dont  elle  était  la  tutrice.  Les  questions  soulevées  étaient 
les  suivantes  :  f  Samuel  Liscom  avait-il  été  marié  à  Green- 
wich, dans  les  Etats-Unis  d'Amérique,  avant  d'épouser  l'appe- 
lante ?  2'^  Sv  Liscom  n'avait  pas  contracté  ce  mariage  à  Green- 
wich, avait-il  légalement  et  valablement  épousé  l'appelante  ? 
avait-elle  le  droit  de  demander  l'exercice  de  son  droit  de  com- 
munauté sur  les  hérittiges  en  question  ?  et  3'  Supposant  le 
mariage  de  Liscom  avec  Peivsis  Burr,  valable,  et  conséquem- 
ment,  celui  de  l'appelante  nul,  cette  dernière,  si  elle  avait  con- 
tracté ce  mariage  de  bonne  foi,  pouvait-elle  exercer  ses  droits 
sur  les  biens  de  la  connnunauté,  et  (juels  étaient  ses  droits  f 
Lji  preuve  offerte  par  l'intimée  du  mariage  de  Liscom,  à  Green- 
wich, reposait  sur  la  déposition  de  trois  témoins  :  Polly  Lis- 
com (jui  se  disait  la  fille  de  Samuel  Liscom,  Persis  Liscom,  qui 
se  dishit  la  fornme  de  Samuel  Liscom,  et,  enfin,  William 
Thompson  qui  avait  épousé  Polly  Liscom.  Polly  Liscom  se 
disait  fille  de  Samuel  Liscom  ;  elle  ne  produisit  pas  son  extrait 
de  baptême  ou  de  naissance  ;  elle  ne  se  souvenait  de  Samuel 
Liscom,  qu'à  une  époque  où  elle  n'avait  que  trois  ans,  la  seule 
fois  qu'elle  l'eût  vu.  Persis  Burr  disait  qu'elle  avait  été  marié»- 
à  Samuel  Liscom,  en  1792  ;  elle  ne  savait  pas  s'il  en  avait  été 
rédigé  acte.  Elle  avait  vécu  dix  ans  avec  lui,  ne  se  rappelait  pas 
en  quelle  année  il  l'avait  laissée,  et  n'avait  depuis  reçu  qu'une 
seule  lettre  de  lui,  à  peu  près  dans  l'année  après  qu'il  l'eût 
quittée.  William  Thompson,  le  mari  de  Persis  Liscom,  avait 
fait  des  recherches  pour  trouver  un  acte  de  mariage  de  sa  belle- 
mère,  mais  inutilement  ;  en  1834,  il  était  allé  à  St.  André,  voir 
Samuel  Liscom,  qui  l'avait  appelé  son  gendre.  L'Intimée  avait 
allégué,  dans  ses  défenses,  que  l'Appelante  connaissait  le  ma- 
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liage  antérieur  de  Samuel  Liscûm  :  elle  ne  fit  aucune  preuve 
(le  cette  allégation. 

Smith,  Juutiee  :  This  is  an  action  to  account,  brought  by 
the  widow  of  Lisconi,  as  commune  en  biens,  against  Liscom, 
let^utee.  The  Défendant  pleaded  that  Plaintiff  was  net  com- 
mune en  biens;  for,  although  she  had  been  married  by  a 
inagistrate,  in  due  form,  in  Canada,  her  husband  had  pre- 
\  iously  been  married,  viz.  in  the  year  1792,  in  the  state  of 
Massachusetts.  It  appeared  that  there  were  no  public  regis- 
tiies  of  births  in  the  atate  of  Massachusetts  till  after  the  year 
l.sOO.  But  a  daughter  of  the  first  wife  gave  some  évidence  of 
liaving  seen  her  father  when  he  left.  She  was  but  three  years 
(»1<1  ;  but  she  had  a  ring  on  her  finger  which  would  not  corne 
<)ff,and  he  said  he  must  eut  it.  Then  her  mother,  though  very 
okl,  stated  she  was  married  to  this  man.  He  thought,  there- 
fore,  that  it  was  proved  that  Liscom  had  a  wife  living  at  the 
thne  when  he  married  the  pre.sent  Plaintiff.  Her  action, 
therefore,  must  he  dismissed.  But  no  doubt  a  woman  who 
had  been  imposed  upon,  and,  in  good  faith,  had  married  a 
man  who  had  another  wife,  possessed  rights  which  she  could 
maintain  in  law  ;  but  she  could  not  do  it  by  this  form  of 
action.  Ci-suit  le  jugement  dont  est  appel,  prononcé  le  28  juin, 
1  .S(j2  :  The  Court  considering  that  Plaintiff"  hath  failed  to 
cstnblish  the  material  allégations  of  her  action,  as  set  forth 
in  the  déclaration,  and  that,  at  the  time  of  the  marriage  of 
Plaintiff  with  Samuel  Liscom,  in  the  year  1804,  before  Wil- 
liam Fortune,  Justice  of  the  Peace,  he,  Liscom,  was  a  married 
man,  having,  in  the  year  1792,  intermarried  with  Persis  Burr, 
ttt  the  town  of  Greenwich,  in  the  state  of  Massachusetts,  one 
of  tiie  United  States  of  America,  and  that  Persis  Burr,  was, 
at  the  time  of  the  celel (ration  of  Plaintiff' s  marriage  with 
Liscom,  then  living,  and  that  the  said  marriage  is  thereby 
iiioperative,  null  and  void,  and  that,  by  law,  Plaintiff 's  daims, 
as  the  wife  of  Liscom,  are  thereby  V)arred  from  having  and 
maintaining  the  conclusions  of  her  action  :  the  Court  doth, 
tlien^fore,  dismiss  said  action  with  costs." 

Di'VAL,  Chief -Justice  :  The  action  was  instituted  against 
Ui'spondent  as  if  she  had  l)een  universal  legatee  of  Samuel 
Liscom,  when,  in  fact,  she  was  légataire  particulière,  and  the 
action  is  badly  brought.  The  question  as  to  the  validity  of 
the  marriage,  raised  by  the  pleadings,  does  not  therefore  come 
up,  and  the  judgment  of  the  Court  below  will  be  confirmed. 
<  i-suit  le  jugement  de  la  Cour  d'appel  :  "  Considérant  que 
ct'tte  action  a  été  intentée  contre  la  Défendei*es8e,  en  sa  qua- 
lité de  tutrice  dûment  nommée  en  justice  à  Samuel  Borner, 
(d'uis  Samuel  Liscom,  son  fils  mineur,  pour  obtenir  le  partage 
des  biens  composant  la  communauté  alléguée  avoir  ci-devant 
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oxJst<^  ontro  la  Deinantleresse  et  Samuel  Liscom,  avec  lequel 
la  Demantleresse  allèjçue  avoir  été  ni  .riéc  ;  considérant  que  le 
mineur,  Samuel  Borner,  n'est  ni  l'héritier,  ni  le  représentant 
en  loi  de  Samuel  LiHCom,  que  la  Demanderesse  allègue  avoir 
été  son  époux,  et  n'a  aucune  qualité  pour  consentir  ou  procé- 
der au  partage  des  biens  de  la  dite  communauté,  et,  qu'en 
conséquence,  dans  le  jugement  prononcé  par  la  Cour  Supé- 
rieure, à  Montréal,  le  28e  jour  de  juin,  1862,  déboutant  la  De- 
manderesse de  son  action,  avec  dépens,  il  n'y  a  pas  erreur, 
cette  Cour  c(mfinne  le  dit  jugement.  (14  D.  T.  B.  G.,  p.  372.) 

MoREAiT,  OuiMET  et  Chapleau,  pour  l'Appelante. 

RoHERi'SoN,  A.  pour  la  Demanderesse. 

Ahmo'it  et  DoRMAN,  pour  l'Intimée. 


^niage 


INSnniTElIR.-DROIT  DE  CORRECTION. 

Cour  Sd'érieure,  Montréal,  2  mars  1864. 

Présent  :  LoRAN(!ER,  Juge. 

Brisson,  Demandeur,  vh.  Lakontaine,  dite  Suri»renant,  Dé- 
fenderesse. 

Jugé:  Qno  le  droit  de  correction  aocordô  A  l'instilntcnr,  ne  doit  Hre 
exercé  que  tians  les  cas  de  nécessité,  vt  seulement  un  degi"é  proportion iic 
A  l'offen^e  et  aux  circonstancas,  et  i]ue  l'instituteur  est  passible  de  doin- 
mages-intérêts  s'il  excède  ces  bornée. 

LoRANtJER.  Juge  :  Action  en  dommages  et  intérêts-civils 
contre  une  sous-maîtresse  d'école.  Fait  imputé  :  châtiments 
corporels  excessifs,  infligés  sur  la  personne  de  l'enfant  du  De- 
mandeur, âgé  d'environ  six  ans.  La  défense -nie  le  caractère 
excessif  des  châtiments,  et  est  f<mdée  sur  le  droit  de  correction 
légitime  appartenant  à  la  Défenderesse,  sous-maîtresse  dans 
l'école  (jUL»  fréquentait  l'enfant  du  Demandeur.  Il  résulte  de 
l'enquête  (jue,  le  24  décembre,  1862,  l'enfant  du  Demandeur, 
du  nom  d'Edntond  et  âgé  de  six  ana,  se  trouvant  à  occuper  un 
rang  distingué  dans  sa  classe,  fut  requis  par  la  Défenderesse 
de  faire  son  exercice  de  lecture,  ce  qu'il  ne  put  faire  parce 
qu'il  avait  confondu  la  page  «lu  livre  indiquée  pour  cette  lec- 
ture. Là-dessus,  la  Défenderesse  le  fit  descendre  de  son  ranj,' 
(ju'elle  décerna  à  l'élève  qui  occupait  le  rang  suivant.  L'enfant 
.se  prit  alors  à  pletirer,  et  la  Défenderesse  insista  de  nouveau 
poiir  lui  faire  faire  sa  lecture.  L'enfjint  ne  pouvant  se  rendre 
à  cette  injonction,  la  Défenderesse  le  fit  supplanter  par  un 
troisième  élève,  et  ainsi  de  suite  par  tous  les  autres  jusqu'ini 
dernier,  lui  enjoignant  toujours  de  lire,  et  l'enfant  continuant 
toujotirs  à  pleurer.    Alors,  elle  le  frappa  pendant  dix  minutes 
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on  un  quart  d'heure  sur  la  main  gauche,  et  peut-être  sur  les 
deux,  et  sur  la  tête  avec  un  martinet  qui  avait  ét(^  donné  par 
les  commissaires  d  école  de  la  localité  à  la  maîtresse  d'école  en 
chef,  pour  la  correction  des  enfants  indcxîiles  ou  récalcitrants. 
(*e  martinet  consistait,  suivant  la  description  faite  par  les  té- 
moins et  la  Demoiselle  Boire  elle  même,  dont  It  témoignage  a 
été  offert  par  la  Défenderesse,  en  une  lanière  de  cuir  longue 
(le  quinze  pouces,  large  de  trois  et  épaisse  de  quelques  lignes. 
Après  cette  correction  faite  au  milieu  des  cris  de  l'enfant  qui 
voulait  retourner  chez  ses  parents,  elle  l'envoya  boire,  et  l'en- 
i'ant  lut  ensuite  sa  leçon,  malgré  que,  sur  ce  point,  le  témoi- 
(,'nage  ne  soit  pas  unanime.  Il  paraît  que  l'ienfant  avait  eu  sur 
U'  des»ns  de  la  main  gauche  un  bouton  ou  clou  (pii  n'était  pas 
encore  complètement  guéri.  Il  retourna  chez  son  père,  se  plai- 
<,Miant  de  souffrance  à  la  tête  ;  il  avait  l'empreinte  de  deux 
coups  ou  barres  rouges  sur  une  joue,  et  des  douleurs  à  la  main 
rfimche  qu'il  avait  enffée  à  l'intérieur,  et  enflammée  à  l'exté- 
rieur. Le  Demandeur  conduisit  son  fils  chez  un  médecin,  à  la 
•ioniande  même  de  la  Défenderesse,  qui  le  visita  aussi  ;  à  l'é- 
j,'tu-d  de  la  lésion  faite  à  la  main  gauche  de  l'enfant,  ce  méde- 
cin prescrivit  pour  lui  et  lui  donna  .ses  .soins  pendant  quelques 
jours  :  l'enfant  fut  retenu  au  lit  pendant  un  espace  de  temps 
asst'z  consi(léral)le  ;  une  ecchymose,  suivant  le  témoignage  du 
médecin  consulté,  se  déclara  ;  il  y  eut  suppuration,  et  la  main 
lui  aboutit.  Depus  ce  temps  ju.squ'au  temps  de  l'enquête,  il 
pai'uit  que  l'enfant  a  refusé  de  retourner  à  l'école  par  crainte 
(les  maîtresses  d'école.  Ces  faits,  qui  sont  abpndanunent  prou- 
vés par  la  demande,  n'ont  pas  été  contredits  par  la  défense  <jui 
ne  pouvant  nier  le  fait  de  la  ttagellatit)n  infligée  à  l'enfunt, 
s'est  rejetée  sur  l'impos-sibilité  que  des  coups  de  martinet  infli- 
^'és  dans  la  main  d'un  enfant  pus.sent  produire  ecchynnse  et 
suppuration  sur  le  revei*s  de  la  main  et  la  faire  aboutir.  Deux 
iiK'decins  ont  été  appelés  de  sa  part  pour  contredire  le  témoi- 
fjfnajïe  du  médecin  produit  par  la  'euu\nde  ;  mais,  n'ayant 
jamais  vu  la  blessure,  ils  n'ont  pu  i.uiuer  leur  opinion  que 
sur  la  de.sci'iption  qu'en  avait  faite  leur  confrère,  et  leur  té- 
moignage est  impuisant  à  contredire  le  sien.  La  défense  dit 
i|U(^  le  châtiment  infligé  par  la  Défenderesse  dans  la  main 
de  l'enfant,  ne  pouvait  produire  les  résultats  signalés  par  la 
demande;  nmis  il  ne  fatit  pas  oublier  que  la  main  était  <léjà 
maliidej  (ju'il  y  avait  déjà  probablement  un  travail  inflamma- 
toire dans  le  tissu  cellulaire,  (pi'en  cet  ét»it  une  ecchymose 
t'tuit  bien  propre  à  se  manife.ster,  et  <|u'une  suppuration  en 
pouvait  être  la  conséquence  naturelle.  La  défense  prétend 
nëtre  pas  plus  responsable  des  c(msér)uenees  qui  sont  ré.sul- 
tt'i's  (lu  châtiment  qn«'  si  la  main  eût  été  saine,  et  que  la  Dé- 
fenderesse avant  eu  le  droit  de  cot'ct"''  l'er.f.irt  c'itrim"'  cllr" 
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l'a  fait  à  cause  de  sa  désobéissance  à  exécuter  »es  ordres,  elle 
ne  peut  être  plus  recherchée  que  si  la  main  de  l'enfant  n'eût 
pas  déjà  éprouvé  de  lésion.  La  première  question  qui  se  pré- 
sente est  donc  celle  de  la  légitimité  de  la  correction.  La 
Défenderesse  était-elle  justifiable  en  corrigeant  l'enfant  comme 
elle  l'a  fait  ?  Sur  ce  point,  le  tribunal  est  décidément  défavo- 
rable à  sa  prétention.  Sans  refuser  aux  Instituteurs  un  droit 
modéré  de  cori'ection  légitime,  dans  les  cas  de  nécessité  abso- 
lue, sur  les  enfants  indociles  ou  récalciti*ants,  et  cela  dans  l'in- 
térêt de  la  discipline  de  l'école  et  de  l'éducation  des  élèves, 
l'on  ne  peut  voir  dans  le  fait  d'une  institutrice  qui,  sur  une 
faute  aussi  légère  commise  par  un  enfant  de  six  ans,  le  tlagelle 
aux  mains  et  à  la  tête  pendant  dix  minutes  ou  un  quart- 
d'heure,  qu'un  gi'ave  abus  d'autorité,  un  assaut  qui  constitue 
un  délit  punissable  au  criminel  même.  Si  elle  n'avait  pas  le 
droit  d'infliger  ce  châtiment  comme  elle  l'a  fait,  elle  doit  por- 
ter la  peine  de  toutes  les  conséquences  qui  en  sont  résultées. 
Il  doit  donc  y  av  oir  un  jugement  prononçant  des  dommages 
et  intérêts  contre  elle,  et  elle  doit  être  condamnée  à  tous  les 
frais  encourus  par  le  Demandeur  pour  parvenir  à  cette  con- 
damnation. A  raison  du  montant  considérable  auquel  ces  frais 
s'élèvent,  la  Cour  n'accordera  point  un  chiffre  de  doumiages 
aussi  élevé  qu'elle  l'eût  fait  sans  cela,  mais  elle  doit,  néan- 
moins, jusqu'à  un  certain  point  prendre  pour  les  mesurer  l'ap- 
préciation défavorable  qu'elle  fait  de  la  conduite  de  la  Défen- 
deresse, et  rendre  un  jugement  qui,  en  consacrant  le  principe 
sur  lequel  il  est  fondé,  servira  aussi  d'enseignement  à  ceux  à 
qui  la  loi  confie  l'éducation  des  enfants,  £10  do  dommages  et 
intérêts  civils,  est  le  chiffre  que  j'établis  avec  les  dépens 
entiers  de  l'acticm. 

Jugement  :  "  Considérant  que,  sans  refuser  aux  Instituteurs 
un  droit  de  correction  modérée  contre  les  élèves  indociles  ou 
récalcitrants,  droit  qui  ne  peut  s'exercer  que  dans  les  cas  de 
nécessité,  pour  le  maintien  de  la  discipline  des  écoles,  l'intérêt 
de  l'instruction,  et  à  un  degré  proportionné  aux  offenses  com- 
mises contre  la  discipline  scolaire,  il  n'en  est  pas  moins  vrai 
que  tout  châtiment  qui  excè<lerait  cette  limite  et  qui  serait 
motivé  par  l'arbitraire,  le  caprice,  la  colère  ou  la  mauvaise 
humeur,  constitue  un  délit  punissable,  comme  les  délits  ordi- 
naires, et  que,  dans  les  cas  proposés  aux  tribunaux,  où  l'on 
prétend  que  la  correction  présente  ce  caractère,  ils  doivent 
former  leurs  appréciations  sur  la  nature  de  l'offense,  l'âge  de 
l'élève,  sa  faute,  le  plus  ou  moins  de  gravité  du  châtiment  et 
les  circonstances  dans  lesquelles  il  a  été  infligé.  Considérant 
que,  dans  l'espèce  actuelle,  vu  l'âge  de  l'enfant  du  Demandeur, 
et  la  légèreté  de  l'infraction  de  discipline  qu'il  avait  commise, 
In  correction  excessive  que  la  Défenderesse  lui  a  fait  souffrir. 


IJE    LA   PUOVINOE   DE   QUÉBEC. 


167 


t|ui  a  produit  des  résultatu  préjudiciables  à  la  santé  du  l'eii- 
t'ant  et  a  exposé  le  Demandeur  et  sa  famille  à  des  inquiétudes 
et  des  inconvénients  fâcheux,  a  constitué  un  abus  d'autorité 
et  offert  le  caractère  d'un  délit  recherchable  en  dommages  et 
intérêts.  Considérant,  en  conséquence,  que  le  Demandeur  était 
fondé  à  porter  la  présente  demande  en  dommages  et  intérêts 
civils  devant  ce  tribunal,  qu'il  l'a  prouvée,  et  que  la  Défen- 
deresse n'a  offert  ni  prouvé  aucune  défense  légitime  à  ren- 
contre de  cette  demande,  déclare  frivole  et  non  K)ndée  la  dite 
iléfonse,  et,  faisant  droit  sur  la  demande,  condamne  la  Défen- 
deresse à  payer  au  Demandeur,  à  liaison  du  délit  qu'elle  a 
commis  le  24  décembre,  1802,  en  infligeant  à  son  fils  Edmond, 
âgé  de  six  ans,  en  la  paroisse  de  St.  Constant,  sans  droit  ou 
justification,  un  châtiment  corporel  excessif,  la  somme  de  £10, 
à  titre  de  dommages  et  intérêts  civils,  avec  intérêt  de  cette 
date,  et  les  dépens  entiers  de  l'action.  (8  J.,  p.  173  et  14  D.  T. 
H.  a,  p.  377.) 

Lanctot,  pour  le  Demandeur. 

Hubert,  pour  la  Défenderesse. 


DfSCBIPTION  DE  FAUZ.—TESTAIB1IT. 

Couu  Sus'ÉRiEirRE,  Montréal,  2  mars  1864. 
Présent  :  Loraxcjer,  juge. 

B<»i'SQUET,  Demandeur,  va.  Renois,  Défendeur,  et  Le  dit 
Renois,  Demandeur  en  faux,  m.  Le  dit  Pou.squet,  Dé- 
fendeur en  faux. 

Jugé:  Que,  dans  l'espèce,  les  moyeuH  invoqués  sur  inscription  en 
taux  contre  un  testament  n'étaient  pas  suftisamment  justifiés  pour  faire 
mettre  de  côté  la  minute  du  testament  et  l'expédition  produite. 

Lokanoer,  juge  :  Une  action  pétitoire  fut  intentée  par 
Bousquet  contre  Renois,  son  beau-père,  réclamant  l'héridité 
fie  feue  Charlotte  Adam,  l'épouse  en  secondes  noces  de  Renois, 
un  vertu  de  son  testament  solennel  reçu  à  St  Marc,  le  14  jan- 
vier 1862,  devant  Pigeon,  notaire,  instituant  le  Demandeur 
son  légataire  univerael  :  contre  ce  testament  et  l'expédition 
produite  par  le  Demandeur,  Renois,  le  Défendeur,  a  pris  une 
inscription  de  faux,  dont  les  principaux  u>oyens  sont  :  1°  Que 
la  minute  compulsée  n'est  point  la  vraie  minute  du  testament, 
(|ui  a  été  soustraite  par  le  notaire  qui  l'a  remplacée  par  Ia 
minute  compulsée  et  qu'il  a  fabriquée  après  coup,  et  qu'il  a 
fait  signer  par  les  témoins.  2"*  Que  si  la  minute  compulsée  est 
bien  la  minute  originale,  elle  doit  être  déclarée  fausse,  parce 
1)110  le  testament  n'a  pas  été  l'œuvre  de  la  volonté  libre  de  la 
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testatrice,  qui  ne  désirait  point  faire  de  testament,  mais  qu'elle 
a  été  le  fruit  des  manœuvres  du  Défendeur  en  faux,  tjui,  de 
concert  avec  le  témoin  Vary,  aurait  requis  le  notaire  ins- 
trunientaire,  qui  lui-même  aurait  re<|uis  le  témoin  Blain,  pour 
l'assister,  se  seraient  rendus  chez  la  testatrice,  avec  un  tes- 
tament préparé  d'avance,  et  qu'ils  auraient  reçu  au  domicile 
de  la  testatrice,  sans  participation  légale  de  sa  part,  et  que  le 
testament  n'a  pas  été  fait,  nommé  et  dicté  par  elle,  mais  qu'il 
a  été  suggéré  par  le  notaire  et  les  témoins  ou  (|uel(ju'un  d'eux. 
3"  Que  la  testatrice,  à  l'époque  où  elle  a  fait  ce  testament, 
n'avait  pas  la  raison  suffisante  pour  le  faire.  4®  Que  le  St- 
Marc,  qui  se  trouve  sur  le  verso  du  second  feuillet,  a  été 
ajouté  après  coup,  et  que,  s'il  a  été  écrit  en  même  temps  que 
le  reste  du  testament,  se  trouvant  en  marge  et  n'étant  pas 
authentiqué,  il  doit  être  supprimé.  Avant  d'entrer  dans  l'ex- 
amen de  la  preuve,  je  dois  dire  qu'il  est  un  point  qui  m'a 
frappé  par  son  étrangeté,  c'est  le  défaut  d'intér  t  du  Deman- 
deur en  faux  à  poursuivre  l'inscription.  Il  ne  prétend  pas,  pai- 
ses  moyens  que,  si  elle  est  maintenue,  l'inscription  de  faux  lui 
profitera.  Il  dit,  au  contraire,  que  si  le  testament  est  supprimé, 
la  succession  de  la  testatrice  se  partagera  également  entre  le 
Défendeur  en  faux  et  Louise  Bousquet,  ses  seuls  enfants,  m 
vertu  de  la  loi  des  successions  ab  intestat.  Il  s'expo.se  certaine- 
ment au  reproche  d'exciper  des  droits  d'autrui  ;  cepentlant  tlé- 
pouillons  la  preuve.  Sur  le  premier  point,  la  fabrication  de  lu 
minute  compulsée  et  sa  substitution  à  la  minute  originale,  la 
seule  preuve,  produite  par  le  Demandeur  en  faux,  consiste 
dans  le  témoignage  de  John  Fraser  qui  prétend  avoir  vu,  le 
3  juillet  1803,  la  première  minute  entre  les  mains  du  notaire 
in^trumentaire  qui  était  venu  la  communi(|uer  aux  avocats 
du  Demandeur  en  faux,  et  que,  trouvant  entre  cette  minute 
et  celle  compulsée  des  différences  résultant  de  la  dissemblance 
du  papier  sur  lequel  elles  étaient  écrites,  du  caractère  des 
deux  écritures,  tant  dans  le  corps  de  l'acte  que  dans  les  renvois, 
de  la  manière  dont  les  signatures  sont  groupées,  de  la  longueur 
des  lignes  et  d'autres  indices  calligraphiques,  en  conclut,  sans 
hésitation,  que  la  première  minute  a  été  soustraite,  et  (ju'on  y 
a  substitué  une  minute  fabriquée.  Mais  ce  témoignage,  outre 
qu'il  est  misérablement  insuffisant  pour  faire  rejeter  un  acte 
semblable,  est  victorieusement  renversé  par  les  clercs  du 
notaire  qui  déposent  de  faits  matériels,  démontrant  jusqu'à 
l'évidence  que  la  minute  compulsée  est  bien  réellement  celle 
qui  a  été  rédigée  le  14  janvier  1862.  Faisons  donc  immédiate- 
ment justice  de  cette  prétention  extraordinaire,  traitons  la 
minute  rapportée  comme  la  vraie  minute,  et  voyons  »|uel!(' 
preuve  le  Demandeur  en  faux  a  faite  pour  l'attaquer  et  la 
laii'e  supprimer.  Pour  prenner  moyen  contre  ce  testament  le 
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J)('inandeur  en  faux  dit  qu'il  n'a  pas  été  l'teuvre  de  la  libre 
volonté  do  la  testatrice,  mais  qu'il  lui  a  été  iwraché  et  suggéré. 
Les  faits  au  soutien  de  ce  moyen  sont  les  suivants  :  Ije  11  jan- 
vier 1802,  Madame  Ren  ùs  avait  fait  uncodicile  révoquant  un 
premier  testament  en  date  du  8  novembre  1S52,  ce  que  son  fils, 
le  Défendeur  en  faux,  ayant  appris,  il  lui  en  fit  n-proclie,  sous 
l'impression  qu'il  était  que,  parce  codicile,  elle  l'avait  déshérité 
iui  profit  du  Demandeur  en  faux,  son  mari.  Il  lui  rappela  «ju'elle 
lui  avait  souvent  promis  de  faire  son  testament  en  sa  faveur, 
et  il  est  naturel  de  penser  qu'il  y  mit  de  l'obsession,  bien  qu'il 
n'y  ait  pas  de  preuve  à  cet  égard.  La  t'  statrice  étant  probable- 
ment d'opinion  aussi  que,  par  ce  codicile,  elle  avait  fait  à  son 
fils  une  injustice  (|u'elie  voulait  réparer,  lui  dit,  que,  s'il  pou- 
vait trouver  un  moyen  de  remédier  à  ce  qui  avait  été  fait,  elle 
était  prête  à  lui  donner  ses  biens.  Il  fut  alors  convenu  que  le 
(|ue  le  Défendeur  en  faux  irait  quérir  un  notaire  devant 
lequel  elle  ferait  un  nouveau  testament.  Le  lendemain,  le  12, 
étant  un.  dimanche,  le  Demandeur  en  faux  accompagné  de 
N'ary,  dont  il  a  été  parlé  ci-haut,  se  rend  de  St-Marc,  où 
'lemeurait  la  testatrice,  à  St-Hilaire,  et  prie  le  notaire  Pigeon 
(le  venir  chez  la  testatrice  le  mardi  suivant  jour  où  devait 
s'absenter  le  Demandeur  en  faux  auquel  on  voulait  cacher  la 
coimaissance  de  ce  nouveau  testament,  et  d'amener  des  té- 
moins. Le  jour  fixé,  le  14,  le  notaire,  accompagné  du  nommé 
Blaiu  qu'il  avait  recjuis  comme  témoin,  se  rend  à  St-Marc, 
passe  devant  la  maison  de  la  testatrice  et  se  rend  chez  Vary, 
(pli  lui  avait  été  en  toute  probabilité  indiqué  d'avance,  et  l'in- 
vite à  se  rendre,  avec  Blani  et  lui,  chez  \c  testatrice  pour  rece- 
voir son  testament.  Vary  les  prie  de  le  devancer  et  les  rejoint 
ensuite  chez  la  testatrice.  En  arrivant  le  notaii*e  demnule  à 
Madame  Renois  s'il  est  vrai  (qu'elle  l'a  fait  demander  ?  Elle  lui 
répond  que  oui,  et  que  c'est  pour  faire  son  testament.  Li  tes- 
titi'ice,  le  notaire  et  les  témoins  entrent  dans  un  appartement 
oii  ils  se  renferment,  et  le  notaire  se  met  en  frais  d'instrumeu- 
tw.  La  testiitrice  lui  dit  alors  :  je  veux  donner  tout  mon  bien  à 
mon  garçon,  à  la  charge  de  payer  mille  piastres  à  sa  sœur,  h;  no- 
ti  l'e  se  met  à  écrire,  il  avait  écrit  ainsi  pendant  environ 
vingt  minutes, quand  la  fcmms  du  Défendeuren  faux  vint  aver- 
tir la  testatrice  que  quelques  personnes  désiraient  la  voir  Elle 
sort  de  l'appartement,  le  notaire  écrit  deux  ou  trois  lignes  pour 
terminer  une  phrase,  la  testatrice  revient  environ  quinze  mi- 
nutes après.  L'3  notaire  se  remet  à  l'ouvrage,  finit  le  testa- 
ment et  le  lit.  Après,  ou  pend  int  la  première  lecture,  la  testa- 
trice fait  remarquer  qu'il  pourrait  arriver  que  le  paiement  de 
mille  piastres  en  un  seul  paiement,  fatiguerait  son  fils  (son 
|L,'iU(;on  comme  elle  l'appelait,)  et  voulait  que  cette  somme  fût 
payable  en  deux  ans,  la  moitié  un  an  après  son  décès,  et  l'autre 
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moitié  (luux  aii8  après.  Le  tustuiiient  qui  contenait  rin.stitu- 
tion  «lu  Défendeur  en  faux,  sans  ce  délai,  est  modifié  en  con- 
séquence, et  il  est  siuné  par  les  témoins  et  le  notaire  ;  ces  der- 
niers prennent  (iuel((ue8  rafraichissements  et  s'en  vont.  Le 
Défendeur  en  faux  était  aUsent,  et,  pour  sauver  les  appa- 
rences, comme  il  le  dit  lui-n»»^me,  il  avait  ennnené  avec  lui  le 
neveu  du  Demandeur  en  faux,  afin  de  lui  dérober  la  connais- 
sance de  ce  qui  devait  se  passer.  Le  testament  a-t-il  été  sug- 
géré à  la  ^statrice  au  moment  même  de  sa  confection  ?  quel- 
qu'un a-t-il  usé  de  captation,  à  son  égard,  à  cet  instant  /  Cer- 
tainement non.  La  preuve  est  concluante  sur  ce  point.  Jamais 
testament  ne  peut  être  fait  plus  librement  que  celui  que 
Madame  Renois  a  fait,  le  14  janvier  18(52.  Mais,  lors  de  l'ar- 
gumentation, l'on  a  voulu  trouver  une  preuve  matérielle  du 
fait  que  le  testament  n'avait  pas  été  écrit  en  entier  sous  la 
dictée  de  la  testatrice  et  en  sa  présence,  et  qu'il  avait  été  pré- 
paré d'avance,  dans  le  peu  de  temps  que  le  notaire  et  les 
témoins  sont  restés  dans  la  maison  de  la  testatrice.  Blain,  lo 
.seul  témoin  interrogé  à  cet  égard,  dit  qu'ils  sont  restés  de  une 
heure  vingt  minutes  à  une  heure  et  demie,  et  que,  sur  ce 
temps,  la  testatrice  s'est  alwentée  pendant  quinze  à  vingt  mi- 
nutes, durant  lesquelles  le  notaire  a  suspendu  ses  écritures. 
De  sorte  que,  .suivant  ce  témoin,  la  rédaction  du  testament  et 
l'accomplissement  des  formalités  d'usage  peuvent  avoir  em- 
ployé tout  au  plus  une  heure.  C'e.st  bien  peu  de  temps  pour 
rédiger  un  testament  ;  cependant,  à  la  rigueur,  il  n'est  pas  im- 
possible à  un  notaire  de  rédiger,  pendant  l'espace  «l'une  heure, 
un  testament  de  quatre  pages  et  demie  écrit  sur  du  papier 
ordinaire,  ayant  une  marge  ordinaire  et  d'une  écriture  assez 
grosse.  Puis  il  ne  faut  pas  perdre  de  vue  le  peu  de  précision 
avec  lequel  on  apprécie  généralement  la  durée  du  temps.  Ne 
serait  il  pas  infiniment  dangereux  d'inférer  qu'un  testament  a 
été  préparé  d'avance  du  court  espace  de  temps  employé  pour 
sa  rédaction  ?  Je  pourrais  passer  sous  silence  un  autre  indice 
invoqué  par  le  Demandeur  en  faux.  Le  sieur  du  légataire  à 
qui  un  legs  particulier  de  mille  piastres  est  fait,  est  désignée 
comme  "  Louise  une  de  mes  tilles  "  et  la  testatrice  n'en  avait 
pas  d'autre.  Or,  dit-on,  cette  indication  "  une  de  mes  filles  " 
fait  Voir  que  ce  ne  peut  être  la  testatrice  qui  a  dicté  ce  legs  : 
elle  eût  dit,  Louise  ma  fille,  au  lieu  de  dire,  Louise,  une  de 
mes  filles,  n'en  ayant  (ju'une.  L'erreur,  au  contraire,  ne  peut- 
elle  pas  avoir  été  le  plus  naturellement  du  monde  commise  pai- 
le  notaire  qui  ignoi-ait  que  la  testatrice  n'avait  qu'une  fille  i 
Le  testament  n'a  certainement  pas  été  suggéré  lors  de  m 
rédaction  ;  nmis  peut-être  l'a-t-il  été  avant  ?  L'insistance  avec 
laquelle  le  Défendeur  en.  faux  a  reproché  à  sa  mère  de  ne 
l'avoir  pas  institué   son  héritier,   peut-elle  avoir   formé  un 
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moyen  de  captation  capable  de  faire  annuler  le  testament, 
comme  surpris  à  la  tesûitrice  ?  Je  crois  que  non.    1  Furgole, 
Testaments,  chap.  5,  sect  3,  y<A.  1,  p.  247  :  "  Il  n'y  a  guère  de 
matières  où  l'on  trouve  plus  de  variétés  et  d'embarras  dans 
les  écrits  des  auteurs  français,  et  dans  la  jurisprudence  des 
arrêts  des  Cours  Supérieures,  que  dans  les  questions  qui  nais- 
sent de  la  captation,  et  de  la  suggestion  des  dispositions  testa- 
mentaires. Cfela  vient  de  ce  que  les  auteurs  français^abandon- 
nant  les  règles  du  droit  romain,  se  sont  fait  une  idée  particu- 
lière de  la  captation  et  de  la  'suggestion  ;  idée  qu'ils  se  sont 
formée  sur  la  disposition  de  quelques  coutumes  qui  sont  en 
trop  petit  nombre  pour  former  le  droit  commun  du  Royaume, 
encore  moins  dans  les  Pays  où  l'on  suit  le  Droit  Romain." 
2  Nouveau    Denisart,    vbo.   Captation-Swggestion,   sect.   1, 
paragraph  5,  page  187,  in  finis  :  "  Ainsi  on  peut  dire  que  la 
captation  et  la  suggestion  proprement  dites  et  séparées  de 
toute  idée  de  violence,  de  dol,  de  fraude,  et  d'artihces,  n'ont 
aucun  fondement  dans  les  textes  du  Droit  Romain."  3  Fur- 
gole, Loco  Gitato  :  "  Les  interprètes  du  Droit  écrit  ne  sont  pas 
tombés  dans  cet  inconvénient,  parce  qu'ils  ont  pris  pour  guide 
les  lois,  à  l'esprit  desquelles  ils  se  sont  conformés  ;  par  là  ils  ont 
compris  la  véritable  nature  de  la  suggestion  et  de  la  captation, 
et  les  conditions  qui  doivent  accompagner  ces  moyens  pour 
rendre  inefiSctices  les  dispositions  testamentaires.  Ils  ont  donc 
cru  que  ces  moyens  ne  pouvaient  être  bons,  qu'en  autant  qu'ils 
seraient  accompagnés  de  dol  et  de  fraude."  Idsm,  paragraphe 
15,  p.  250  :  "  Il  est  permis  de  s'attirer  des  libéralités  par  des 
prièi'es,  des  caresses  et  des  services."  Idem,  paragraphe  45, 
page  260  :  "  Dès  que  l'on  s'est  formé  une  juste  idée  de  la  sug- 
gestion et  de  la  captation,  et  que  l'on  est  persuadé,  comme  il 
nous  paraît  qu'on  doit  l'être,  que  ce  ne  sont  pas  des  moyens 
de  nullité  différents  du  dol  et  de  la  fraude,  on  s'aperçoit  que 
la  première  opinion  qui  déclare  suggérée  la  disposition  faite 
sur  l'interrogat  d'autrui,  et  la  seconde,  qui  la  fait  consister 
en  la  simple  persuasion,  n'ont  aucun  fondement  dans  le  droit, 
et  que  la  troisième  opinion  qui  la  fait  consister  au  dol,  ou  en 
la  fraude,  est  la  seule  véritable  ;  après  quoi  les  doutes  qui 
peuvent  naître  de  cette  matière  ne  paraîtront  plus  si  difficiles 
à  résoudre."    Ce  fut  d'après  ces  principes  que  l'avocat  général 
de  Mogalon,  plaidant  devant  le  Parlement  d'Aix,  dans  une 
espèce  où  arrêt  fut  rendu  en  1779,  sur  le  testament  du  sieur 
Fournier,  s'exprima  en  ces  termes:   "La  captation  opère  la 
nullité  des  dispositions  testamentaires,  lorsqu'elle  est  accom- 
pagnée de  dol  et  de  fraude.  Tel  est  l'esprit  des  lois  Romaines. 
Ces  lois  autorisent  les  dispositions  qui  ont  été  attirées  par  des 
caresses,  des  prières  et  des  services.    Elles  présument  que  ces 
démarches  n'influaient  pas  d'une  manière  dangereuse  sur  la 
TOMF  XIII.  11 
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volonté  du  testateur  ;  mais  elles  prohibent  d'une  manière  ex- 
presse, la  violence,  la  ruse,  l'artifice  ;  ces  moyens  illicites  subs- 
tituant à  la  volonté  du  testateur  une  volonté  étrangère  ;  ils 
privent  le  testateur  de  l'état  d^  liberté  que  les  lois  et  la  raison 
exigent  de  lui  ;  souvent  même,  ils  le  forcent  à  dicter  des  dis- 
positions que  son  cœur  désftvpue.''  Pour  ce  qui  est  du  défaut 
de  raison  de  la  testatrice,  la  manière  intelligente  dont  elle  a 
fait  son  testament.  Jointe  à  la  déposition  des  notaires  Fraser 
et  St.  Aubin,  qui  tous  deux  déposent  de  sa  parfaite  sanité 
d'esprit,  et  de  la  possession  entière  de  son  intelligence,  quand, 
le  onze  janvier,  deux  jours  auparavant,  ils  avaient  reçu  son 
codicile,  et  cela  en  commun  avec  plusieurs  autres  témoins  en- 
tendus, réfutent  victorieusement  les  avancés  craintifs  des  té- 
moins du  demandeur  en  faux,  dont  aucun  n'a  même  dit  qu'elle 
avait  perdu  l'usage  de  ses  facultés .  mentales  quand  elle  a  fait 
son  testament.  Le  moyen  relatif  au  mot  St  Marq,  qui  se  trouve 
en  marge,  mérite  à  peine  une  mention  ;  et  les  différences  entre 
l'original  et  la  copie,  sont  si  minimes  et  de  si  peu  d'importance 
qu'il  serait  inutile  de  s'arrêter  à  ce  dernier  grief.  Sur  lé  tout 
je  suis  d'opinion  que  le  testament  doit  être  confirmé. 

"  La  Cour,  considérant  que,  malgré  ce  qu'en  disent  au  con- 
traire les  rnoyeqs  de  faux,  la  minute  produite  par  Pigeon,  no- 
taire, en  obéissance  à  l'interlocutoire  rendu  dans  la  cause  et 
compulsée  par  le  greffier  du  tribunal,  est  bien  la  vraie  minute 
du  testament  de  ("harlotte  Adam,  en  son  vivant  veuve  du  De- 
mandeur eu  faux,  reçu  devant  Pigeon,  notaire,  et  témoins,  à 
St.  Marc,  le  14  jailvier,  1862  ;  considérant  que  le  dit  testament 
a  été  l'œuvre  de  la  libre  volonté  de  Charlotte  Adam  ;  que  le 
dit  testament  n'a  été  ni  suggéré  ni  surpris  par  le  Défendeur 
en  faux  ni  par  d'autres  personnes;  qu'à  l'époque  ou  elle  l'a 
fait,  la  testatrice  était  saine  d'esprit,  mémoire,  jugement  et 
entendement,  avait  la  capacité  et  était  dans  les  conditions  vou- 
lues par  la  loi,  pour  faire  un  testament,  et  qu'elle  a  bien  et 
vraiment,  suivant  les  exigences  de  la  loi,  fait,  dicté  et  nommé 
aux  notaire  et  témoins  le  dit  testament,  qui  a  été  mal  à  pro- 
pos argué  de  faux,  et  qui  est  d'ailleurs  revêtu  de  toutes  les 
tonnes  légales  pour  lui  donner  validité  et  authefnticité  ;  consi- 
dérant, de  plus,  que  l'expédition  produite,  malgré  (|uelques 
variantes  de  phraséologie,  impuissantes  à  en  affecter  la  subs- 
tance, qui  se  trouvent  entre  la  dite  expédition  et  la  minute, 
est  cependant  une  copie  suffisante  de  la  minute,  et  que,  pour 
toutes  ces  raisons,  il  n'y  avait  lieu  à  l'inscription  de  faux  ni 
contre  la  minute,  ni  contre  l'expédition,  a  rejeté  et  rejette  la 
dite  inscription  de  faux  et  moyens  de  faqx,  avec  dépens.  Et 
la  Cour  ordonne  que  la  minute  du  dit  testament  déposée  au 
greffe,  et  qui  fait  partie  du  dossier,  soit  remise  au  notaire  Fi- 
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jToon,  pour  reprendre  sa  place  dans  son  notariat.  (14  D.T.B.G., 
p.  381.) 

Cartier,  Pominville  et  Bétournay,  pour  le  Demandeur 
en  faux. 

DoRiON  et  DoRiON,  pour  le  Défendeur  en  faux. 


PROdEDURB.— DBBI8 1 BMBIT.— HOnOH. 

Cour  de  Circuit,  Québec,  23  février  1864. 
Présent:  Stu art, juge. 
Lambert  vs.  Bergeron. 

Jxigé  :  1*>  Qu'une  motion  pour  suspendre  la  procédure,  parce  que  le 
Demandeur  a  fait  défaut  de  payer  les  frais  d'une  premiôre  action  qu'il 
a  retirée,  ne  sera  pas  accordée. 

2°  Qu'une  pareille  objection,étant  par  le  statut  une  fin  de  non  recevoir, 
doit  être  présentée  par  un  plaidoyer  à  l'action.  (1) 

Le  Demandeur,  im  fm^mâ  pauperia,  institua  son  action 
contre  le  Défendeur  pour  une  somme  de  £34  13  9.  Le  Défen- 
deur fit  alora  motion  pour  suspendre  la  procédure  jusqu'à  ce 
([ue  le  Demandeur  eût  payé  au  Défendeur  la  somme  de  £8  15 
G,  montant  des  frais  encourus  par  le  Défendeur  dans  une 
première  poursuite  par  le  Demanaeur  contre  lui,  le  Défendeur, 
et  pour  les  mêmes  causes  que  celles  do  la  présente  demande, 
laquelle  première  poursuite  il  avait  été  permis  au  Demandeur 
de  retirer  en  payant  les  frais  encourus  par  le  Défendeur. 

JoLY,  pour  le  Défendeur  :  La  présente  motion  est  fondée  sur 
la  section  25  du  ch.  82,  des  stat.  réf.  du  Bas-Canada,  conçue 
en  ces  termes  :  "  La  partie  qui  aura  ainsi  discontinué  une 
"  cause,  ou  une  poursuite  quelconque,  ne  pourra  pas  la  recom- 
"  mencer  sans  avoir  payé  les  frais  de  la  première.  '  La  manière 
toujours  adoptée  pour  se  prévaloir  de  cette  disposition  de  la 
loi,  est  par  une  motion  telle  que  celle  maintenant  présentée  à 
la  cour  do  la  part  du  Défendeur. 

Toussignant,  pour  le  Demandeur,  répondit  que  la  motion 
(lu  Défendeur  n'était  pas  la  procédure  qu'il  fallait  adopter 
pour  prendre  avantage  de  la  clause  du  statut  cité  par  le  Dé- 
tendeur ;  que  le  Défendeur  aurait  dû  plaider  le  défaut  de  paie- 
ment allégué  dans  sa  motion  par  une  exception. 

Stuart,  Justice  :  This  case  cornes  before  the  court  on  a 
motion  by  Défendant  to  stay  proceedings,  inasmuch  as  Plain- 
titf  lias  not  paid  to  Défendant  the  costs  on  a  former  action 
bi-ought  on  tne  sanie  grounds  as  the  présent,  and  which  action 
Plaintiff  was  permitted  to  withdraw  on  payment  of  costs  to 
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Défendant  The  courHe  now  (ulopted  by  Défendant  has  beun 
the  course  invariably  foUowed  before  this  court  for  the  last 
five  and  twenty  years,  and  is  tnuch  more  convenient  to  the 
party  in  default  than  the  proceeding  in  strict  uccordanoe  with 
the  law  would  be  ;  but,  upon  Consulting  with  Judge  Tam- 
CHEREAU,  he  thinks,  and  we  hâve  agreed,  that  were  a  party 
states  that  he  has  a  question  of  fact  to  raise,  either  that  the 
former  action  was  not  withdrawn  or  disposed  of  as  alleged  in 
the  motion,  or  that  the  costs  which  he  was  bound  to  pay, 
hâve  not  been  paid,  then  the  motion  to  stay  proceedings  will 
not  be  allowed,  and  the  party  will  be  bound  to  procêed  by 
regular  pleadings,  the  objection  is,  by  the  statute,  made  a  Jin 
de  non  recevoir,  and  under  it,  if  pleaded,  the  action  must  be 
dismissed. 

JuDOMENT  :  "  Take  nothing  by  motion,  and  Défendant 
permitted  to  file  a  plea  to  the  action,  coiitaining  the  same 
grounds  as  those  tuken  in  his  motion."  (14  D.  T.  B.  G.,  p.  413.) 

Talbot  et  ToussioNANT,  pour  le  Demandeur. 

JoLY,  pour  le  Défendeur. 


BZOLUUOll  DE  OOUnWAUTE-DROnS  DE  LA  PBHU. 

Cour  de  Circuit,  Québec,  23  février  1864. 

Présent  :  Stuart,  Juge. 

Vézina,  Demandeur  vh.  Denis,  Défendeur,  et  Descarreau, 
Opposante. 

Jugi  :  Que  la  seule  clause  d'exclusion  de  communauté,  dans  un  con- 
trat de  mariafçe,  ne  donne  pas  à  une  femme  mariée  les  mêmes  droits 
au'une  séparation  de  biens  contractuelle  ;  et  qu'une  opposition  à  fin  de 
istraire,  faite  par  une  femme  sous  de  telles  circonstances,  ne  peut  avoir 
l'eifet  d'empêcher  la  vente  de  ses  meubles  caisis  pour  une  dette  con- 
tractée par  son  mari  durant  le  mariaga  (1) 

Le  Demandeur,  ayant  obtenu  jugement  contre  le  Défen- 
deur, fit  émaner  contre  lui  une  exécution  jieri  faciaa  de  boni», 
en  vertu  de  laquelle  il  saisit  et  arrêta  tous  les  biens  meubles 

Ïui  se  trouvaient  chez  le  Défendeur.  A  cette  saisie,  Sophie 
tescareau,  l'épouse  du  Défendeur,  prenant  la  qualité  de  femme 
séparée  de  biens,  produisit  son  opposition  à  fin  de  distraire 
alléguant  que,  par  son  contrat  de  mariage  avec  le  Défendeur, 
fait  et  exécuté  devant  notaires,  et  dûment  enregistré,  il  fut, 
entr'autres  clauses,  stipulé  qu'il  n'y  aurait  aucune  commu- 
nauté de  biens  entre  elle  et  le  Défendeur,  nonobstant  la  cou- 
tume de  Paris,  à  quoi  ils  renoncèrent  pour  eux  et  leurs  hoirs  ; 

(1)  V.  art.  1416«U419C.  C. 
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nue  la  vache  et  les  autres  effets  saisis  par  le  Demandeur, 
étaient  et  avaient  touiours  été  la  propriété  de  l'opposante,  et 
n'avaient  jamais  été  la  propriété  du  Défendeur.  Le  Deman- 
deur contesta  cette  opposition  pour  les  raisons  suivantes  : 
"  Parce  qu'il  n'est  pas  allégué  que  l'opposante  est  marchande 
"  publique,  ni  qu'elle  soit  séparée  de  biens  d'avec  son  mari, 
"  Hoit  contractuellement,  soit  judiciairement.  "  Puis,  outre  une 
dénégation,  il  plaida  fraude  et  collusion. 

OuiLBAULT,  pour  l'Opposante,  après  avoir  identifié  les  effets 
Hiiisis  et  prouvé  qu'ils  étaient  la  propriété  de  l'opposante,  tant 
pour  les  avoir  reçus  par  donation  que  pour  les  avoir  acquis  de 
ses  propres  deniers  durant  son  mariage,  maintient  que  l'oppo- 
sition, sous  de  semblables  circonstances,  devait  être  maintenue. 

TousHlQNANT,  pour  le  Demandeur  :  Par  la  preuve  qui  a  été 
faite,  il  n'y  a  peut-être  qu'un  léger  doute  que  les  effets  saisis 
.soient  la  propriété  de  l'opposante  ;  mais,  même  en  admettant 
son  droit  de  propriété,  1  opposante  n'est  pas  recevable  à  s'op- 
poser à  la  vente  des  effets  pour  le  paiement  d'une  dette  con- 
tractée depuis  son  mariage.  Nous  ne  voyons  pas,  par  le  con- 
trat de  mariage  de  l'opposante  et  du  Défendeur,  qu'il  y  ait 
une  séparation  de  biens  contrnctuelle  entre  eux,  mais  simple- 
ment une  exclusion  de  communauté  ;  or,  il  y  a  une  grande 
différence  dans  l'effet  de  ces  deux  conventions.  Je  ne  puis 
mieux  appuyer  mon  opinion  sur  ce  point  qu'en  citant  "  Po- 
thier,  Traité  de  la  Communauté,"  Nos.  462  et  464,  où  les  ef- 
fets différents  que  produisent  les  clauses  de  séparation  con- 
tractuelle et  d'exclusion  de  communauté  sont  démontrés.  Au 
No.  462,  l'auteur  établit  d'une  manière  irréfragable  que,  quand 
il  s'agit  du  seul  cas  d'exclusion  de  communauté,  le  mari  a  droit 
de  percevoir  à  son  profit  tous  les  fruits,  tant  civils  que  natu- 
rels, qui  naissent  durant  le  mariage,  pour  se  récompenser  des 
charges  du  mariage  qu'il  supporte  ;  de  même  que,  lorsqu'il  y 
a  conmmnauté,  ces  fruits  appartiennent  à  la  communauté, 
pour  la  dédommager  des  charges  du  mariage  qui  sont  à  la 
charge  de  la  communauté.  C'est  pourquoi  l'opposition  doit  être 
renvoyée  avec  dépens. 

Stuart,  Justice  :  The  contract  of  marriage  upon  which  the 
opposition  in  question  is  based,  and  under  which  it  is  sought 
to  establish  the  right  of  the  wife  to  the  property  seized  in  her 
quality  ot  séparée  de  biena  with  her  husband,  is  defective  in 
the  object  for  which  it  appears  to  hâve  been  intended.  This 
marriage  contract  contains  an  exclusion  of  community,  but  it 
would  nave  been  far  more  effective  had  it  contained  the  sti- 
Dulation  mentioned  in  "  Pothier,  Traité  de  la  Communauté," 
No.  464  :  Que  chacun  des  conjointa  jouira  séparément  de  ses 
biens.  Cn  appelle  cette  convention  séparation  contractuelle, 
elle  a  cela  de  plus  que  la  simple  exclusion  de  communauté, 
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Îtb'dle  prive  le  mari  de  la  jouisHanee  des  biens  de  la  femrM, 
ugement:   L'opposition  est  renvoyée  avec  dépena   (14  D. T. 
B.  a,  p.  4,15.) 
Talbot  et  ToussiGNANT,  pour  le  Demandeur. 
Plamondon  ei  GuiLBAULT,  pour  l'Opposante. 


OURATBUiE.— FEm  MARIEE.— AQTORlB&nOR. 

SuPERiOR  Court,  Québec,  10  rnara  1864. 
Before  Taschereau,  Justice. 

LeMesurier  et  al.  vs.  Leahy  et  al. 

Jugé:  Que  la  nomination  d'une  femme,  comme  curatrice  à  son  mari 
intenlit,  contient  nécessairement  l'autorisation  d'administfer  les  b'ens 
de  son  mari  aussi  bien  que  les  siens.  (1) 

The  Plaintiffs,  merchants,  trading  at  Québec,  brought  suit 
against  Défendants,  John  Leahy,  grocer,  and  Catherine  Leahy, 
wife  of  Maurice  Horan,  as  well  in  her  own  nanie,  as  a  mar- 
chande  pttblique,  as  in  her  quality  of  curatrix  to  Horan,  an 
interdicted  lunatic,  for  $323.43,  the  amount  of  a  certain  pro- 
missory  note  made  by  John  Leahy  in  favor  of  Catherine  Leahy, 
end  by  her  endorsed  and  delivered  to  Plaintiffs,  and  for  the 
costs  of  protesting  the  same.  The  déclaration  of  Plaintiffs  set 
forth  that  Catherine  Leahy  was  and  had  been,  for  a  long 
time  previous  to  the  interdiction  of  her  husbànd,  and  with  his 
consent  and  authority,  carrying  on  business  as  a  marchande 
publique,  and  still  continued  to  carry  on  business  as  such,  and 
as  such  had  endorsed  and  delivered  the  promissory  note  in 
question  to  thein,  for  and  in  considération  of  matters  apper- 
taining  to  her  commerce  as  a  marchande  publique,  &nd  in  the 
course  of  her  trade  dealings  with  thein  as  sUch,  and  that  as 
such  she  had  bound,  both  herself  and  Maurice  Horan,  her 
husband  ;  that  Défendants  had  oftei  acknowledged  to  owe 
and  promised  to  pay  the  amount  demanded  ;  and  Concludcd 
that  Défendants  should  be  condemned,  as  well  in  their  owii 
names  as  in  their  qualities  set  forth  in  the  action,  solidaire- 
ment, to  pay  to  Plaintiffs  the  amount  of  the  note,  with  costs 
of  protest  and  suit.  Catherine  Leahy,  one  of  the  Défendants, 
in  ner  quality  of  curatrix  duly  appointed  to  her  interdicted 
husband,  pleaded  by  défense  au  fond  en  droit  an'l  perpétuai 
peremptory  exception,  that,  since  the  interdiction  of  Maurice 
Horan,  he  could  not  legally  give  any  consent  or  authority  to 
her  to  act  as  a  trader  or  marchande  publique,  and,  conse- 

(1)  V.  art.  177  et  342  C.  0. 
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quently,  that  she  could  not  bind  or  oblige  Horan,  or  his  estate  ; 
that  she  and  Hor&n  wére  married  in  Killarnéy,  in  the  County 
of  Kerry,  in  Ireland,  and  had  no  contrÀbt  pf  marrîage,  and 
thàjb,  by  the  law  6f  îreland,  no  community  of  propertv  exists 
between  ^rsons  so  married,  and  that,  in  virtue  bf  the  pre- 
iiiises,  she  could  not  exercise  the  calling  of  a  marchande  pu- 
blique, and  could,  in  nio  way,  bind,  oblige  or  render  her  hus- 
band  liable  ;  that  she  had  endorsed  the  prômissory  note  in 
question,  as  an  accommodation  endorser,  and  without  having 
received,  as  a  marchande  piihlique,  or  otherwise,  any  value 
whatever  ^herefor,  and  that  the  éi^dorsation  did  not  in  any 
way  ariso  out  of  her  trade  or  commerce,  or  the  gestion  of  the 
estate  of  Horan,  her  interdicted  husband,  but  was  wholly 
separate  therefrom  ;  of  ail  which  Plaintiffs,  at  the  time  of  re- 
ceiving  the  note  and  endorsation,  were  well  and  fully  cogni- 
zant. 

Takciereau  Tnge:  Le  Demandeur  demande  un  jugement 
contre  une  femu.  qu'il  allègue  être  marchande  publique,  et  la 
question  qi^i  se  présente  est,  "  si  cette  femme,  marchande  pu - 
"  bliqué,  peut  se  lier  elle-même  et  si,  comme  marchande  pu- 
"  bli()ue,  curatrice  de  son  mari,  interdit  pour  cause  de  dé- 
"  menée,  elle  peut  lier  son  mari."  ,A  l'article  136,  Coutume  de 
Paris,  il  est  dit  qu'une  femme,  marchande  publique,  ne  peut 
s'obliger  sans  son  mari,  touchant  le  fait  et  dépendance  de  la 
dite  marchandise.  Mais  il  est  prétendu,  par  la  défense,  que, 
quoique  marchande  publique,  cette  femme  ne  peut  seule  ester 
en  justice,  qu'elle'  doit  être  autorisée  à  cet  effet,  ou  par  son, 
inari,  où  par  le  jugé.  Cette  objection  de  la  part  de  la  Défende- 
resse  devra  disparaître  si  l'on  consulte  les  articles  25  et  26,  au 
Traité  de  la  puissance  du  mari,  par  Fothier,  où  il  est  dit  que, 
lorsqu'un  mari  est  tombé  dans  un  état  de  démence,  cet  état, 
étant  une  infirmité  qui  peut  lui  être  survenue  sans  sa  faute, 
lie  doit  le  rviver  d'aucun  de  ses  droits,  ni  par  conséquent  du 
droit  de  puissance  qu'il  a  sur  sa  femme  ;  la  femme  demeurant 
donc  toujours  sous  puissance  do  mari,  à  défaut  de  l'autorisa- 
tion que  ce  mari  ne  peut  lui  donner,  elle  doit  avoir  recours  à 
celle  du  Juge  qui  en  est  représentative.  Lorsque,  dans  ce  cas, 
la  femme  est  créée  curatrice  par  le  Juge,  à  la  personne  et  aux 
bien.s  de  son  mari,  sa  nomination  à  cette  curatelle  renferme 
nécessairement  une  autorisation  pour  administrer  tant  les 
biens  de  son  mari  que  les  siens  ;  la  femme  n'a  donc  besoin  d'au- 
cune antre  autorisation.  Mais  elle  ne  pourrait,  sans  une  auto- 
risation particulière  du  Juge,  aliéner  quelqu'un  de  ses  héri- 
tn^es,  ni  faire  aucun  autre  acte  qui  excéderait  les  bornes 
dune  administration.  En  conséquence,  la  femme  doit  être 
condamnée,  mais  pas  en  sa  qualité  de  curatrice  de  son  mari, 
qui,  tombé  en  démence,  ne  pouvait  pas  autoriser  sa  femme,  ni 
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consentir  que  sa  femme  s'obligeât  comme  marchande  pu- 
blique. L'action  contre  la  femme,  dans  sa  qualité  de  curatrice 
de  son  mari,  'loit  donc  être  renvoyée. 

Jugement:  "  La  Cour  considérant  le  billet  promiasoire 
mentionné  en  la  déclaration  des  Demandeurs,  fait  par  le  Dé- 
fendeur, John  W,  Leahy,  à  Québec,  le  vingt-six  mai,  1862, 
pour  la  somme  de  $320.96,  payable  à  trois  mois  de  date,  à 
l'ordre  de  Catherine  Leahy,  et  par  elle  endossé  :  Considérant 
que  les  Demandeurs  ont  prouvé  leur  demande  contre  Leahv, 
qui,  comme  faiseur  du  billet  en  question,  pour  bonne  et  valable 
considération,  est  responsable  envers  les  Demandeurs  :  Consi- 
dérant que  le  fait  que  la  Défenderesse  Catherine  Leahy,  non 
commune  en  biens  avec  son  mari,  Maurice  Horan,  a  été  nommée 
curatrice  à  son  mari  tombé  en  démence,  comporte  et  renferme 
nécessairement  une  autorisation  pour  administrer  tant  les 
biens  de  son  mari  que  les  siens,  et  qu'elle  n'a  pas  besoin 
d'autre  autorisation  pour  ester  en  justice  et  défendre  à  la  pré- 
sente action  :  Considérant  d'ailleurs  qu'elle  est  prouvée  être 
marchande  publique  et  qu'elle  pouvait,  comme  telle,  se  lier  : 
Considérant  que,  lors  de  la  confection  du  billet,  Horan  était, 
depuis  près  de  deux  ans,  en  démence  et  interdit  :  la  Cour  con- 
damne John  W.  Leahy  et  Catherine  Leahy,  conjointement  et 
solidairement,  à  payer  aux  Demandeurs  la  somme  de  $«323.46, 
avec  intérêt,  et  les  frais  de  la  présente  action  ;  de  plus,  main- 
tient la  défense  en  droit  et  l'exception  péremptoire  en  droit 
perpétuelle  de  Catherine  Leahy,  ès-nom  et  qualité,  avec  dé- 
pens, et  renvoie  l'action  des  Demandeurs,  quant  à  Catherine 
Leahy,  ès-qualité  de  curatrice  an  dit  Horan,  avec  dépens.  (14 
D.  T.  B.  a,  p.  417.) 

Andrews  and  Andrews,  for  Plaiutiffs. 

Alleyn  and  Alleyn,  for  Défendants. 


Held 
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AUfimiftnoii  aAiiTALB. 

Court  of  Queen's  Bënch,  Montréal,  9th  March,  1864. 

Coram  Duval,  Meredith,  Mondelet,  Badgley,  Justices. 

Herman  Danziqer,  Plaintitf  in  the  court  below,  Appellant, 
and  James  Henry  Ritchie  et  ux.,  Défendants  in  the 
court  below,  Respondents. 

Hdd:  Ist.  A  married  woman  is  not  liable  for  the  price  of  çoods,  not 
being  necessaries  of  lifè,  bought  by  her  without  tho  anthorization  of  her 
husbiand. 

?nd.  PromisBory  notes  signed  by  a  married  woman  without  the  autho- 
rity  of  her  buaband  are  nuTl.  (1) 

3rd.  Tbere  is  no  légal  séparation  afi  to  property  between  husband  and 
wife,  until  the  judgment  pronouncing  sucn  séparation  bas  been  fol- 
lowed  by  exécution.  (2) 

Cette  action  avait  été  instituée  devant  la  Cour  Supérieure 
pour  le  district  de  Montréal,  pour  le  recouvrement  de  la  somme 
'le  .^>  X  uunt  onze  dollars  et  onze  cents,  que  l'Appelant  prétendait 
lui  être  due  par  les  Intimés  en  vertu  de  deux  billets  promis- 
soires,  et  d'un  compte  pour  marchandises  vendues  et  livrées.  Les 
billets  en  question  étaient  respectivement  conçus  comme  suit  : 
•'  Mortreal,  April  12th,  1860.  On  demand,for  value  received,  I 
pr  a;  isetopay  tothe  orderof  myself,  atthe  Baukof  Montréal, 
the  sum  of  three  hundred  and  thirty  six  dollars  ^,  with  in- 
terest.  Mârouirite  Labelle."  "  Montréal,  April  23rd,  1861. 
On  demand,  for  value  received,  I  promise  to  pay  to  the  order 
of  myself,  at  the  Bank  of  Montréal,  in  Montréal,  the  sum  of 
one  hundred  and  fifty  dollars  ninety  six  cents,  with  interest. 
Marguerite  Labelle." 

Ces  deux  billets  avaient  été  endossés  par  Marguerite  Labelle. 
et  remis  à  l'Appelant  qui,  dans  sa  déclaration,  alléguait  :  Que 
Marguerite  Labelle  était  veuve,  en  premières  noces,  de  Patrick 
Foley,  eu  son  vivant  de  Montréal,  gentilhomme,  de  qui  elle 
était  séparée  quant  aux  biens  ;  que,  le  dix-sept  août  1862,  elle 
avtùt  convolé  en  secondes  noces  avec  James  Henri  Ritchie,  l'un 
(les  Intimés,  dans  l'Etat  de  New- York,  l'un  des  Etats-Unis 
d'Amérique,  mais  avec  l'intention  de  revenir  à  Montréal  pour 
y  demeurer  avec  son  époux  ;  que,  de  fait,  les  Intimés  étaient 
revenus  à  Montréal  et  y  demeuraient  ;  qu'il  n'y  avait  pas  eu 
de  contrat  de  mariage  entre  les  Intimés,  et  que,  par  conséquent, 
il  y  avait  communauté  de  biens  entre  eux  ;  qu'avant  de  con- 
voler ainsi  en  secondes  noces,  elle  était  marchande  publique  et 
était  endettée,  en  cette  qualité,  env«.'    l'Appelant  en  une  somme 

(1)  V.art.  177  G.  G. 

(2)  V.  art.  1312  C.  C. 
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de  $611  ^V(r>  pour  le  montant  des  billets  ci-dessus  mentionnés, 
y  compris  l'intérêt  accru  sur  iceux,  et  pour  balance  d'un  compte 
de  marchandises  venclués  et  livrées,  au  montant  He  $45  ^^  ; 
laquelle  somme  l'Appelant  avait  droit  d'exiger  et  recevoir  des 
Intimés  comme  étant  communs  en  biens.  Les  intimés  plai- 
dèrent, pat  exception,  que  Margùerit»^  Labelle  n'Avait  jamais 
été  marchande  publique,  et  ne  l'était  pas  aux  dates  des 
billets  et  du  compte  en  question  ;  qu'à  tontes  .Qes  époques, 
elle  était  sous  puissance  de  mari,  savoir,  Patrick  Fpley,  son 
époitx  ;  que ,  celui-ci  ne  l'avait  jauiais  autorisée  à  souscrire 
les  dits  billets  ou  à  acheter  les  dites  marchandises;  qu'elle 
n'avait  contracté  aUcun  engagement  valable  et  légal  envers 
l'Appelant,  et  que,  par  conséquent,  les  Défendeurs,  intimés,  ne 
devaient  rien  au  Demandeur  Appelant  Les  iptimés  oppo- 
sèrent encore  à  l'action  de  l'Appelant  une  défense  au  fond  en 
fait.  Il  fut  dit  par  l'intimé  que  l'Appelant  avait  fsûlli  de 
prouver  que  Marguerite  Labelle  avait  été  marchande  pu- 
blique, et  qu'elle  1  était  aux  époques  indiquées  en  sa  déclara- 
tion ;  et  que  l'appelant  n'avait  pas  prouvé  non  plus  qu'elle  eût 
été  séparée  de  biens  de  Fatrick  Foley,  son  premier  mari.  Le 
jugement  pronQuçait  la  séparation,  mais  l'Appelant  n'avait  pas 
prouvé,  et  rien  dans  le  dossier  ne  faisait  voir  qUe  ce  juge- 
ment eût  été  suivi  d'exécution.  Les  intimés  ne  firent  point 
d'enqi.ête  et  se  bornèrent  à  produire  une  admission  de  l'Appe- 
lant qu'aux  dates  des  billets  et  de  la  fourniturâ  des  marchan- 
dises, Patrick  Foley,  premier  mari  de  Marguerite  Labelle,  était 
vivant  M.  le  Juge- Assistant  Monk  rendit  le  jugement  sui- 
vant, le  20  mai  1863  :  "  The  Court,  considering  that  Plaintiff 
"  hath  not  ostablished  in  évidence  the  allégations  of  hisdecla- 
"  ration,  and,  more  particularly,  that  De^ndant,  Marguerite 
"  Jjabelle,  was  legally  liable  and  indebted  to  Plaintiff'j  as  by 
"  him  alleged  in  his  déclaration,  doth  dismiss  the  action  of 
"  Plaintiff,  with  costs." 

CassIDV,  for  Appellant  :  1*^  Marguerite  Labelle,  une  des 
intimés,  séparée  judiciairement  quant  aux  biens  d'avec  son 
premier  maii,  a  consenti  valaV>lemont  les  deux  billets  promis- 
soires  dont  il  est  cjjuestion,  aucune  autorisation  ne  lui  était  né- 
cessaire à  cette  fin.  En  agissant  de  la  sorte,  elle  n'a  fait  qu'un 
acte  d'administrati<tn.  Par  la  loi,  elle  s'est  valablement  enga- 
gée et  obligée  jusqu'à  concurrence  de  la  valeur  de  ses  biens 
meubles  et  du  revenu  de  ses  immeubles.  La  preuve  constate 
que  ses  biens  meuble^  étaient  d'une  valeur  d'environ  mille 
piastres,  loi'squ'elle  consentit  les  deux  billets.  Et  à  part  cela, 
il  est  en  preuve  qu'elle  était  en  possession  de  sommes  de 
deniers  assez  considérables,  provenant  de  la  vente  de  certains 
biens  immeubles.  Elle  a  re<;u  valeur  pour  consentir  ces  billets. 
2*^  En  signant  ces  deux  billets  à  ordre,  Marguerite  Labelle  a 
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fait,  par  là  même,  un  acte  de  commerce  par  lequel  elle  est 
devenue  légalement  obligée.  Aucun  autorisation  ne  lui  était 
nécessaire  pour  faire  cet  acte  de  comnierefe.  Les  intimés  n'ont 
n'ont  pas  répudié  cet  acte.  Ils  n'ont  point  fait  voir  que  la 
cause,  pour  laquelle  elle  avait  consenti  ces  deux  billets,  n'était 
pas  d'un  caractère  coinmercial.  Ils  n'ont  point  montré  de  pré- 
somption légale  qui  faisait  présumet  Commercial  l'engagement 
pris  par  la  personne  qui  signa  ces  deux  billets,  et  en  laiêsant 
subsister  cette  présomption,  ils  ne  pouvaient  en  loi  se  pl-évtt- 
loir  du  défaut  d'autorisation  :  supposant  que  la  femme  séparée 
doive  être  autoiisée,  pour  s'engager  par  rapport  à  un  fait  non 
commercial,  il  n'est  pas  nécessaire  à  tout  événement  qu'elle 
soit  autorisée  pour  fait  de  commerce.  La  Cour  de  première 
instance  aurait  dû  condamner  les  Intimés  à  lui  payer  $45.30^ 
balance  de  son  compte  pour  marchandises  vendues  à  la  dite 
Marguerite  Labelle  Ces  marchandises  lui  ont  été  vendues 
pour  son  usage  pers  jnnel,  elle  en  a  profité.  Rien  au  contraire 
n'tst  prétendu  par  les  Intimés,  qui  ont  reconnu  ce  compte  par 
une  admission  qui  se  trouve  au  dossier.  Prétendre  qu'elle 
aurait  dû  être  autorisée  pour  acheter  ces  marchandises  dont  la 
valeur  totale  ne  s'est  élevée  qu'à  $212.30,  c'est  nier  à  la  femme 
séparée  le  droit  d'administrer  ses  biens.  L'Appelant  se  croit 
fondé  à  demander  Une  condamnation  pour  le  total  de  sa 
créance.  > 

Il  est  évident  que  l'Appelant  fait  reposer  toutes  ses  préten- 
tions sur  le  fait  supposé  que,  lors  de  la  souscription  dos  billets 
et  lors  de  la  fourniture  des  marchandises,  l'Intimée,  Margue^ 
rite  Labelle,  était  séparée  de  biens  de  Patrick  Folèy,  son  pré»-' 
mier  mari,  et  que,  comme  femme  séparée  de  biens,  elle  pou- 
vait s'obliger  envers  l'Appelant  sahs  qu'il  fût  besoin  d'autori- 
sation. Supposé  même  qu'il,  y  eût  eu  séparation  de  biens  réelle' 
et  effective,  ce  qui  n'appert  pas  au  dossier,  l'Appelant  devait' 
encore  succouiber  sur  et  point  ;  car,  bien  que  la  femme  séparée. 
de  biens  puisse  faire  des  actes  de  simple  admini.stration  et' 
exercer  ses  actions  mobilières,  elle  ne  peut,  saris  y  être  autori- 
sée de  son  mari  ou  du  juge,  s'engpger  dans  des  truisaetioné' 
du  genre  de  celle  dont  il  s'agit  en  cette  instavîce.à  moihfl' 
•l'être  marchande  publique,  -^t  if  est  constant  quf  l'intimée  rie' 
l'était  pas.  S'il  est  vrai  que  la  feinme  séparée  x  e  peut  aliène*» 
SCS  biens  sans  autorisation,  il  l*'jst  également  qu'elle  ne  peut 
l'iiire  aucun  de  ses  actes  qui  sont  de  nature  à  entraîner  uhe 
aliénation  forcée.  Or,  danS-  le  cas  présent,  il  est  incontestable 
•luo  lu  souscription  de  billets  et  l'achut  de  marchandises  faits 
l'ar  l'intimée  produiraient  ce  résultat,  si  l'Appelant  obtenait 
iiiùu  do  cause.  Lji  sollicitude  dont  la  loi  entoure  la  femme 
pour  la  prémunir  contre  les  conséquences  de  ses  propres  actes, 
dans  l'intérêt  de  la  famille  et  de  la  société,  deviendrait  inutile, 
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et  la  loi  elle-même  aérait  mise  au  défi.  Les  intimés  se  flattent 
donc  que  ce  tribunal  ne  sanctionnerait  pas  une  telle  doctrine 
par  le  jugement  qu'il  est  appelé  à  prononcer.  Mais  il  est  sur- 
perflu  de  combattre  plus  longuement  des  prétentions  qui  ne 
reposent  que  sur  un  fait  hypothétique.  L'Intimée  n'était  pas 
séparée  de  biens  de  son  premier  mari;  elle  n'était  pas  mar- 
chande publique,  et  U  tribunal  de  première  instance  a  appli- 
qué avec  discernement  la  loi  du  pays  en  déclarant  l'Appelant 
non  recevablo  dans  sa  demande.  Les  Intimés  n'ont  aucun 
doute  que  cette  cour  ne  consacre  les  mêmes  principes  et  ne 
soit  de  la  même  opinion. 

DuVAL,  Ghief-Justice  :  Stated  in  effect  that  the  action  was 
(»n  a  note,  Défendant  being  the  second  husband  of  the  woman 
who  made  it.  The  plea  was  that  she  was  not  authorized  to 
make  the  note.  It  would  appear  that  the  fîrst  husband  went 
away  to  the  United  States  and  died  there,  and  that  the  goods 
were  obtained  long  after  the  husband  left.  By  law  the  autho- 
rization  of  the  husband  is  absolutely  necessary.  It  is  incor- 
rect to  assimilate  the  wife  not  authorized  to  the  minor  who 
contracts.  Pothier,  in  his  Treatise  of  the  puissance  maritale, 
shews  the  cases  are  not  similar.  If  the  wife  goes  to  the  baker 
or  butcher,  the  husband  is  surely  as  much  bound,  as  if  a  ser- 
vant had  gone.  But  the  diflSculty  hère,  was  that  the  consi- 
dération of  the  note  is  not  proved.  We  cannot  say  whether 
under  the  circumstances,  the  articles  were  or  were  not  neces- 
saries.  In  addition  to  this,  the  judgment  of  séparation  de 
biens,  from  her  first  husband,  was  not  exécutée!.  The  judg- 
ment, therefore,  must  be  confirmed. 

MoNDELET,  Juge  :  Le  Jugement  dont  est  appel,  est,  à  mon 
avis,  d'une  parfaite  exactitude.  Il  n'y  a  aucune  preuve  que 
cetit  *  ime  fût  marchande  publique,  séparée  légalement  de 
biens  u  jn  mari,  et  qu'elle  eût  la  moindre  autorité  de  s'obli- 
ger. Indépendamment  de  ces  raisons,  il  suffit  de  jeter  un 
coup-d'(iîil  sur  le  compte  dont  l'Appelant  réclame  la  balance. 
Les  eflets  vendus  sont  évidemment  de  la  sorte  qu'une  femme 
vivant  de  prostitution,  comme  il  paraît  (qu'elle  le  faisait,  est 
dans  le  cas  d'acheter.  J'approuve  le  jugement,  sous  tous  les 
rapports,  et  je  n'hésite  aucunement  à  dire  qu'il  doit  être  con- 
firmé. 

Jugement  confirmé.  (UD.T.B.  G.,  p.  425  et  H  J.,  p.  103.) 

Leblanc  et  Cahsidy,  pour  l'Appelant. 

DoiTTRE  et  D'AousT,  pour  les  Intimés. 
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AOflOW  PBIALB. 

Circuit  Court,  Montréal,  30  mars  1864. 
Before  LoRANOER,  Justice. 
Barrette,  Plaintiff.  V8.  Bernard,  Défendant 

Jugé  :  1°  Que  l'amende  itni>08^e  par  le  stat.  re£  du  Canada,  chap.  6, 
Hec.  «0,  pour  avoir  faussement  voté  au  nom  d'une  personne  dont  le  nom 
figure  sur  la  liste  des  électeun*,  ne  peut  être  recouvrée  dans  une  cour  de 
juridiction  civile. 

2"  Que  l'offense  est  constituée  un  délit,  et  ne  peut  être  poursuivie  que 
devant  une  cour  criminelle,  et  l'amende  imposée,  sur  conviction  par 
telle  cour. 

Tlie  action  was  brought  a^inst  Hercule  Bernard,  advocate. 
The  déclaration  set  forth  that,  at  an  élection  for  the  électoral 
division  of  Montréal  east,  held  in  June,  1863,  for  the  élection 
of  a  member  of  the  provincial  parliament,  the  Défendant, 
falsely  and  kuowingly,  voted  for  the  Hon.  G.  Ë.  Cartier,  in 
the  St.  Louis  ward,  in  the  city,  in  the  name  of  J.  Bte- Bernard, 
whose  name  was  inscribed  on  the  lint  of  votera  as  "  J.-Bte 
Bernard,  Qent.  44,  Vitré  St,'  and  had  .areby  berjome  guilty 
uf  a  misdemeanor  punishable  by  fine,  not  exceedinji^  $200, 
payable  aous  contrainte  par  corps.  Conclusions  for  condemna- 
tion  for  $200,  and,  in  default  of  payment  within  a  fixed  delay, 
fur  imprisonment  until  payment  be  made.  The  Défendant 
pleaded,  1^  That  he  voted  as  a  duly  qualified  eIector,and  was 
a  légal  voter  :  2°  défense  au  fond  en  fait.  The  clauses  of  the 
statutti  undcr  which  the  action  was  bought  were  the  60th  and 
87th  sec.  of  consol.  stat.  of  Canada,  ch.  6,  which  are  in  the 
t'ollowing  tcrms  :  Sec.  60,"  If,  at  the  élection  of  a  member  to 
Ktave  in  the  législative  council  or  assembly, any  pei'son  know- 
ingly  personates  and  falsely  assumes  to  vote  in  the  name  of 
any  other  person  whose  name  appears  on  the  proper  list  of 
voters,  whether  such  p<îr8on  be  then  living  or  dead,  or  if  the 
name  of  the  said  other  person  be  the  name  of  a  tictitious  per- 
son, every  such  person  shall  be  guilty  of  a  misdemeanor,  and 
on  being  convicted  thereof,  shall  be  liable  to  a  fine  not  exceed- 
ing  two  hundred  dollars,  or  to  be  imprisoned  for  a  term  not 
exceeding  six  months,  or  both,  at  the  discrétion  of  the  court." 
Sec.  87  :  "  AU  penaltics  imposed  by  this  act,  shall  be  recover- 
able,  with  full  costs  of  suit,  by  any  person  who  will  sue  for  the 
Hame  by  action  of  debt  or  information,  in  any  of  Her  Majesty's 
courts  in  this  province  having  compétent  jurisdiction,  &c." 

Loranoer,  Justice  :  Said  that  the  action  could  not  be  main- 
tiiined  in  any  civil  court  ;  that  the  offence  charged  was  a  mis- 
demeanor, and  Défendant  waa  liable  to  trial  in  a  cnminal 
court,  and,  on  conviction,  to  a  fine  not  exceeding  $200.  It  was 
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true  this  had  not  bccn  plended,  t)ut  thc  court  must  notice  it, 
as  a  matter  of  jurisdiction. 

JuDOMENT  :  Dismisaing  action.  (14  D.  T.  B.  C,  p.  436.) 

DouTRE  and  D'Aoust,  for  Plaintiff. 

Desrochers  and  Ouimet,  for  Défendant. 


BZPERTI8B.-AHBU0RAn0in. 

Court  of  Queen's  Bench,  Montréal,  June  9th,  1864. 

Coram  Duval,  C.  J.,  Merédith,  J.,  Mondelet,  A.  J.,  ' 
and  Badgley,  A.  J. 

AsAPH  A.  Knowlton  et  «i.,  Défendants  in  Court  below,  Ap- 
pellants,  Whd  Marqaret  Clarke  et  vir,  Plaintiff  in  Court 
below,  Respondents. 

Held:  1.  That  a  sworn  laini  surveyor,  appointedan  expert  hy  rôle  of 
Court,  in  a  petitory  action,  to  establish  certain  land  boundanes,  must 
be  sworn  before  acting  as  such,  and  in  default  of  liis  so  being  sworn, 
bis  report  will  bë  set  iiside  even  without  aity  8][>ecial  motion  on  that 
grourV  (1)  2.  A  possessor  ihgood  faith  is  entitled  to  bis  améliorations, 
und  i.:  lot  liablo  for  the  rents,  issues  aiid  profits  accrued  previous  to 
service  of  process.  (2) 

This  was  an  appeal  from  a  jud^eni  of  the  Superiôr  Court, 
at  Montréal,  in  a  petitory  action,  at  the  suit  of  Respondents, 
to  recover  from  Appellants  a  portion  of  lot  No.  10  in  the  eighth 
range  of  the  townsnip  of  Ely.  The  Appellants  pleaded,  that 
they  were  the  proprietors  of  the  lot  of  land  adjoining  said  lot 
No.  10  ;  that  no  division  line  existed  between  their  property 
and  that  clainied  by  Respondents  ;  that  they  had  in  no  way 
encroached  on  the  lot  claimed  by  Respondents  ;  that,  on  the 
property  occupied  by  respondents,  they  aud  their  auteurs  had 
bi'eoted  luills  and  other  valuable  imprôvemonts  ;  and  that,  if 
such  mills  and  other  improvements  were  really  on  Respon- 
dents lot  (  which  Appellants  were  not  aware  was  the  case,  and 
dénied),  Appellants  were  entitled  to  their  améliorations  and 
improvements  and  to  retain  possession  of  the  land  till  they 
were  paid.  On  the  27th  March,  1862,  the  Superiôr  Court  (pre- 
sided  over  by  the  Hon.  Mr.  Justice  Smith)  ôrdered  an  ex^ter- 
tiae  by  "  a  sworn  surveyor,  "  for  the  purpose  of  establishing 
the  true  line  of  division  between  Appellants'  property  and 
that  claimed  by  Respondents,  and  Henry  M.  Perrault,  a  sworn 
land  surveyor,  was  subsequently  appointed  by  the  Court  tu 
carry  the  interlocutary  order  into  effect.    The  expert  never 

(1)  V.  art.  330  C.  P.  C. 

(2)  V.  art.  418,  417,  418  et  419  C.  C. 
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was  swom  specially  as  sucH,  and  fyled  his  réport  on  the  17th 
of  June,  1862,  which  Respohdents  mbved  shoiild  bé  homolo- 
gatéd,  and  which  Appellants  moved  should  be  rejèctcd,"  for 
variouà  reasons  set  lorth  in  the  motion,  in  none  of  which; 
however,  was  any  allusioiiH  made  to  thé  fact  that  the  expert 
had  not  been  swom.  The  final  judgment  Was  rendered  by 
Mr.  Justice  Smith,  on  the  31st  of  October  1862,  homolfjgatinff 
the  report  of  the  expert,  nmintaining  Respondents'  action  and 
declaring  Appellants'  claini  for  improvemcnta  compenaated 
by  the  retats,  issues  and  profits.  Thë  Court  of  Appeal  confirmed 
the  judgment  of  the  Court  below,  so  far  as  it  declared  Res- 
pondente  the  proprietors  of  the  land  in  dispute,  but  set  aside 
the  report  of  the  expert,  on  the  ground  that  he  had  not  been 
sworn,  and  reversed  that  portion  of  the  judgment  by  wljich 
the  impicovements  were  declared  compen»itéd  by  the  rents, 
issues  and  profits,  on  the  ground  that  the  Appellants  were  in 
good  faith  and  consequently  entitled  to  their  improveménts, 
vvithout  being  liable  for  any  of  the  rents,  issues  and  profits 
up  to  the  bringing  of  the  action. 

MeredIth,  J.  :  On  the  question  of  improvomenis  and  rents, 
issues  and  profits,  referred  to  the  following  aùthorities  :  Guyot, 
Rep.,  vbo.  Améliorations,  p.  346  ;  Rec,  de  la  Jur.  (Lacombe), 
vbo.  Impenses,  p.  342  ;  3  Troplong,  priv.  and  ITyp.,  p.  513, 
No.  839  i  Demolombe,  Dist.  des  Biens,  p.  630,  No.  680  ;  2  Mar- 
cadé,  p.  411,  No.  3.  The  following  are  the  portions  of  the 
judgment  of  the  Court  of  Appeal,  on  the  points  specially  rc- 
ported  :  "The  Court,  seeing  that  H.  M.  Perreault,  the  expert 
named  in  pursuance  of  the  said  judgment  does  not  appear  to . 
hâve  beôli  sworn,  before  he  acted  as  such  expert,  the  Court, 
(loth  set  aside  his  report,  withont  however  setting  aside  the 
plan  pr  )ared  by  him,  the  correctness  of  which  is  established 
by  the  évidence  of  Record.  And  this  Court  doth  also  set  aside 
and  reverse  the  judgment  of  the  Superior  Court,  rendered  on 
the  3l8t  October  1862,  founded  on  the  report  of  Perrault.  And 
seuing  that  Appellants  and  their  predecessors,  Louis  Gravelin 
and  William  Gravelin,  in  gocxl  faith,  erected  the  mill  and  buil- 
dings mentioned  in  the  pleadings  and  made  other  improve- 
ménts upon  that  part  of  the  west  half  of  lot  number  ten,  which 
adjoins  the  line  A  B,  it  is  in  conséquence  ordered,  avant  faire 
divit  thereon,  that,  by  three  experts,  whereof  one  to  be  named 
by  Appellants,  one  by  Respondents,  and  a  third  by  one  of  the 
judges  of  the  Superior  Court,  and,  in  default  cf  either  of  the 
parties  naming  an  expert  as  hereby  ordered,  withiu  twenty 
days  from  the  service  of  the  présent  judgment  to  be  made  at 
tho  instance  of  either  of  said  parties,  Appellants  or  Respon- 
dents, Défendants  and  Plaintiffs,  then  by  a  judge  of  the  Su- 
perior Court,  the  amount  of  tho  improveménts,  impenses  et 
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amélioralione,  niade  by  Appellants,  and  their  8aid  predeces- 
sors,  Louis  Qravelîn  and  Williain  Qravelin,  on  the  west  half  of 
lot  numher  ten.previously  io  i  >  institution  of  the  présent  ac- 
tion, shall  be  ascertained,  and  also  of  the  rents,  issues  and  pro- 
fits of  said  part  of  the  west  half  of  lot  number  ten,  in  the 
possession  of  Appellants,  fi-om  the  date  of  the  service  of  pro- 
cess,  to  wit,  the  20th  of  August  1856,  until  the  time  wnoii 
the  expertise  shall  take  place,  and  the  experts  shall  also  ascer- 
tain  whether  the  mill  and  buildings,  on  the  west  half  of  lot 
number  ten,  or  any  and  which  of  them,  hâve  been  built  frotn 
tiinber  eut  off  the  west  half  of  said  lot  number  ten,  and  the 
value  of  said  timber,  and  it  shall  be  the  duty  of  the  experts 
to  state,  in  détail,  each  item  of  the  itnprovements  estiraated 
by  them,  and  the  extent  to  which  each  of  the  improvpments, 
at  the  time  of  the  expertise,  increases  in  value  the  west  half 
of  lot  number  ten,  and  also  to  state  in  their  report  the  grounds 
upon  which  they  based  their  estimate  of  the  rent,  issue:*  and 
profits,  and  furthcr  to  state  in  their  report  the  several  annual 
values  of  the  mill  seat  and  location  upon  which  the  mill  and 
buildings  hâve  so  been  constructed,  from  the  twentieth  day 
of  August,  1856,  until  the  time  of  the  expertise;  and,  further, 
to  make  a  valuation  of  the  part  of  the  west  half  of  lot  num- 
ber ten,  of  which  Défendants  are  in  possession  without  title, 
apart  from  the  increased  value  which  the  mill  and  otber  im- 
provements  hâve  given  to  the  property,  and  that,  for  the  pur- 
poses  aforesaid,  the  experts  shall  take  into  considération  the 
évidence  aiready  adduced,  and  shall  examine  such  other  wit- 
nesses  as  either  partv  may  deem  in  his  interest  to  produce 
before  them,  such  witnesses  having  been  previously  sworn 
before  the  experts,  and  the  experts  shall,  without  deW,  make 
a  detailed  and  particular  report  in  writing  to  the  Superior 
Court  of  their  opération,  accompanied  by  the  evidencç  in  wri- 
ting given  by  the  witnesses,  in  order  that  such  proceedings 
be  nad  in  the  Superior  Court  on  said  report,  as  to  law  and 
justice  may  appertain."  (9  «/.,  p.  243.) 

A.  and  W.  Robertson,  for  Appellants. 

Mackay  and  Austin,  for  Respondents. 


In  ai 


DE  LA  PROVINCE  UE  QUÉBEC. 


177 


LASOBIIT. 

Court  of  Queen's  Bench,  Montréal,  December,  9th  1864. 

In  appeal  from  the  Court  of  Quarter  SesAions,  District  of 
Montréal. 

Coram  Duval,  C.J.,  Aylwin,  J.,  Meredith,  J.,  Drummond,  J., 
and  Mondelet,  J. 

Reoina  v8.  Lebœuf. 

A  the  proprietorofa  quantity  ofbroom  corn,  delivered  it  to  B  un- 
der  the  agreement  that  when  a  ahould  bave  manufactured  it  into 
brooms,  be  gbould  not  aell  tbem,  but  tbat  A'b  clerk  abould  eell  tbem 
ou  A's  account;  that  A  sbould  deduct  bis  advaiuie»  from  tbe  proceeds 
of  the  sale  of  tbe  brooms,  and  B  sbould  bave  tbe  balance.  H.  suppUed 
tho  smaller  material  requisite  in  working  up  tbe  broomcorn  into  brooms 
Bdid  notkeep  bis  agrâement  witb  A  Dut  manufiactured  tbe  brooms 
and  converted  tbem  to  bis  own  use. 

Held:  Tbat  A's  delivery  of  tbe  broom  corn,  to  B  was  a  bailment  to 
him,  and  tbat  B's  fraudulently  converting  it  to  bis  own  use  was  larceny 
in  the  terms  of  Cons.  Stat.  of  Canada,  Sect.  65,  Cap.  92. 

This  was  a  case  reserved  from  the  Court  of  Quarter  Ses- 
sions. The  prisuner,  Lelxeuf,  was  indicted  at  the  Court  of 
General  Sessions  of  the  Peace  for  the  District  of  Montréal, 
for  the  crime  of  larceny,  under  the  provisions  of  Sect.  55  of 
Chap.  92  of  the  Con.  Stat.  of  Canada,  which  enacts  that 
"  if  any  person,  being  a  bailee  of  any  property,  fraudulently 
"  takes  or  couverts  the  same  to  his  own  use,  or  the  use  of  any 
"  person  other  than  the  owner  thereof,  althouffh  he  shall  not 
"  break  bulk  or  otherwise  détermine  the  bailment,  he  shall 
"  be  guilty  of  larceny."  The  indictment  was  as  follows  to  wit  : 
"  The  Jurors  for  our  Lady  the  Queen,  upon  their  oath, 
"  présent  that  Gilbert  Lebœuf,  late  of  the  city  of  Montréal, 
"  trader,  on  the  13th  October,  1863,  at  the  city  of  Montréal, 
"  in  the  District  aforesaid,  feloniously,  did  steal  26,144  pounds 
"  in  weight,  of  broom  corn  of  the  value  of  $1916.26,  of  the 
"  goods  and  chattels  of  Louis  Renaud  against  the  form  of  the 
"  statute,  in  such  case  made  and  provided,  and  against  the 
"  ])eace  of  our  Lady  the  Queen,  her  crown  and  dignity." 
It  was  proved,  at  the  trial,  before  the  Court  of  Quarter  Ses- 
sions, on  the  3rd  September,  1864,  that  the  prisoner  had 
applied  to  Louis  Renaud,  the  prosecutor,  in  the  early  part  of 
October,  1863,  to  procure  for  him  a  large  quantity  of  broom 
corn,  representing  himself  as  a  manufacturer  of  corn  brooms. 
Kunaud  communicated  with  his  agent  at  Chicago  respecting 
the  price  of  broom  corn,  and  entered  into  an  agreement  with 
the  prisoner  that  he  would  import  the  broom  corn,  upon  the 
condition  that  the  prisoner  would  manufacture  it  into  brooms 
TOME  XIII.  12 
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during  the  winter,  and  not  sell  any  of  them,  and  that  he,  R. 
should  send  his  clerk  the  following  spring  to  sell  the  broonis 
on  Renaud  s  account,  so  that  he  R.  might  repay  himself  ad- 
yances  and  the  balance  should  be  paid  over  to  the  prisoner. 
This  the  prisonor  consented  to,  stating  that  he  had  ail  the 
other  materials  necessary  for  the  manufacture  of  brooms,  and 
he  would  supply  the  same.  Renaud  accordingly  iinported 
froni  Chicago,  in  his  own  name  and  at  his  own  costs,  the 
quantity  of  broom  corn  mentioned  in  the  indictment,  and  on 
its  arrivai  hère,  delivered  it  to  the  piisoner,  after  insuring  it 
as  his  own  property.  The  prisoner  removed  the  broom  corn 
to  premises  leased  by  him.  It  was  established  in  évidence, 
according  to  the  reserved  case  transmitted  by  Mr.  Justice 
Couraol  to  the  Court  of  AppcaJa,  that  the  prisoner,  subse- 
quently  and  during  several  monihs,  fraudulently  converted 
the  whole  of  the  broom  corn  to  nis  own  use,  manufacturing 
the  greater  part  of  it  into  broom.^  and  disposing  of  them  below 
the  wholesale  market  price;  and  that  the  prisoner  never 
returned  to  Renaud  any  portion  oî  the  broom  corn,  or  tlie 
same  converted  into  brooms,  in  conî'^rmity  with  the  aforesaid 
agreement.  At  the  trial  before  the  Quarter  Sessions,  the  pri- 
soner's  counsel,  Kerr,  urged  that  thcre  was  no  proof  of  a 
bailment  and  also  the  following  question  of  law,  (which  is  the 
only  point  reserved),  that  as  the  prisoner  was  not  bound  to 
return  the  broom  corn  in  its  original  state,  but  in  its  altered 
condition,  converted  into  brooms,  the  case  was  not  one  of 
bailment  within  the  meaning  of  the  act.  Mr.  Justice  Coursol 
was  of  opinion  that  the  prisoner  could  be  found  guilty,  if  the 
jury  were  satistied  that  the  évidence  established  that  there 
was  a  bailment  of  the  broom  corn  made  by  Renaud  to  the 
prisoner,  and  that  there  had  been  also  a  fraudulent  conversion 
of  it  by  the  prisoner.  The  jury  returned  a  verdict  of  guilty, 
the  question  of  law  above  stated  being  reserved  for  the  Court 
of  Queen's  Bench,  and  the  prisoner  being  retained  meanwhile 
in  custody. 

Aylwin,  J.,  dissentiens,  said  :  The  case  stated  was  defective. 
The  question  of  bailment  was  not  the  only  question,  nor  the 
main  question.  It  comprehended  further  the  cardinal  point 
whether  there  was  any  larceny  at  ail  ;  the  charge  was  lar- 
ceny  of  broom  corn  ;  the  proof  was  the  sale  by  the  prisoner  of 
corn  brooms  manufactured  by  himself.  The  fact  stated  in  the 
case  reserved,  was  "  that  the  broom  corn  was  manufactured 
by  the  prisoner,  upon  the  condition  that  he  should  not  sell 
any  of  the  brooms,  and  that  Renaud  should  send  his  clerk  to 
the  prisoner  the  following  spring,  to  take  the  brooms  and  sell 
them  on  Renaud's  account,  with  the  right  to  pay  himself  his 
advance8,and  pay  over  what  might  be  left  to  the  prisoner  ;  this 
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tlie  prisoner  agrccd  to,  stating  tbat  he  h<).cl  ail  the  ather  jnate- 
rials  necessary  for  the  manufacture  of  the  corn  brooms,  and 
woulcl  supply  the  same  ;  this  fact  was  conclusive  that  there 
could  be  neither  stealing,  taking,  nor  carrying  away  of  the 
broom  corn,  charged  in  the  indictment.  The  change  in  the 
article  which  occurred  by  the  opération  of  the  manufacturer 
had  altered  the  article  originally  bailed.  By  speciflcatio, 
under  the  law  of  Lower  Canada,  which  was  the  Civil  Law, 
the  prisoner,  by  the  fact  ot  the  manufacture,  became  the 
owner  of  the  chattel  originally  bailed.  The  question  of  bail- 
nient  did  not  arise  at  ail,  as  in  the  case  reserved.  His  Honor 
was  therefore  clearly  of  opinion  that  there  was  no  larceny  at 
ail,  and  that  the  conviction  was  wrong.  He  had  therefore  to 
dissent  from  the  judgment  of  the  court. 

Drummond,  J.  :  The  question  reserved  was  thia,  whether, 
as  the  prisoner  was  bound  to  return  the  broom  corn  in  an 
altered  condition,  the  transaction  could  be  considei-ed  as  a 
bailment  within  the  meaning  of  the  statute.  To  détermine 
this  question  it  was  necessary  to  ascertain  the  meaning  of 
the  term  bailvient,  and  it  was  to  the  English  books,  that  we 
inust  go  for  this  purpose.  Bailment  had  been  delined,  to  be 
the  giving  of  any  property  to  any  person  for  any  purpose 
whatever.  His  Honor  after  referring  to  the  varions  kinds  of 
bailment,  said  the  présent  case  might  come  under  the  class  of 
lomtio  operis  faciendi.  He  thought  it  was  clear  the  évidence 
showed  that  this  was  a  bailment,  that  the  prisoner  was  a 
bailee,  and  that  he  had  converted  the  property  to  his  own  use. 

DuvAL,  C.  J.  :  The  statute  under  which  the  prisoner  was 
iiidicted  was  one  which  expérience  had  loudly  called  for,  and 
the  Législature  had  been  compelled  to  interfère,  to  protect 
pt'isons  from  the  frauds  of  their  clerks  and  agents.  He  ad- 
initted  that,  under  the  old  law,  the  indictment  in  the  présent 
caso  could  not  be  austained.  But,  under  the  new  law,  the  pri- 
soner y(&»  rightly  charged  as  a  bailee,  who  had  received  a  cer- 
tain quantity  of  broom  corn  to  manufacture  into  corn  brooms, 
und  had  converted  the  property  to  his  own  use. 

Judgment  to  be  entered  up  according  to  verdict.  (9  J., 
p.  245.) 

Edward  Carter,  Q.  C,  for  Crown. 

W.  H.  Kerr,  for  Lebœuf. 
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0RBPFIBR8  DE  LA  COURONNE  REPBESEHTANT  LA  COURONNE. 

Queen's  Bench,  appeal  side,  Montréal,  7  mars  1865. 

Before  Duval,  Chief -Justice,  Aylwin,  Mereuiïh, 
Drummond  and  Mondelet,  Justices. 

Regina  V8.  Lebœuf,  and  Carter,  Petitioner. 

Jugé  :  1°  Qu'un  greffier  de  la  couronne  dans  le  Bas-Canada,  étant 
conseil  de  la  reine,  a  droit  de  comparaître  dans  une  poursuite  crimi- 
nelle pour  reprôsenter  la  couronne. 

2"  Que  les  devoirs  et  privilèges  des  greffiers  de  la  couronne  n'étant 
pas  indiqués  dans  leurs  commissions,  ni  par  statut,  la  cour  référera  au 
droit  anglais  pour  constater  les  devoirs  et  privilègesde  l'officier  analogue 
en  Angleterre,  en  décidant  sur  les  devoirs  et  privilèges  des  greffiers  de 
la  couronne  dans  le  Bas-Canada. 

In  the  case  of  Bennett  Young,  and  others,  for  extradition, 
M.  Carter,  in  his  capacity  of  queen's  counsel,  appeared  before 
the  judge  of  the  sessions  (Mtt.  Couksol),  on  behalf  of  the 
crown.  The  judge  held  that  M.  Carter  could  not  legally  act  as 
counsel  in  the  niatter  ir  ^'lestion.  In  the  reserved  case  of  IVie 
Qwen  vs.  Lebœuf,  M.  Carter  appeared  in  the  Court  of  Queen's 
Bench,  on  behalf  of  the  crown,  and,  in  order  to  raise  the  ques- 
tion, his  appearance  was  objected  to  by  the  counsel  for  Lebreuf, 
and  the  point  submitted  for  the  décision  of  the  court. 

Carter,  Q.  C.  :  The  question,  as  presented  to  the  Court  of 
Queen's  Bench,  differs,  in  one  particular,  from  that  submitted 
before  Mr.  Coursol,  in  the  matter  of  the  St.  Albans'  prisoners. 
I  appeared  in  the  capacity  of  Queen's  counsel,  instructed  by 
the  crown,  and  the  only  question  raised  was  whether  I  was 
precluded,  under  the  75  sec.  of  con.  stat.  for  Lower-Canada, 
chap.  77,  from  acting  in  that  capacity,  being  clerk  of  the  crown, 
M.  Coursol's  décision  was  based  upon  the  assumption  that  I 
was  claiming  a  personal  right  and  that  I  was  consequently 
debarred  by  the  clause  adverted  to.  This  assumption  I 
respectfully  contend  was  erroneous,  as  no  personal  right 
was  urged  by  me,  but  the  rights  of  the  crown  conferred 
upon  me  to  represent  its  interests,  which  our  législature, 
in  enacting  the  clause  referred  to,  could  ne  ver  be  supposed  to 
hâve  interfered  with,  more  particularly  as  the  clause  cited 
from  the  interprétation  act,  clearly  exempts  the  crown  froni 
the  opération  of  any  prohibitory  clause,  unless  specially  men- 
tioned.  In  the  présent  case,  J  urge  my  right  to  appear  upon 
the  foUowing  grounds:  Ist.  That  being  clerk  of  the  crown,  I 
possess  the  power  of  representing  the  crown  in  ail  criminal 
matters,  as  incident  to  thé  office  of  clerk  of  the  crown,  as  it 
existed  in  England,  when  the  criminal  law  of  that  counfcry 
was  introduced  into  Canada  ;  2ndly.  That  no  statutory  pro- 
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vision,  commission,  or  patent,  defines  the  duties  of  that  officer, 
and,  necessarily,  we  must  hâve  recourse  to  the  law  at  the  time 
of  its  introduction  into  Canada,  to  t>.scertain  his  powers  and 
duties,  and  thèse  are  clearly  shewn  by  Gude,  in  nis  practice 
of  the  crown  side  of  the  Court  of  King's  Bench  ;  3dly.  that  I 
am  one  of  the  officers  of  the  Queen's  Bench  in  appeal,  being. 
clerk  of  the  crown,  having  authority  by  virtue  of  that  office. 
to  represent  the  crown,  in  any  criminal  matter  within  its 
jurisdiction  ;  4thly.  I  urge  my  right  to  appear  and  represent 
the  crown  in  my  capacity  of  Queen's  counsel,  and  contend  that 
the  Word  "  counsel  "  in  the  section  adverted  to,  cannot  be 
construed  to  mean  the  higher  office  of  Queen's  counsel  ;  and, 
inoreover,  that  the  prohibition  must  be  limited  so  as  to  deprive 
me  merely  of  a  personal  right  acquired  by  me  under  my  com- 
mission as  an  advocate  and  barrister  at  law,  and  not  to  deprive 
tlie  crown  of  its  right  to  avail  itself  of  my  services  as  Queen's 
counsel  ;  5thly.  That,  in  a  civil  case,  to  which  my  office  of  clerk 
of  the  crown  could  hâve  no  relation,  nevertheless,  as  queen's 
counsel,  1  could  represent  the  interest  of  the  crown,  if  such 
were  involved  in  a  civil  suit,  the  prohibition  to  practice,  not 
being  intended  to  deprive  the  crown  of  its  right  to  be  repre- 
sented  by  any  of  its  Queen's  counsel  ;  6thly.  that  my  commis- 
sion as  Queen's  counsel  is  to  be  regarded  as  a  spécial  commission 
to  represent  the  interest  of  the  crown  when  required,  and  no. 
Cucen's  counsel  could  assume  the  defence  of  a  case  against 
the  crown  without  a  spécial  licence,  as  shewn  by  Woolrich, 
(hi  criviinal  linv,  p.  169. 

Meredith,  Justice  :  As  our  législature  hâve  not  defined  the 
duties  of  the  office  of  clerk  of  the  Crown,  and,  as  the  commis- 
sions to  the  clerks  of  the  Crown  in  this  country  are  framed  in 
gênerai  terms,  I  think  that  the  duties  of  that  office,  except 
when  our  local  laws  interfère,  must  be  held  to  be  the  same 
hère  as  in  the  country  from  which  we  hâve  taken  our  crimi- 
nal law,  of  which  the  office  of  clerk  of  the  Crown  is  a  usual. 
and,  I  may  say,  necessary  accompaniment  ;  and  indeed  it 
seems  to  me  plain  that,  if  we  do  not  adopt  the  rule  above 
suggested,  we  shall  be  without  any  rule  whatever  on  the 
subject.  It  is  truethat  the  commission  of  a  clerk  of  the  Crown 
is  not  worded  hère  as  it  is  in  England  ;  the  différence  l)eing 
tliat.  in  England,  the  offices  raentioned  in  the  commission 
givan  to  the  clerck  of  the  Crown,  or  the  master  of  the  Crown 
office,  as  he  is  sometimes  called,  are  the  offices  of  "  Coroner 
"  and  Attomey  of  us,  and  our  heirs  and  successors,  in  the 
"Bench  of  us,  our  heirs  and  successors;"  (1)  the  words 
"  clerk  of  the  Crown,"  or  master  of  the  Crown  office,  not 


(I)  1  Gude,  p.  21,  note  a. 
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being  roentioned  in  the  english  patent  ;  whei-eas,  in  the  com- 
mission under  which  a  clerk  of  the  Crown  isappointed  in  tins 
country,  the  office  is  described  as  the  office  of  "  clerk  of  the 
Crown,  with  "  ail  and  every  the  powers,  authority,  privilèges, 
"  émoluments  and  advantages  to  the  said  office  of  right,  and 
"  by  law,  appertaining."  The  différence  between  the  two  com- 
missions does  not  however  appear  to  me  to  be  as  important 
as  might  at  tirst  sight  be  supposed.  If,  in  the  english  patent, 
the  clerk  of  the  Crown  were  granted  the  office  of  clerk  of  the 
Crown,  and  also  the  office  of  Queen's  coroner  and  attorney  in 
the  Queen's  Bench,  then  it  might  fairly  be  contended  that  the 
offices  of  Queen's  coroner  and  attorney  were  offices  granted 
in  addition  to  the  office  of  clerk  of  the  Crown,  and,  as  the 
canadian  patent  contains  no  such  additional  grant,  that  the 
canadian  patentée  could  not  claim  any  office  other  than  that 
expressly  granted.  Bat  the  fact  is  that,  in  the  English  patent, 
the  office  granted  is  described  in  tcchnical  language  "  as  the 
office  of  coroner  and  attorney,"  whereas,  in  the  canadian 
patent,  the  office  is  described  by  the  name  under  which  it  is 
generally  known,  both  in  the  mother  country  and  in  the 
colony,  uamely,  the  office  of  "  clerk  of  the  Crown  "  :  and  it 
seems  to  me  that  the  terms  of  the  canadian  patent,  although 
not  so  tcchnical,  are  as  comprehensive  as  those  of  the  english 
patent.  Assuming,  then,  as  I  thinl».  we  may  do,  that,  subject  to 
the  changes  mide  by  our  statute  law,  the  duties  of  a  clerk  of 
the  Crown  are  the  same  hère  as  in  England,  we  hâve  next  to 
see  what  are  the  duties  of  a  clerk  of  the  Crown  in  England. 
Gude,  speaking  of  the  master  or  clerk  of  the  Ci'own  office, 
says  :  "  In  proceedings  in  criminal  cases,  in  the  Court  of  King's 
"  Bench,  it  is  the  duty  of  this  officer  to  appear  as  the  King's 
"  attoi'ney  :  "  (1)  except  in  certain  cases  mentioned,  and  which 
hâve  no  relation  to  the  matter  now  under  considération.  It 
has  however  been  objected  that,  although  the  clerk  of  the 
Crown  may  be  the  Queen's  attorney,  yet  that  he  ought  not  to 
be  allowed  to  perform  those  duties  which  usually  are  per- 
formed  by  barristers,  namely,  to  examine  the  witnesses  and 
argue  the  case.  In  order  to  décide  upon  this  objection,  I  havc 
thought  it  right,  although  perhaps  not  absolutely  necessary, 
to  ascertain  what  is,  in  England,  the  position  of  the  two 
branches  of  the  légal  profession  with  respect  to  the  privilège 
of  acting  as  an  advocate  in  Court.  So  far  as  I  hâve  been  ablo 
to  ascertain,  there  is  no  gênerai  statute  on  the  subject,  and 
the  doctrine  appears  to  be,  that,  in  this,  as  in  other  respects, 
the  judges  hâve  power  to  regulate  the  proceedings  in  their 
own  Courts.    Accordingly,  we  find  that,  although  attorneys, 

(1)1  Gude,  pivge  23. 
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accorcling  to  an  ancient  usage,  ave  not  allowed  to  practice  as 
advocates  in  the  Superior  Courts,  at  Westminster  Hall,  yet, 
that,  in  the  county  and  other  local  Courts,  and  in  the  quarter 
sessions,  in  remote  places,,  where  niembers  of  the  bar  do  not 
attend,  "meinbers  of  the  other  branch  of  the  profession, 
"  naniely,  attornies,  are  permitted  to  act  as  advocates.  Even 
"  as  to  the  Superior  Courts."  (1)  Judge  Littledale,  in  the  case 
of  Collier  vs.  Hicks,  in  which  the  right  of  the  attorney  to  act 
as  an  advocate  on  the  trjal  of  an  information  before  Justices 
of  the  Peace  was  fuUy  discussed,  observed  :  "  Every  Court  of 
"  justice  has  the  power  of  regulating  its  owu  proceedings.  In 
"  the  Superior  Court,  in  Westminster  Hall,  when  barristers 
"  attend,  they  only  are  permit  ed  to  act  as  advocates, pcï'Att/)», 
"  ifthey  did  not  attend,  attorney 8  migkt  be  heard  as  advo- 
"  cotes  ;  "  (2)  and  Chief- Justice  Wilmot,  delivering  the  unaui- 
mous  opinion  of  the  Judges,  in  answer  to  the  questions  sub- 
initted  to.  them  by  the  House  of  Lords  in  the  well  known 
case  of  John  Wilkes,  speaking  of  the  office  of  attorney  gêne- 
rai, said  :  "  The  great  abilities  of  the  persons  appointed  to 
"  this  office  haye  made  it  figure  high  in  the  imagination,  and 
"  annexed  ideas  which  do  not  belong  to  \i.  He,  the  attorney 
"  gênerai,  is  but  an  attorney,  although  to  the  king,  and  in  no 
"  différent  relation  to  him  than  every  other  attorney  is  to  his 
"  employer.  '  (3)  Tho  resuit  of  my  examination  of  the  autho- 
rities,  on  this  subject,  is  to  lead  me  to  believe  that,  in  England, 
there  is  no  positive  ruie  of  law  to  prevent  any  Court  of  jus- 
tice from  allowing  the  attorney,  even  of  a  ])rivate  individual, 
from  acting  as  an  advocate  in  any  case  where  it  might  be 
thought  necessary  to  do  so.  And  I  hâve  not  found  any  déci- 
sion or  authority  of  any  kind,  even  tending  to  establish  that 
the  usage  which  excludes  the  attorneys  of  private  individuals 
from  practising,  as  advocates  in  the  Superior  Courts,  could  be 
extended  by  tne  Court  of  Queen's  Bench  in  England  so  as  to 
pi-event  the  clerk  of  the  Crown,  as  the  attorney  of  the  Queen, 
from  conducting  criminal  prosecutions  before  that  Court,  if 
ordered  to  do  so  by  the  government.  It  appears  that  the 
Superior  Courts  at  Westminster  hâve  ahvays  been  anxious  to 
prevent  any  conne^loa  between  the  two  branches  of  the  légal 
profession,  which  could  afford  opportunities  for  malversa- 
tion ;  (4)  but  it  is  plain,  that  no  reason  of  this  kind  could  be 
urged  as  an  objection  to  the  master  of  the  Crown  office  con- 

(1)  Pulling's  Law  of  Attorneys,  pp.  8,  139. 

(2)  2  Barn.  and  Ad.,  Collier  vs.  Hicks. 
^3)  19  State  Trials,  p.  1129. 

(4)  Lord  Deuman,  in  Exp.  Bateman,  6  Ad.  and  EUis,  pttge  808. 
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ducting  crimirji.'.  prosecutions  in  the  Court  of  which  he  is  an 
officer.  As  to  ihe  practice  in  England,  I  hâve  not  been  able  to 
find  any  case  in  which  the  clerk  of  the  Crown  conducted  the 
prosecution  ;  but  this  may  perhaps  be  accounted  for  by  the 
great  amount  of  other  business  which,  it  may  well  be  sup- 
posed,  that  officer  has  to  attend  to.    Besides,  we  know  that, 
lor  sonietime  past,  but  few  criminal  cases  hâve  been  tried  be- 
fore  the  english  Court  of  Queen's  Bench,  and  that  those  cases 
are  generally  of  such  importance  as  to  secure  the  attendance 
of  counsel.    But,  judging  from  the  observations  made  in  the 
case  of  The  Queen  vs.  Farrell,  (1)  tried  at  Dublin  in  1848, 
before  Chief  Baron  Pigot  and  Baron  Pennefather,  there  can- 
not  I  think  be  any  reasonable  doubt  that,  in  Ireland,  the  clerk 
of  the  Crown  is  not  only  permitted,  but  required,  to  conduct 
prosecutions,  when  counsel  are  not  employed  to  prosecute.  In 
that  case,  the  clerk  of  the  Crown,  tvho  had  conducted.  the  pro- 
secution had  omitted  to  examine  a  witness,  whose  name  ap- 
peared  on  the  back  of  the  indictment.    The  attention  of  the 
Court  having  been  called  to  the  fact,  Baron  Pennefather,  a 
very  eminent  and  also  a  very  experienced  judge  observed  : 
"  That  it  was  very  wrong  not  to  hâve  called  the  witness  and 
"  examined  him  at  the  trial,"  adding  :  "  It  is  the  duty  of  the 
"  clerk  of  the  Crown,  where  counsel  are  not  employed,  to  con- 
"  duct  the  prosecution  generally,  and  examina  the  witnesses." 
and  M.  Curran,  who  had  defended  the  prisoners,  then  observ- 
ed :   "  It  would  be  very  désirable,  if  your  lordships  would 
"  make  a  rule  that  has  been  made  in  England,  that  where 
"  there  is  no  counsel  employed  by  the  prosecution,  the  prose- 
"  cution  should  be  given  to  one  of  the  junior  counsel  présent, 
"  for  the  assistance  of  the  clerk  of  the  Crown  who  has  a  great 
"  deal  of  other  business  to  attend  to."  But  Baron  Pennefather 
"  said,  "  I  disapprove  of  employing»  counsel  on  the  moment,  as 
"  I  Jo  not  think  a  prosecution  can  be  properly  carried  on  in 
"  that  way  :  "  adding  further:  "  I  will  say  that,  in  many  instan- 
"  ces,  cases  are  very  improperly  prosecuted  by  the  clerk  of  the 
"  Crown."  (2)  This  case  is  not  reported  as  show^r^,  according 
to  the  words  of  the  learned  Baron,  "  that  where  counsel  are 
"  not  employed  to  prosecute,  it  is  the  duty  of  the  clerk  of  the 
"  Crown  to  conduct  the  prosecution,  generally,  and  examine 
"  the  witnesaes."  Indeed,  that  point  is  not  even  noticed  in  the 
marginal  abstract  of  the  case  nor  in  the  index  to  the  volume. 
But,  it  is  not  the  less  true,  that  the  fact  of  the  clerk  of  the 
Crown  having  actually  conducted  the  prosecution,  the  obser- 
vation of  Baron  Pennefather,  in  the  présence  of  the  Chief 

(1)  3  Cox,  C.  C,  p.  139. 
2)  The  Qwen  va.  Farrell,  3  Cox,  C.  C,  p.  139. 
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Haron,  and  the  suggestion  of  M.  Curran,  as  to  adopting  the 
l'nglish  practice  of  employing  one  of  the  junior  couusel  "  for 
the  assistance  of  the  clerk  of  the  Crown,"  are  conciusive  évi- 
dence of  the  practice  in  Ireland  as  to  the  point  under  consi- 
dération. The  fact  that  the  practice  is  incidentally  establislied 
without  any  direct  référence  .to  it  by  the  reporter,  niakes  the 
report,  in  some  respects,  more  valuable  ;  because,  it  shews  that 
the  practice  was  so  generally  knowu  and  acquiesced  in,  that 
it  was  deemed  tinnecessary  to  call  attention  to  it.  We  hâve 
also  the  satisfaction  of  kncwing  that  the  opinion  of  some  of 
the  most  distinguished  judges  of  our  own  country,  hâve  been 
perfectly  in  accoi*dance  with  the  practice  of  the  Queen's  Bench 
in  Ireland  to  which  I  hâve  alluded.  At  the  argument  in  this 
cause,  my  brother  Drummond  mentioned  that,^upon  the  occa- 
sion of  a  diflerence  of  opinion  at  Sherbrooke,  between  the 
then  Chief -Justice,  Sir  James  Stuart,  and  the  solicitor  gênerai, 
as  to  the  immédiate  prosecution  of  a  case.  Sir  James  Stuart 
said,  "  that  if  the  Queen's  counsel  would  not  proceed  with  the 
"  prosecutioxi,  he  would  direct  the  clerk  of  the  Crown  to  do  so." 
Thus  assuming  that  it  was  compétent  for  the  clerk  of  the 
crown  to  act  as  Crown  prosecutor.  I  also  understood  Judge 
Aylwin  to  say  that,  at  Sorel,  in  1862,  he  had  ordered  or 
allowed  the  clerk  of  the  Crown  to  act  as  Crown  prosecutor  ; 
and  I  am  quite  within  bounds  when  I  say  that.  Sir  James 
Stuart  and  ray  brother  Aylwin  were  as  little  likely  to  be 
mistaken,  on  a  point  of  this  kind,  as  any  judges  in  this  pai-t  of 
Her  Majesty's  dominions.  (1)  It  was  however  contended  that 
although  a  clerk  of  the  Crown  could  hâve  acted  as  Crown 
prosecutor  before  the  passing  of  the  statute,  12  Vie,  cap.  37, 
sec.  30,  that  he  cannot  do  so  since  that  statute  became  law. 
But  this  pretension  is,  I  think,  plainly  wrong.  It  has  been  said 
that,  although  the  Court  may  order  the  clerk  of  the  Crown 
to  conduct  a  criminal  prosecution,  it  does  not  follow  that  officer 
could  perform  the  same  duty,  without  an  order  from  the  Court. 
But  the  Court  could  not  legally  order  a  public  officer  to  do  an 
act,  not  being  a  part  of  his  duty.  Moreover,  it  is  for  the  Crown, 
and  not  for  the  Court,  to  détermine  by  whom,on  behalf  of  the 
public,  prosecutions  are  to  be  conducted;  and  when  the  clerk 
of  the  Crown  is  authorized  by  the  executive  to  represent  the 
Crown,  I  think  this  Court  has  no  power  to  interfère  ;  but 
when  no  other  person  is  empowered  to  act  for  the  Crown,  then 
the  Court  may  order  the  clerk  of  the  Crown  to  conduct  the 
prosecution,  inasrauch  as  it  is  a  part  of  his  duty  to  do  so,  and  as 
the  Crown,  in  that  case,  would  not  hâve  exercised  the  power 
of  causing  the  same  duty  to  be  performed  by  another  person. 


(1)  12  Viot.,  cap.  .37,  sec  30. 
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Neither  in  England,  nor  in  Uns  country,  it  ia^bsolutely  neces- 
sary  that  the  clerk  of  the  Crown  should  be  a  barrister.  {l) 
And  accordinff  to  the  views  which  I  hâve  already  explained, 
when  a  clerk  of  the  Crown,  being  a  barrister,  conducts  a  cri- 
ininal  prosecution  ior  the  Crown,  he  doea  8o  under  his  com- 
mission as  clerk  of  the  Crown,  and  not  under  his  commission 
as  a  barrister  ;  and  therefore  the  statute  prohibiting  him  from 
practising  as  a  barrister  can  hâve  no  bearing  upon  the  case. 
The  question  roally  is  this,  ia  it  the  duty  of  the  clerk  of  tho 
Crown,  as  such,  to  conduct  a  criminal  prosecution  when  re- 
quired  to  do  so  by  the  Crown  ?  If  it  is,  then  he  cannot  be 
prevented  from  perforniing  that  duty  by  a  statute  the  object 
of  which  was  to  secure  the  efficient  performance  of  ail  tho 
duties  of  his  office,  and  the  prohibitions  of  which  are  exclusi- 
vely  directed  against  the  performance  of  duties  distinct  from 
those  of  his  office,  as  clerk  of  the  Crown.  There  may  be  ob- 
jections, in  theory,  to  the  clerk  of  the  Crown  acting  as  Crown 
prosecutor.  But,  in  England  and  Ireland,  those  objections 
hâve  not  been  considered  of  sufficient  weight  to  cause  any 
change  to  be  made  in  the  duties  of  that  officer  ;  we  also  know 
that,  in  this  country,  the  clerks  of  the  peace  for  raany  years 
dischargod  the  duties  of  Crown  prosecutoi-s  in  the  quarter 
sessions  efficiently  and  satisfactorily  ;  and  that,  in  principle, 
there  are  the  same  reasons  for  and  against  the  clerks  of  tho 
peace  acting  as  Crown  prosecutors  in  the  quarter  sessions, 
that  there  are  for  and  against  the  clerks  of  the  Crown 
acting  as  prosecutors  in  the  Queen's  Bench.  It  is  how- 
ever  for  the  Crown  to  détermine  in  what  cases  it  may  be 
advisable  that  the  clerk  of  the  Crown  should  act  as  Crown 
prosecutoi".  The  main  question  that  we  hâve  to  décide  is  sim- 
ply,  has  Her  Majesty  a  right  to  avail  herself  of  the  services 
of  the  clerk  of  the  Crown,  as  Crown  prosecutor  ?  And  after 
giving  to  this  subject  the  best  considération  in  niy  power,  I 
must  say  I  know  of  no  law,  usage  or  reason,  which  would 
justify  us  in  questioning  that  right.  I  shall  add,  merely,  that 
M.  Carter,  in  the  course  of  his  argument  before  us,  claimed 
the  power  of  acting  as  Crown  prosecutor,  not  only  under  his 
commission  as  clerk  of  the  Crown,  but  also  under  his  com- 
mission as  Queen's  counsel  ;  and  judging  from  the  only 
report  we  yet  hâve  of  the  proceedings  before  Judge  Coursol, 
it  was  under  his  commission  as  Queen's  counsel,  that  M.  Car- 
ter, on  that  occasion,  mainly  rested  his  right  to  take  part  in 
the  proceedings.  I  therefore  think  it  proper  to  observe  that, 

(1)1  Oude,  p.  22,  says  "  a  gentleman  at  the  bar  ia  tisually  seleuted  to  flll 
"  this  situation.  "  In  this  country  the  office  has  been  held  by  several  gentle- 
men not  members  of  *he  légal  profession. 
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in  flisposing  ot'  the  case  before  us,  I  hâve  found  it  unneces- 
sary  to  pronounce  any  opinion  upon  the  question  whetlier  a 
clerk  of  the  Crown,  being  a  Quoen's  counsel,  can  act  as  such, 
l'ven  on  behalf  of  Her  Majeaty,  since  tlie  passing  ot'  the  pro- 
vincial statute. 

Drummond,  Justice  :  Stated  in  effect  that  there  were  only 
two  questions  to  be  decided  :  Ist.  Wliether  a  clerk  of  the 
Crown  could  conduct  criniinal  proaecutions  in  Court  ?  Thishe 
hcld  to  be  settled  by  the  authority  of  the  lato  Sir  James 
Stuart,  the  highest  authority  that  could  be  referred  to  in  the 
court,  and  had  been  acted  upon  by  M.  Justice  Aylwin,  whose 
opinion  on  such  a  point  was  not  of  less  weight.  It  had  been 
ooncurred  in  by  the  executive  government,  inentioning  the 
attorney  gênerai  Dorion,  in  a  case  at  Sorel.  Under  such  cir- 
cumstancea,  \ve  were  not  driven  to  hâve  recourse  to  the  law 
of  England  as  explanatory  of  the  duties  and  powers  of  clerka 
of  the  Crown.  The  référence  to  the  duties  of  a  coroner  noiv, 
should  not  raislead  us.  Bacon,  in  his  Abridgment,  vbo.  Coro- 
ner. told  us  coroners  were  so  called  because  they  dealt  princi- 
pally  with  pleas  of  the  Crown,  and  in  former  days  were  the 
principal  conservators  of  the  peaçe.  The  second  question  arose 
under  the  provincial  statute  referred  to.  What  was  meant  by 
not  practising  as  a  counsel  ?  It  nieant  he  should  not  ressort  to 
clients  for  a  livelihood,  should  not  practice  for  rémunération 
or  fées.  But  it  did  not  mean  that  he  should  not  3onduct 
cases  for  the  Crown,  nor  that  he  should  not,  ,as  Queen's 
counsel,  do  ail  that  a  Queen's  counsel  acting  for  the  Crown 
should  do.  He  might  not  receive  a  fee  as  Queen's  Counsel 
even  from  the  Crown,  no  more  than  from  a  client.  He  thought 
the  statute  went  that  length,  but  not  so  far  as  to  prevent  the 
clerk  of  the  Crown,  as  Queen's  Counsel,  to  act  for  the  Crown. 
Tlie  Crown  could  eall  upon  M.  Carter  to  act  for  the  Crown 
even  in  a  civil  case,  and  the  court  should  be  bound  to  hear 
him,  although  the  statute  would  not  permit  him  to  receive 
fées. 

MoNDELET,  Justice,  said  that  the  lucid  and  conclusive  ob- 
servations which  the  three  Honorable  Judges  who,  with  him- 
solf,  composed  the  majority  of  the  court  had  made,  would 
dispense  with  his  adding  much  to  them.  He  would  inerely 
reni.'vrk,  that,  on  this  as  on  ail  questions,  there  must  be  a 
starting  point.  The  starting  point  in  this  case,  was  the  cha- 
mcter  of  the  oflSce  of  clerk  of  the  Crown,  the  origin  àr.d  the 
'k'iinition  whereof,  we  had  to  look  for  in  the  criminal  law  and 
jurisprudence  of  the  mother  country  from  which  we  obtained 
it.  Not  only  the  law  itself,  the  very  essence  of  the. office,  but 
the  machinery  to  work  the  office,  were  also  to  be  known  and 
uuderstood  by  the  sarae  référence  to  english  jurisprudence. 
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That  point  hacl  been  so  clearly  elucidated  by  lus  Honorable 
Collott^ut'H,  that  it  would  be  a  mère  re|)etition  on  his  part,  if 
he  were  tf)  go  over  the  sanie  ground.  The  pretension  that  the 
Cons.  Stat.  L.  C,  cimp.  77,  sec.  73,  which  enacts  that  "  No 
clerk  of  the  Crown  shall,  while  he  remains  Huch,  practice  as 
an  a<lvocate,  proctor,  solicitor,  attorney  or  counsol  in  Lower 
Canada,"  has  the  eft'ect  of  prever>  '*»g  the  clerk  of  the  Cmwn 
froni  acting  for  the  Crown,  he  hela  to  be  untenable.  It  would 
simply  anionnt  to  this  that  the  clerk  of  the  Crown  would  not 
only  be  restricte  l  in  the  exercise  of  duties  essentially  pertain- 
ing  to  his  office,  but  would,  in  many  cases,  be  altogether  pre- 
vented  from  discharging  them.  He  was  an  officer  of  the 
Crown,  and  might  and  should  discharge  such  duties  as  are 
appointed  to  him,  by  the  Crown,  provided  thèse  were  not  con- 
trary  to  law.  He  was  of  the  saine  opinion,  as  to  M.  Carters 
right  to  act  as  Queen's  counsel.  The  statute  above  referred  to 
did  not  apply,  and  could  not  be  applied,  to  a  Queen's  counsel, 
and  a  mère  glance  at  the  following  «.lefinitions  would  suffice  to 
shew  that  tlie  prohibition  extendied  no  further  than  to  pre- 
vent  what  was  well  understood  by  practising  in  Her  Majesty's 
Courts,  for  clients  and  for  fées.  (1)  Whether  M.  Carter  when 
employed  by  the  crown  would,  or  would  not,  accept  fées  from 
the  crown,  was  a  matter  which  he  was  sure,  would  not  create 
much  embarassment  in  his  mind,  and  it  was  not  likely  that 
he  would  décline  accepting  them.  For  thî  above  reasons,  and 
those  given  by  his  learneu  coUeagues,  he  was  clearly  of  opi- 
nion that  M.  Carter  had  a  right  to  be  heard,  as  clerk  of  the 
crown,  and  as  Queen's  Counsel. 

JuDGMENï  :  "  After  ha\'ing  heard  counsel,  as  well  on  the 
part  of  the  crown,  as  M.  Kerr  for  the  petitioner,  and  due  déli- 
bération had  upon  the  application  of  M.  Carter,  as  Queen's 
counsel,  and  also  as  clerk  of  the  Crown  for  the  district  of 
Montréal,  doth  consider  and  adjudge  that  the  said  Edward 
Carter,  has  a  right  to  be  heard  on  the  part  of  the  Crown." 
(15  D.  T.  B.  a,  p.  291.) 

Kerr,  for  petitioner. 

(1|  AdvocATE.  The  patron  of  a  cause,  assisting  hifi  client  with  advice,  and 
who  pleads  for  him  :  hc  is  the  same  in  the  civil  and  ecclesiaatical  law,  as  a 
counsellor  at  conimon  law.  Proctor,  Procnrator.  He  who  undertakes  to 
manage  another  man's  cause,  in  any  Court  of  civil  or  ecclesiastiual  law,  for 
his  fee.  Solicitor,  SoliritcUor.  A  person  employed  to  foUow  and  take  care  of 
Buits  depending  in  Courts  of  equity.  Attorney,  Atloriiatns.  Is  one  that  is 
appointed  by  another  man,  to  do  any  thing  in  his  absence.  An  attorney  is 
eitlier  public,  in  the  Courts  of  record,  the  King's  Bench  and  Common  Pleaa 
etc.,  and  made  by  warrant  from  his  client  ;  or  private,  upon  occasion  fur  any 
particular  business,  who  is  commonly  ma<le  by  letter  of  attorney  Coitnsel, 
Counsellor,  Coimliarùts.  A  person  retained  by  a  client  to  plead  his  cause 
in  a  Conrt  of  judicature. 
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■DinOIPAL  0ORP0RAnOir8.-DAHAOB8  PROI  DRAIR. 

Court  ov  Queen's  Bench,  Montréal,  March  Dth,  1866. 

In  appeal  tVom  the  Superior  Court,  District  of  Montréal. 

Corani  Duval,  C.  J.,  Meredith,  J.,  Mondelet,  A.  J.,  and 

Badqley,  a.  j. 

The  Mayor,  Aldermen,  and  Citizens  of  the  City  of 
Montréal,  Défendants  in  Court  below,  Appelants,  and 
James  MircHELL  et  al.,  PZttiwti^s  in  Court  below,  Ues- 
pondent». 

J"  The  Regpondents  procured  frotn  the  A ppellants,  the  Corporation 
of  the  City  of  Montréal,  permisHion  to  construct  a  privaie  drain  leading 
from  their  cellar  into  the  Corporation  drain  in  Common  street.  An  up- 
1  i^kit  sbaft  extending  from  tiie  Corporation  drain  to  the  surface  of  ihe 
Street  became  choked  with  mud  from  the  street,  and  occaaioned  a  reflux 
ot  water  through  the  private  drain  into  Kespondent's  cellar.  Held,  that 
tlie  A  ppellants  were  liable  to  indemnify  tl)e  Kespondents  for,  dainaees 
oeeasioned  by  ihe  reflux  of  watei,  such  reflux  beinr  clearly  attributable 
to  the  8tate  of  the  shuft,  and  the  Appellaiit's  iK'^^genee  in  allowing  it 
to  liecome  choked. 

2"  Owing  to  the  reflux  of  water  tl"'  Respondants  were  obliged  to 
remove  a  quantity  of  sugar  from  their  ci'ilar  and  procure  other  storage 
for  it.  Held,  that  the  expense  of  additional  utorage  was  an  item  of 
damage  suflîcietitly  proximate  to  the  cause  of  damage  to  fall  within  the 
iiability  of  the  Corporation. 

The  déclaration  set  forth  that  Respondents  were  lessees 
and  occupants  of  a  two  story  stone  store,  in  Water  street,  in 
Montréal,  that  the  street  drains,  in  Common  or  Water  street, 
and  the  shaft  runninç  into  the  same,  had  been  made  by  and 
were  under  the  jurisdiction  of  Appellants,  who  were  bound  to 
keep  them  in  order  and  repair,  that  Respondents  were  taxed 
and  paid  assessments  for  that  and  other  purposes,  and  that 
Appellants  were  bound  to  keep  the  drains  and  shaft  free 
froiu  obstructions,  and  to  prevent  water  and  other  filth  from 
flowing  backward  into  the  premises  of  Respondents.  The 
storing  of  the  sugar  in  the  cellar  was  set  up,  and  it  was 
allégea  that,  owing  to  the  négligence  of  Appellants,  on  or 
about  the  first  or  second  of  October,  1H65,  water  flowed  into 
the  cellar  from  the  drain,  and  damaged  the  sugar  to  the 
extent  of  £547  Ts  8d;  that  a  survey  was  held  upon  the 
sugar,  and  the  same  was  sold  for  £258  5s  2d,  after  déduc- 
tion of  the  expenses  £5  6s  9d,  the  previous  value  of  the 
sugar  having  been  £805  12s  lld.  The  Respondents  also 
claimed  a  sum  of  £100,  for  expenditure  made  by  them  in 
storing  their  goods  elsewhere,  in  conséquence  of  having  lost 
the  use  of  the  cellar.  The  Appellants  by  their  plea  denied  the 
allégations  of   Respondents,  or  that  they   had  caut^ed  the 


190 


RAPPORtS  JUDICIAIRES  REVISAS 


damage,,  and  dçclurcd  <Aaj[,  at  the  timr^fhe  draina  belonging 
to  the  Corporation  were  in  <jood  order,  and  that,  if  Respon- 
dentR  suffe^'ed  damage,  it  was  not  the  fault  of  Appellants,  but 
their  own  fault,  or  that  of  the  proprietora  of  the  store,  and 
owing  to  the  bad  construction  and  bad  order  of  the  private 
drains.  The  Superior  Court  (Mr.  Assistant  Justice  Monk)  ren- 
dered  the  followingjudgment  :  "  The  Court  considering  thatit 
is  established,  by  the  évidence  adduced,  that  the  loss  and 
damage  sustained  by  Plaintitfs,  and  mentioned  and  complain- 
ed  of  in  the  déclaration  and  demand,  resulted  from  the- 
obstruction  in  the  shafts  and  drain  of  Défendants  in  Common 
of  Water  street  of  the  City  of  Montréal  ;  considering  that  the 
loss  and  damage  so  complained  of  was  caused  by  the  neglect 
and  default  of  Défendants,  and  not  by  reason  of  any  default, 
neglect,  or  omission  of  Plaintiffs  ;  seeing  that  Plaintiffs  hâve 
proved  the  material  allégations  of  their  déclaration,  doth  ad- 
judge  and  condemn  Défendants  to  pay  and  satisfy  to  Plain- 
tiffs, Ist  the  su  m  of  £547  7s  8d  for  loss  and  damage  to  the 
sugar  of  Plaintiffs,  and  the  sum  of  £68  15s  2d,  for  storage 
and  rent  of  other  stores  which  Plaintiffs  were  obliged  to  pay, 
in  conséquence  of  the  flooding  and  innundation  of  their  cellars, 
the  gaid  two  sums  uiaking  together  £616  2s  10,  with  interest 
upon  the  sum  of  £616  2s  lOd,  from  this  day  until  actual 
payment.  There  was  an  appeal  from  this  judgment  to  the 
Court  of  Queen's  Bench. 

Stuart,  for  Appellants,  said  :  It  is  established  that  the  Cor- 
poration hâve  a  drain  in  Commissioners  street  intended  to 
carry  ott'  fche  water  accumulating  in  the  street,  after  rain,  into 
the  drain.  The  Respondents  thought  proper  for  their  own  use 
and  benefit  to  iniioduce  a  private  drain  leading  from  their 
warehouse,  and  laid  below  the  level  of  the  floor  of  their  cellar  ; 
by  doing  so,  they  mûst  be  presumed  to  hâve  knowr  that  they 
Were  liable  to  the  rîsks  attached  to  the  condition  of  the  drain 
or  from  any  flooding  which  might  occur  in  conséquence  of 
heavy  rains.  In  the  présent  case  it  would  appear  that  a  very 
heavy  fall  of  rain  had  occurred,  and  that  the  drain  in  the 
street  was  incapable  of  discharging  the  water  in  sufficient 
quantity  to  prevent  the  reflux  and  entry  into  the  cellar  of 
Respondents.  By  an  examination  of  the  plan,  it  will  be  seen 
that  the  private  box  drain  leading  into  the  public  drain  was 
laid  most  improperly,  and  by  its  position  led  to  obstructions, 
and  contnbuted  to  the  accident  in  question.  Drake,  one  of 
Respondents'  witnesses,  when  employed  to  repair  and  replace 
the  private  drain  after  the  accident  placed  it  in  a  différent 
manner,  and  asserts  that  by  the  skilful  mode  thus  adopted 
there  is  rto  danger  of  a  récurrence  of  the  flooding  of  the  cellar, 
even  though  the  shaft  should  hereafter  be  choked  with  mud. 
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It  is  clear,  therefore,  that,  if  Respondent's  private  drain  had 
been  laid  in  a  proper  manner,  and  the  connection  made  in  the 
way  subsequently  adopted  by  Drake,  the  accident  could  not 
hâve  occurred,  and  no  attempt  would  then  hâve  been  made  to 
render  the  Corporation  responsible  for  Respondents'  négligence 
and  want  of  care  in  the  construction  of  their  own  drain.  The 
Appellants'  pretensions  are  :  lo.  That  the  Corporation  are  not 
liable  to  indemnify  parties  for  any  damage  caused  by  the 
reflux  of  water  in  their  drains  entering  into  private  drains. 
2o.  That  Respondents  are  guilty  of  gross  négligence  and  want 
of  care  in  laying  their  private  drain  and  Connecting  it  with 
that  of  Appellants,  and,  consequently,  under  no  circumstances 
could  be  entitled  to  damages  from  them. 

ToRRANCE,  for  Respondent,  said  :  At  enquête,  it  was  cleai-ly 
proved  that  the  damage  arose  from  water  which  flowed  into 
the  cellar  from  the  Corporation  drains  through  the  private 
drair,  and  that  such  flow  took  place  owing  to  Appellants' 
shaft  which  was  erected  over  the  public  drain,  having  become 
choked  with  mud,  &c.  The  shaft  drains  a  large  surface  of 
ground,  including  Youville  street,  "  which  v/as  very  muddy  " 
and  the  shaft  was  not  properly  protected.  Duffield  says  "  I 
hâve  seen  the  mud  from  the  street  descending  the  upright 
shaft  through  the  grating  which  is  a  large  outside  grating. 
There  was  no  grating  underneath  in  that  upright  shaft  to 
prevent  mud  and  stones  from  the  street  from  tilling  it  up. 
To  prevent  the  tilling  up  the  shaft  in  this  way,  there  ought 
to  hâve  been  a  strainer  underneath  the  grating  to  intercept 
the  coarser  particles."  The  shaft  was  very  likely  to  get  chok- 
ed. And  in  fact  the  flooding  was  caused  by  the  choking  of 
the  shaft,  as  bas  been  established  by  the  évidence  of  the  Res- 
pondents' witnesses.  The  amount  of  the  loss,  the  value  of  the 
sngar  before  and  after  the  flooding,  and  the  amount  paid  for 
storage  elsewhere  in  conséquence  of  the  loss  of  the  use  of  cellar, 
was  also  clearly  established.  It  was  also  proved  that  the  cellar 
in  question  was  a  proper  place  of  storing  sugar,  it  being  better 
kept  there  in  certain  seasons,  and  that  it  as  well  as  adjoining 
cellars,  were  so  used.  The  damage  in  quest'on  rcsulted  froui 
a  reflux  of  water  arising  from  the  choking  and  improper 
construction  of  a  shaft  belonging  to  Appellants.  They  are 
liable  for  their  négligence,  and  ought  to  reimburse  Respon- 
dents in  the  loss  they  bave  sustained,  and  which  is  directly 
traceable  to  the  tort  and  négligence  of  Appellauts.  The  lega! 
vesponsibility  of  the  Corporation  for  the  injury  sustained,  is, 
Respondents  submit,  beyond  question.  In  Ëngland,  an  action 
ou  the  case  would  lie  against  a  corporation  for  a  negîect  of  a 
corporate  duty,  as  for  not  repairing  a  creek  which  they  were 
bound  to  do.    Angell  and  Ames,  on  Corporations,  §  382,    In 
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our  jurisdictioD,  in  similar  circumstances,  the  Corporation  of 
Montréal  has  been  condemned  to  pay  such  damages,  and  has 
adtnitted  the  liability  by  submittingto  the  condemnation  :  Vide 
Kingan  et  al.  vs.  the  May  or,  &c.,  and  Walsh  vs.  the  May  or  et 
al.  (1)  and  Beliveau  vs.  Corporation.  (2)  In  Upper  Canada,  in  a 
somewhat  similar  action,  the  Corporation  of  Toronto  was  held 
liable  for  damages  caused  by  water  and  fiith  flowing  into  a 
cellar,  owing  to  the  improper  construction  of  the  drain  leading 
into  the  main  sewer,  Jieeves  vs.  Corporation  of  the  City  of 
Toronto,  U.  C.  Law  Journal,  vol.  8,  p.  35. 

Badgley,  J.,  said  :  The  Respondents,  in  1855,  were  lessees 
of  a  store  on  Common  or  Water  street  of  this  city,  in  the 
cellar  of  which  were  stored  twenty-eight  hds  and  twenty-eight 
barrels  of  sugar.  On  the  Ist  or  second  of  October  of  that 
year,  the  water  flowing  back  from  the  store  drain  ii5to  the 
cellar  greatly  damaged  the  sugar  and  compelled  Respondents 
to  pay  for  the  rent  and  storage  of  other  premises  for  their 
merchandize.  The  damage  suftered  by  the  sugar  was  £547 
7s  8d  ;  That  for  extra  rent  and  storage  £68  15s  2d  ;  Amoun- 
ting  together  to  the  full  sum  of  £616  2»  lOd,  for  which  Res- 
pondents obtained  judgment  from  the  Superior  Court,  and 
which  is  now  under  appeal.  The  évidence  adduced,  satisfac- 
torily  establishes  thèse  amounts,  and  the  tact  of  the  damage 
and  the  outlay  for  extra  storage.  The  déclaration  charges  the 
occasion  of  the  loss  upon  the  négligence  of  Appellants,  and  the 
defectiveness  of  their  shatts  and  drains;  thèse  charges  are 
denied  by  the  plea,  which  asserts  the  efficiency  of  shaft  and 
drain,  and  imputes  the  loss  to  the  nc^ligence  of  Respondents, 
or  their  lessors  of  the  store,  and  to  the  bad  construction  and 
bad  order  of  the  private  drain  ;  that  is,  the  drain  i'rom  the 
store.  It  is  proved  that  the  overflow  into  the  cellar  proceeded 
from  the  deposit  oi  mud  and  filth  in  the  shaft  which  received 
the  street  wacer  after  a  heavy  shower  of  rain,  and  prevented 
the  regular  flow  of  the  water  to  the  river  through  the  Har- 
bour  Commissioners'  drain,  and  backed  it  up  until  it  flowed 

(1)  Une  corporation  municipale  est  responsable  des  doniniagea  causés  ptir 
le  débordement  de  ses  4gouts,  si  elle  a  négligé  de  les  entretenir  en  bon  état. 
(Kimian  étal.  vs.  Le  Maire,  le»  ivhenn^  et  citoyena  delà  cité  de  Montréal, 
C.  S.  Montréal,  28  décembre,  1857,  Mondklkt  (C),  J.,  6  R.  J.  R.  Q.,  p.  378.) 
Voir  décision  semblable  dans  la  cause  de  Wal»h  vs.  Le  Maire,  len  écheviiui  et  hs 
citoyeiiH  de  la  cité  de  Montréal,  C.  S.,  Montréal,  31  mars  1860,  Smith,  J.,  9 
R.  J.  R.  Q.,  p.  356. 

(2)  Dana  la  cause  de  Be/ivean  vs.  La  Corporation  de  Montréal,  C.  S., 
Montréal,  28  juin  1856,  Day,  J.,  Smith,  J.,  et  Mondelet,  J.,  6  D.  T.  B.  C, 
p.  487,  il  a  été  jugé  que  la  municipalité  défenderesse  était  responsable  des 
dommages  causés  aux  marchandises  du  Demandeur,  déposées  dans  sa  cave, 
par  l'eau  qui  s'y  était  répandue  par  une  ouverture  pratiquée  pour  introduire 
un  tuyau,  pendant  que  des  employés  de  la  municipalité  faisaient  des  réparatioiiH 
i\  la  rue 
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back  into  the  cellar,  through  the  store  drain  which  had  fonued 
a  junction  with  the  harbour  drain  a  few  feet  above  the  shaft 
above  mentioned.  A  branch  drain  in  connection  with  the 
shaft  below  the  level  of  the  harbour  drain  casts  the  drain 
water  into  the  river.  It  appears  that  the  store  drain  was 
nmde  only  after  this  shaft  and  branch  drain  had  been  made 
for  some  time  by  means  of  a  square  wooden  box  which  en- 
tered  the  harbour  drain  and  projected  into  it  about  eighteen 
inches.  It  is  manifest  that  the  shaft  being  between  the  store 
drain  and  the  river  outlet  of  the  harbour  drain,  whenever  the 
shaft  should  become  ulogged  or  choked  with  mud  and  rubbish 
the  harbour  drain  water  finding  no  outlet  would  flow  back- 
wards,  and  if  in  a  sufficient  quantity,  would  necessarily  force 
itself  into  the  cellar.  It  wos  a  fault  on  the  part  of  Appellants 
whose  spécial  duty  it  necessarily  is  to  hâve  their  shafts  and 
(hains  in  good  effective  order  at  ail  times,  to  hâve  a  shaft  of 
the  description  in  question,  subject  or  likely  to  get  choked  at 
overflows  of  rain,  froni  the  water  rushing  to  the  shaft  charged 
with  quantities  of  mud  and  filth  from  the  streets  drained  by 
it  and  choking  the  outlet  of  the  shaft.  The  évidence  as  to  the 
faulty  construction  of  the  house  drain  is  by  Quinlan,  Appel- 
lants' witness,  who  says  that  the  drain  was  not  mcide  %n  a 
proper  manner  at  ail,  and  by  Drake,  Respondents'  witness, 
who  madu  a  new  connection  for  the  wooden  drain,  by  carrying 
it  to  a  point  beyond  the  shaft,  and  nearer  the  river,  which  he 
had  no  doubt  would  avoid  any  future  flooding  of  the  cellar  ; 
but  it  is  clearly  proved  that  when  the  outlet  of  the  shaft  is 
clear,  there  could  not  possibly  be  any  backing  of  the  water 
into  the  store.  The  making  o^'  the  shaft  was  to  carry  off  the 
drainage,  and  if  it  was  so  made  as  not  to  answer  the  purpose, 
but  to  cause  damage,  the  corporation  must  be  liable  because 
individuals  cannot  control  their  acts.  The  évidence  of  the 
iaulty  construction  of  the  shaft  is  in  the  testimony  of  For- 
syth, a  civil  engineer  of  ability  who  expressed  his  disapproba- 
tion of  the  mode  of  its  construction,  and  was  of  opinion  that 
it  was  very  likely  to  get  choked  and  to  endanger  the  whole 
flrain  for  want  of  a  well  into  which  the  mud  might  subside  ; 
it  is  singular  if  not  suspicious  also,  that  neither  the  city  sur- 
veyor  Quinlan  nor  the  assistant  city  surveyor  Mckenzie  hâve 
a  good  Word  to  say  in  favor  of  the  shaft,  and  in  fact  the  wit- 
nosses  generally  speak  of  its  defectiveness.  The  private  drain 
was  constructed  after  the  shaft  had  been  made,  but  the  Cor- 
poration was  paid  for  the  permission  of  placing  it  in  their 
brick  drain  ;  it  was  not  faulty  in  itself,  because  it  drained 
wlien  the  shaft  was  not  clogged,  and  it  was  this  clogging  alone 
wliich  caused  damage  through  it.  It  bas  been  observed  that  the 
évidence  bas  established  the  injury  to  hâve  been  caused  by 
TOME  XIII.  '  13 
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the  ehoking  of  Appellants'  shaft  ;  and  it  only  remains  to  as- 
certain  whether  that  cause  of  damage  be  too  remote  or  whet- 
her  in  fact  the  damage  complained  of  has  not  flowed  as  requi- 
red  by  the  test  of  law,  naturally,  legally  and  directly  from 
the  fact  offhc  ckoJdng  ofthefaulty  shaft  The  test  for  deter- 
mining  whether  any  particular  damage  is  too  remote  or  not 
is  quite  accurate  in  its  application  in  this  case,  because  the 
overflowing  of  the  cellar  was  the  natural  and  distinct  consé- 
quence of  the  stoppage  of  the  flowing  of  the  water  caused  by 
the  choking  of  the  shaft.  Yet  although  the  above  test  for 
determining  whether  any  particular  damage  was  too  remote 
or  not  is  quite  accurate,  it  must  also  be  «pplied  very  cau- 
tiously,  for  an  action  is  maintainable  where  the  damage  does 
not  at  tirst  sight  appear  to  flow  either  naturally  or  directly 
from  the  alledged  wrongful  act  ;  as  is  given  in  the  case  of 
Fowell  and  Salishury,  2  Young  and  Jarvis,  391  ;  the  action 
was  held  good  against  Défendant  for  not  repairing  his  fences, 
per  quoad,  the  Plaintiff's  horses  escaped  into  Défendants 
close,  and  were  there  killed  by  the  falling  of  a  haystack.  The 
Court  held  that  the  damage  in  that  case  was  not  too  remote  ; 
surely  in  this  case,  with  the  principle  settled  by  that  autho- 
rity,  there  can  be  no  doubt  of  the  proximate  cause  ol"  damage, 
and  the  old  ruîe  of  law  becomes  strongly  applicable,  sic  utere 
tuo  ut  alienum,  non  lœdas. 

Meredith,  Justice  :  Said  that  a  citizen  had  a  right  to  con- 
nect  his  private  drain  with  the  corporation  drains,  at  the  most 
convenient  point,  de  could  not  be  compelled  to  carry  the  con- 
nexion to  a  distance  where  it  would  be  beyond  ail  possibility 
of  obstruction.  He  considered  that  Respon<lents'  drain  was 
proved  not  to  hâve  joined  t'>  the  corporation  drain  in  the  best 
manner,  it  projected  too  far  into  the  corporation  drain.  But 
this  could  not  hâve  caused  the  damage  complained  of.  It  could 
only  hâve  obstructed  the  water  flowing  past  it,  and  getting 
to  the  shaft,  where>is  it  was  évident  that  the  water  had  passed 
the  point  Connecting  the  two  drains  and  had  reached  the  shaft, 
and  finding  no  passage  there,  had  flowed  back  into  the  Res- 
pondents'  cellar.  The  Rcspotidents  had  a  right  *:o  act  on  the 
supposition  that  the  drains  of  the  corporation  were  good  anii 
suflScient  drains  ;  the  proof  established  their  defects,  and  the 
judginent  below  must  be  contirmed.  Judgment  confirmed.  (9  J., 
p.  248  et  14  Z).  T.  B.C.,^.  437.) 

Stuart,  h.  for  Appellants. 

ToRRANCE  and  Morris,  for  Respondents. 
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ASSIONATIOH. 

Circuit  Court,  Québec,  25  février  1865. 
Before  Taschereau,  Justice. 
Laidlaw,  Plaintiff,  vs.  Jamieson  et  vir,  Défendants. 

Jufjé  :  Qu'un  huissier,  qui  signifie  une  sommation  émanée  de  la  Cour 
de  Circuit,  doit  informer  le  D<^fendeur  de  la  nature  et  du  contenu  de 

l'action.  (1) 

The  question  arose  upon  an  exception  to  the  form  to  the 
bailiflTs  return  of  service  to  the  writ  of  sunimons,  on  the 
ground  that  it  was  insufficient,  under  the  statute,  as  it  ought 
to  contain,  ainong  other  things,  a  certificate  that  the  Défen- 
dant had  been  informed  by  the  bailiff,  at  the  time  of  service, 
of  the  contents  of  the  demand.  The  Défendant  referred  the 
court  to  the  Con.  Stat.  L,  C,  cap.  83,  sec.  173,  in  wbich  it  was 
clearly  laid  down  that  the  person  serving  a  writ  of  summons, 
issued  out  of  the  Circuit  Coux*t,  should  inform  the  Défendant, 
or  the  grown  person  of  his  family,  on  whom  the  service  was 
eftected,  of  the  contents  thereof. 

Andrews,  for  Plaintiff,  answered  that  the  words  exhibiting 
tiie  originals,  and  the  words  speaking  to  the  person  in  the 
bailiffs  return  were  sufficient. 

Taschereau,  Justice  :  Believed  the  intention  of  the  statute 
was  fully  and  clearly  expressed,  in  the  language  of  the  section 
referred  to,  and  that  a  Défendant,  at  the  time  of  service, 
sliould  be  informed,  by  the  bailiff  serving  him,  of  the  names 
of  the  parties,  of  the  nature  and  amount  of  the  action,  and  of 
the  day  of  the  return.  Judgment  :  Parties  ouies,  la  cour  main- 
tient l'exception  à  la  forme,  et  renvoie  l'action  du  Demandeur. 
(15  D.  T.  B.  a,  p.  271.) 

Andrews  and  Andrews,  for  Plaintiff. 

GiBSONE,  for  Défendants. 


III 


DEPENa-TAZATION. 

CouR  DE  Circuit,  Québec,  2  avril  1864. 

Présent  :  Taschereau,  Juge. 

Audet,  dit  Lapointe,  Demandeur,  va.  Asselin,  Défendeur,  et 
AssELiN,  Opposant. 

Jugé  :  Que  l'émanation  d'une  exécution  pour  le  recouvrement  da  mon* 
tant  d'un  jugement  avec  dépens,  sans  taxation,  est  illégale.  (2) 

(1)  V.  art.  57  C.  P.  C. 

(2)  V.  art.  479  C.  P.  C. 
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Le  21  janvier,  1864,  le  Demandeur  obtint  jugement  contre 
le  Défendeur,  pour  un  montant  de  £7  10,  avec  les  frais  d'une 
action  appelable,  se  montant  à  £8  1/6.  Le  12  février  ensui- 
vant, le  Demandeur,  sans  avoir  préalablement  fait  taxer  ses 
frais,  lit  émaner,  pour  le  montant  de  son  jugement  en  capital 
et  frais,  un  bref  d'exécution  conti-e  le  Défendeur.  Le  Défen- 
deur, par  son  opposition  à  fin  d'annuler,  représenta  :  Que  les 
biens  meubles  saisis  exécutés  avaient  été  ainsi  saisis  en  vertu 
d'un  bref  de  Jieri  facias  émané  pour  une  somme  de  £16  14 
10,  étant  £7  10  pour  le  principal  du  jugement  rendu  contre 
lui,  de  plus  une  autre  somme  de  £9  4  10,  pour  frais  encourus 
sur  la  dite  action  ;  que  le  Demandeur  avait  ainsi  fait  émaner 
le  dit  bref  d'exécution  illégalement,  et  sans  avoir  fait  constater 
ni  taxer  contradictoirement,  les  dits  prétendus  frais  ;  que  les 
frais  que  réclamait  le  Demandeur  n'étaient  pas  um;  dette  claire 
et  liquide,  et  que  le  Défendeur  ne  pouvait  être  en  aucune 
manière  tenu  de  les  payer  avant  que  le  montant  d'iceux  eût 
été  régulièrement  constaté  par  une  taxe  régulière  faite  con- 
tradictoirement ;  que  le  Demandeur  réclamait,  par  son  writ 
d'exécution,  une  somme  plu".  considérable  que  celle  à  laquelle 
il  avait  droit  pour  ses  frais,  et  dépassait  même  le  montant  qui 
apparaissait  au  projet  de  mémoire  de  frais  dressé  par  le  gref- 
fier, même  en  y  ajoutant  le  coût  du  writ  de  fieri  facias. 

Taschereau,  juge  :  La  question  est  de  savoir  si  l'on  peut 
prendre  une  exécution  sans  faire  taxer  le  mémoire  de  frais.  Je 
crois  que  non  ;  cela  serait  donner  à  une  partie  le  droit 
de  prendre  une  exécution  contre  une  autre  partie  sans  donner 
à  ce  dernier  la  chance  de  se  défendre,  ou  plutôt  de  contester 
le  montant.  L'ordonnance  de  1667  le  dit  en  tous  termes,  tit.  33, 
art.  2  :  "  Les  saisies  et  exécutions  ne  se  feront  que  pour  chose 
certaine  et  liquide  ;  "  on  ne  peut,  et  on  ne  doit  saisir  les 
meubles  de  quelqu'un  qu'à  défaut  de  paiement.  Or,  un  débiteur 
ne  peut  payer  qu'en  autant  que  ce  qu'il  doit  est  liquide  et  cer- 
tain. Les  frais  dans  une  cause  ne  sont  ni  liquides  ni  certains 
avant  d'être  taxés  par  le  greflier  de  cette  cour.  Mais,  dit  le 
Demandeur,  l'exécution  est  toujours  bonne,  le  principal  est 
dû  ;  ceci  est  bien  vrai,  le  montant  du  principal  est  constaté  par 
le  jugement,  mais  les  frais  sont  aussi  dus  par  ce  même  juge- 
ment (à  condition  de  les  faire  taxer)  et  c'est  un  principe  qu  on 
ne  peut  pas  prendre  une  exécution  pour  partie  d'un  jugement. 
L'opposition  doit  dont  être  maintenue. 

Jugement  :  La  cour  attendu  que  les  frais  adjugés  au  De- 
mandeur contre  le  Défendeur  par  le  jugement  en  cette  cause, 
n'ont  pas  été  taxés  contradictoirement  avec  le  Défendeur  et 
que  l'exécution  contre  le  Défendeur  a  été  prise,  tant  pour  le 
capital  du  jugement  que  pout"  les  frais,  sans  taxation  légale  ; 
considérant  qu'en  autant  l'exécution  a  été  illégalement  émanée 
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contre  le  Défendeur,  la  cour  maintient  l'opposition  à  fin  d'annu- 
ler du  Défendeur.  (15  D  T.  B.  (7.,  p.  272.) 

Garon,  pour  le  Demandeur. 

Bossé  et  Bo.ssÉ,  pour  l'Opposant. 


PROCEDURE.— PLàDOTER. 

CotTR  Supérieure,  Trois-Rivières,  8  avril  1865. 

Présent  :  PoLETTE,  juge. 

La  Banque  du  Haut-Canada,  Demanderesse,  vs.  Turcotte 
et  al.,  Défendeur. 

Jugé:  Que,  lorsque  la  déclaration  sur  un  billet  promissoire  allègue 
protêt  et  avis  à  l'erdos-eur,  et  que  l'acte  notarié  produit  ne  contient  au- 
cun certificat  qu'avis  de  protêt  a  de  fait  été  donné,  le  Demandeur  aura 
droit  d'obtenir  jugement  sous  le  ^2  de  la  sec.  S6,chap.  83,  stat.  re£  Bas- 
Canada,  à  moins  que  l'endosseur  ne  plaide  et  ne  soutienne  par  son  affida- 
vit  une  dénégation  de  l'avis  de  protêt  allégué  dans  la  déclaration.  (1) 

POLET"  E,  juge  :  La  demande  est  pour  le  recouvrement  d'une 
somme  d  $1,102.45,  dont  $1,  099.38,  montant  d'une  lettre  de 
change  du  18  juillet  1860,  tirée  par  W.  A.  Starnes  et  Cie,  en 
faveur  de  J.  B.  Boudreau,  qui  l'a  endossée  à  la  Demanderesse, 
sur  l'Hon.  J.  E.  Turcotte,  qui  l'a  acceptée.  L'action  est  dirigée 
contre  les  tireurs,  l'endosseur  et  l'accepteur,  et  la  déclaration 
allègue  qu'elle  a  été  présentée*  à  son  échéance  et  protestée  à 
défaut  de  paiement,  et  que  Boudreau  et  W.  A.  Starnes  et  Cie, 
en  ont  eu  avis.  Tous  les  Défendeurs  ont  comparu  et  ont  été 
forclos  du  droit  de  défendre  à  l'action,  après  demande  régulière 
à  eux  faite  de  plaider.  La  traite  est  produite,  portant  les  signa- 
tures de  tous  les  Défendeurs,  et  est  accompagnée  d'un  protêt 
régulièrement  fait  à  échéance,  suivi  d'avis  réguliers  aux  tireurs, 
à  l'endosseur  et  même  à  l'accepteur.  A  l'audition  Boudreau  a 
prétendu  qu'il  n'était  pas  prouvé  qu'avis  du  protêt  lui  eût  été 
donné,  et  (jue  ce  défaut  assurait  sa  libération.  La  première 
question  est  de  savoir  si  l'on  a  donné  avis  du  protêt  à  Boudreau 
Le  protêt  est  suivi  d'avis  rédigés  régulièrement,  mais  nous 
n'avons  ni  acte,  ni  certificat  pour  prouver  que  cet  avis  a  été 
transmis  à  Boudreau,  par  la  poste  ou  par  le  notaire  parlant  à 
lui-même,  ou  à  son  domicile  ou  lieu  d'affaires,  et  il  n'existe 
aucune  preuve  directe  à  cet  égard.  La  Demanderesse  a  eu 
l'ecours  à  une  preuve  de  circonstances,  et  voici  ce  que  le  dossier 
nous  offre  là-dessus:  Boudreau  est  examiné  sur  faits  et 
articles,  et,  après  avoir  reconnu  son  endos.sement,  il  ajoute 
(]u'il  n'a  jamais  eu  avis  du  protêt  de  la  lettre  de  change  lors 

(I)  V.  art,  145  C.  P.  C.  '; 
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de  son  échéance,  i.  e.,  le  21  octobre  1860.  C'était  répondre 
directement  à  la  question  telle  qu'elle  lui  avait  été  proposée  ; 
mais  ce  n'est  pas  dire  qu'il  n'a  jamais  eu  cet  avis  dans  le  délai 
de  la  loi,  c'est-à-dire,  dans  les  trois  jours  du  protêt  (1)  La 
Demanderesse  ne  peut  se  plaindre  de  cette  réponse,  car  l'in- 
terrogatoire n'en  demandait  pas  davantage.  Ainsi  Boudreau  a 
pu  recevoir  avis  du  protêt  dans  le  délai  de  la  loi,  car  le  con- 
traire ne  paraît  pai.  Cette  observation  est  faite  pour  lier  cette 
circonstance  avec  ce  qui  va  suivre.  A  d'autres  interrogatoires 
qui  lui  sont  soumis,  il  répond  qu'il  ne  peut  pas  dire  que  depuis 
le  21  octobre  1860,  il  ait  retiré  du  bureau  de  poste  de  St.  Gré- 
goire (où  est  son  domicile,  comme  sa  procuration  à  Macaulay 
le  constate)  toutes  les  lettres  qui  lui  avaient  été  adressées, 
mais  qu'il  n'a  pas  connaissance  d'avoir  retiré  de  la  poste  la 
lettre  à  laquelle  réfère  le  troisième  interrogatoire  c'est-à-dire, 
l'avis  du  protêt  ;  qu'il  a  conservé  quelques-unes  des  lettres  qu'il 
a  reçues  depuis  le  21  octobre  1860,  mais  qu'il  n'en  fait  pas 
grand  cas,  à  moins  qu'elles  ne  soient  de  conséquence  ;  qu'il  ne 
sait  pas  lire,  mais  qu'il  a  une  personne  qui  les  lit  et  qui  fait  ses 
affaires.  Pour  en  finir  avec  la  preuve  de  circonstances,  la  cour 
en  viendra  de  suite  à  la  déposition  de  Dumoulin  qui  dit: 
1"  Qu'il  a  été  l'agent  delà  Demanderesse  depuis  1856, à  venir 
à  janvier  1864  ;  2®  que  la  traite  a  été  escomptée  à  la  Banque 
du  Haut-Canada  à  la  demande  de  Boudreau  qui  en  a  eu  le 
produit  ;  3"  qu'il  a  toujours  cru  que  le  protêt  était  régulier, 
qu'il  est  toujours  demeuré  en  sa  possession  jusqu'en  janvier 
1864,  et  que  la  traite  y  était  annexée  telle  qu'elle  y  est  au- 
jourd'hui ;  4°  oue  Boudreau  est  venu  une  couple  de  fois  à  la 
banque,  et  qu'il  l'a  vu  ailleurs  deux  ou  trois  fois,  qu'il  s'in- 
quiétait de  savoir  si  Turcotte  était  capable  de  payer  la  traite, 
et  que,  d'après  ce  qu'il  disait,  lui  témoin  a  conclu  que  Bou- 
dreau avait  peur  d'en  payer  le  montant  lui-même  ;  5°  que, 
depuis  un  mois,  il  lui  en  a  parlé  ;  6°  que,  d'après  toutes  les 
conversations  qu'il  a  eues  avec  Boudreau,  il  a  conclu  que  Bou- 
dreau se  croyait  responsable  du  paiement  de  cette  traite  à  la 
Demanderesse,  autrement  il  n'aurait  pas  manifesté  tant  d'in- 
quiétudes ;  7  qu'il  paraissait  très-inquiet  des  affaires  de  Tur- 
cotte ;  "  Boudreau  m  en  a  parlé  quelques  jours  avant  ou  après  la 
mort  de  Turcotte,"  dit-il.  En  liant  toutes  ces  circonstances  les 
unes  avec  les  autres,  l'on  en  pourra  tirer  une  présomption  légale 
équivalente  à  une  preuve  directe  du  fait  qui  est  le  sujet  de  la 
difficulté.  Le  protêt  est  régulier  de  même  que  l'avis  à  l'endosseur 
et  aux  tireurs.  Un  avis  par  écrit  non  signifié,  quand  le  tout  doit 
être  fait  par  un  homme  de  loi,  n'aui*ait  pas  de  sens.  Pourquoi 
un  homme  de  loi  qui  connaît  la  nécessité  des  deux,  se  contento- 


(1)  Stat.  réf.  Bas-Canada,  ch.  64,  sec.  19. 


DE  LA   PROVINCE  DE  QUÉBEC. 


190 


tn  légal  i 


rait-il  d'écrire  l'avis  sans  le  signifier  ?  Une  seule  réponse  est 
possible  :  il  a  pu  l'oublier  ;  et,  en  ce  cas,  le  défaut  d'avis  est 
fatal.  Il  faudrait  bien  s'en  tenir  là,  si  cette  circonstance  était 
prise  isolément,  mais  en  la  reliant  à  d'autres,  elle  a  sou  poids. 
Houdreau  ne  stiit  pas  lire,  il  a  une  personne  qui  lit  les  lettres 
pour  lui  et  qui  fait  ses  affaires.  Il  a  conservé  quelques-unes 
(les  lettres  qu'il  a  reçues  depuis  le  21  octobre  1860,  mais  il 
n'eu  fait  pas  grand  cas,  à  moins  qu'elles  ne  soient  de  consé- 
quence. Il  ne  peut  pas  dire  s'il  a  retiré  du  Bureau  de  Poste 
toutes  les  letti-es  qui  lui  ont  été  adressées.  Il  n'a  pas  commis- 
sance  d'avoir  retiré  la  lettre  à  laquelle  réfère  le  troisième 
interrogatoire,  l'avis  du  jyrotêt.  ha.  loi  autorise  la  transmis- 
sion de  l'avis  de  protêt  par  la  Poste.  (1)  Après  avoir  nié,  sur 
faits  et  articles,  qu'il  eût  reçu  l'avis  du  protêt,  il  modifie  cette 
réponse,  et,  par  les  explications  qu'il  donne,  il  fait  voir  qu'il 
n'est  guère  en  état  de  donner  une  dénégation  directe,  et  qu'il 
ne  sait  pas  s'il  a  reçu  cet  avis  ;  car  il  dit  en  propres  termes 
qu'il  n'a  pas  connaissance  d'avoir  retiré  la  lettre  du  Bureau  de 
Poste.  Le  fait  que  la  Demanderesse  voulait  prouver  par  lui, 
lui  étant  personnel,  il  devait  donner  une  réponse  catégorique, 
oui  ou  non  ;  et,  en  disant  qu'il  n'en  a  pas  connaissance,  il  ne 
répond  pas  comme  il  le  doit.  S'exprimer  ainsi  ou  dire  qu'on 
ne  se  rappelle  pas,  est  la  même  cbose.  C'est  toujours  éviter  de 
dire  oui  ou  de  dire  non  ;  et  comme  l'a  remarqué  un  Juge  dans 
la  cause  de  Beriau  vs.  McCorkill  (2)  :  "  C'est  une  manière  de 
"  répondre  que  les  tribunaux  ne  peuvent  pas  approuver." 
Aussi  si  la  Demanderesse  pouvait  être  présumée  connaître  ce 
fait,  la  cour  n'hésiterait  pas  à  le  lui  demander  sur  le  serment 
judiciaire.  Il  y  a  donc  de  fortes  présomptions  que  Boudreau  a 
reçu  l'avis  du  protêt.  Mais  cette  présomption  se  fortifie  consi- 
dérablement du  témoignage  de  Dumoulin.    Boudreau  va  une 

(1)  Stat.  Réf.  B.  C,  ch.  64,  sec.  13. 

(2)  Dana  la  cause  de  Bériau  et  MrCorkilt,  V  avait  fait  et  souscrit,  le  14 
février  1857,  à  l'ordre  de  P,  épouse  de  B,  marchande  publique  et  séparée  de 
]>iens  d'avec  son  mari,  un  billet  au  montant  de  £.33  13  4.  P,  étant  devenue 
propriétaire  du  billet,  l'en<los8a  en  faveur  de  M,  cet  endossement  étant  fait 
)ar  B,  pour  son  épouse.  Ce  billet,  devenu  dft  et  exigible  le  15  avril  1857,  ne 
ut  point  protesté.    Le  13  août  1859,  M  poursuivit  V  et  P  pour  recouvrer  le 

montant  du  billet.  Après  le  rapport  de  cfttte  action.  ?  est  décédée,  et  B,  son 
époux,  qu'elle  avait  institué  légataire  en  usufruit  de  ses  biens  et  son  exécu- 
teur testamentaire,  reprit  l'instance  et  prétendit  que  P  avait  été  libérée  do 
son  endossement  de  ce  billet,  vu  le  défaut  de  protêt  et  d'aWs  de  protêt,  et  nia 
de  plus  que  P  eût  jamais  renoncé  à  ses  droits  sous  ce  rapport.  Il  a  été  jugé 
(jue,  dans  l'espèce,  le  mari  était  tenu  au  paiement  du  montant  du  billet, 
nonobstant  le  défaut  de  protêt,  preuve  suffisante  étant  faite  qu'il  avait  con- 
senti h.  l'omission  du  protêt,  au  nom  de  sa  femme,  pour  éviter  aea  frais,  et  que 
de  fait  la  femme  n'était  qu'un  prête-nom  pour  couvrir  le  commerce  du  mari. 
(BMmt  et  McCorkill,  C.  B.  R.,  Montréal,  le  1er  mars  1864,  Duval,  J., 
Mkrbdith,  J.,  MoNDKLET,  J.,  et  Badalky,  J.,  confirmant  le  jugetnent  de 
C.  C,  Bedford,  28  janvier,  1863,  14  L.  C.  R.,  p.  400.) 
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couple  de  fois  à  la  Banque  et  parle  de  la  traite  à  Dumoulin  ;  il 
lui  en  parle  deux  ou  trois  fois  ailleurs,  et  Dumoulin  était 
l'agent  de  la  Demanderesse.  Il  s'inquiète  de  savoir  si  Turcotte 
est  capable  de  la  payer.  Il  lui  en  a  encore  parlé  quelques  jours 
avant  ou  après  la  mort  de  Turcotte,  ce  qui  a  dû  être  vers 
décembre  dernier,  car  l'acte  de  sépulture  est  pnxluit.  Enfin,  il 
lui  en  a  parlé  depuis  un  mois,  et  toujours  il  a  manifesté  de 
l'inquiétude,  et  d'après  les  conversations  il  a  paru  au  témoin 

3ue  Boudreau  se  croyait  responsable  du  paiement.  Si  Bou- 
reau  n'avait  pas  reçu  d'avis  de  protêt,  il  était  libéré  de  tout 
engagement  et  il  le  savait,  car  personne  n'est  censé  ignorer  les 
lois  de  son  pays.  Pourquoi  donc  s'inquiétait-il  ainsi  ?  C'est 
parce  que,  ayant  reçu  cet  avis,  il  se  sentait  obligé  de  payer. 
"  On  the  day  after  a  bill  became  due,  the  holder's  clerk  called 
"  upon  the  drawer,  and  told  him  tlmt  the  bill  had  been  duly 
"  presented,  and  that  the  acceptor  could  not  pay  it  ;  to  which 
"  the  drawer  replied  that  he  would  see  the  holder  about  it. 
"  (Hère  Boudreau  saw  Dumoulin,  tî>e  PlaintiflTs  agent).  Held, 
"  that  it  was  properly  left  to  the  jut  v  to  infer  from  tliis  con- 
"  versation  that  the  drawer  had  due' i  otice  of  dishonor."  (1) 
L'endosseur  peut  aussi  renoncer  à  la  libération  que  la  négli- 
gence ou  l'omission  du  porteur  a  pu  opérer.  "  Action  against 
"  drawer.  No  évidence  of  presentmont  to  acceptor,  or  no- 
"  tice  of  non  payment  to  drawer.  The  Bill  was  due  on  sa- 
"  turday  7th  August,  1819.  On  the  12th  August,  witne.^s 
"  called  with  the  bill  on  Défendant,  and  informéd  him,  that, 
"  at  the  request  ot  the  Plaintiff,  the  holder,  he  called  for 
"  payment.  The  Défendant  said  he  was  sorry  the  acceptor 
"  had  not  paid  the  money,  that  he  had  promised  to  advance 
"  the  money,  but  that  he  had  deceived  him,  and  that  he 
"  (Défendant)  would  see  the  acceptor  upon  the  business  and 
"  they  would  call  on  the  holder.  Per  Abbot,  Chief-Justice. 
"  This  is  sufficient  to  waive  lâches  of  holder  (though  Marryat, 
"  considered  that  there  ought  to  be  an  express  waiver)  and 
"  said,  that  if  the  drawer  deal  with  the  bill  after  it  has  been 
"  dishonored,  that  suffices  to  charge  him."  (2)  Une  autre 
question  a  été  soulevée.  La  Demanderesse  prétend  qu'elle  n'é- 
tait pas  obligée  de  faire  preuve  de  l'avis  du  protêt,  et  qu'elle 
avait  droit  a  un  jugement  contre  Boudreau  et  contre  les 
autres  Défendeurs,  parce  que  ceux-ci  n'ont  pas  produit  de  dé- 
fenses ni  d'affidavit.  "  Si  dans  une  action  sur  lettre  de  change 


(1)  MetccUft  VB.  Sichardson,  20  English  Law  and  Equitjr  Reports,  p. 
(Digest,  p.  99,  Bills  of  Ëxchange)  &c.,  and  Harrison'a  Digest,  1  vol.  t 
p.  747,  Billa  of  Exohange. 
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(2)  Oooper  va.  Wall,  and  Stivens  va.  Lynch,  4  Petersdorf,  p.  482  ;  Phipmn 
va.  Kneller,  I  Harriaon,  p.  1307,  BiUa  of  Ëxchange. 
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"  ou  billet  négociable,  cédule,  chèque,  écrit  ou  promesse,  ou 
'  autre  acte  ou  marché  par  écrit  sous  seing  privé,  le  Défen- 
"  (leur  fait  défaut,  ou  ni  pour  toute  autre  raitton  le  Demandeur 
"  se  trouve  avoir  droit  âe  procéder  ex  parte,"  (après  forclusion 
"  par  exemple)  "  alors  telle  lettre  de  change  ou  billet,  chèque, 
"  promesse,  acte  ou  marché,  et  toute  signature  et  écriture  sur 
"  iceux,  seront  présumés  vrais  sans  en  taire  la  preuve,  et  juge- 
"  ment  pourra  être  rendu  en  conséquence."  (1)  Cette  clause 
est  claire,  explicite,  et  comprend  absolument  tout  ce  qu'il  était 
nécessaire  d'établir  pour  que  la  Demanderesse  pût  obtenir  son 
jugement  sans  être  obligée  de  faire  une  preuve.  S'il  pouvait 
exister  un  doute,  le  deuxième  paragraphe  de  la  même  section 
.suffirait  pour  le  lever.  "  Si  dans  toute  telle  action  un  Défen- 
"  deur  nie  sa  signature,  ou  toute  auti'e  signature  ou  écriture 
"  sur  telle  lettre  de  change,  billet  ou  écrit,  cédule,  chèque,  pro- 
"  messe,  acte  ou  marché  sous  seing  privé  ou  la  vérité  de  tel 
"  document  ou  de  partie  d'icelui,  ou  que  le  protêt,  avis  et  si- 
"  gnification  d'icelui  {ai  le  Demandeur  alUgue  qu'il  en  a  été 
"  fait,  ici  c'eut  allégué)  aient  été  régulièrement  faits,  que  cette 
"  dénégation  soit  faite  en  plaidant  la  dénégation  générale  ou 
"  dans  d'autres  plaidoyers,  tels  documents  et  signatures  seront 
"  néanmoins  présumés  vrais,  et  tel  protêt,  avis  et  signification 
"  seront  considérés  comme  ayant  été  régulièrement  faits,  à 
"  moins  qu'avec  tel  plaidoyer  il  ne  soit  produit  un  affidavit 
"  du  dit  Défendeur  ou  de  quelque  personne  agissant  comme 
"  son  agent  ou  commis  et  connaissant  les  faits  en  telle  qualité, 
•'  à  l'effet  que  tel  document  ou  certaine  partie  importante  d'ice- 
"  lui  n'est  pas  vrai,  ou  que  sa  signature  ou  celle  de  quelqu'au- 
"  tre  personne  apposée  au  dit  document  est  contrefaite,  ou  que 
"  tel  protêt,  avis  et  signification  n'ont  pas  été  régulièrement 
"  faits  et  en  quoi  la  prétendue  irrégularité  consiste."  Ainsi 
l'allégation  faite  par  la  Demanderesse  que  la  traite  a  été  pré- 
sentée à  Turcotte  qui  a  refusé  de  la  payer,  qu'elle  a  été  pro- 
te.stée,  et  que  Boudreau,  do  même  que  W.  A.  Starnes  et  Cie., 
ont  eu  avis  du  tout,  est  présumée  vraie  par  la  loi,  et  doit  être 
crue  par  cette  Cour,  puisque  Boudreau,  non  plus  que  les  autres 
Défendeurs  ne  l'ont  pas  niée  par  une  défense  et  un  affidavit. 
Il  n'était  pas  même  nécessaire  de  produire  un  acte  ou  certifi- 
cat de  signification  d'avis,  il  lui  a  suffi  de  l'alléguer  pour  en 
être  cru.  Le  défaut  d'un  tel  acte  ou  certificat  n'est  pas  diffé- 
rent, quant  à  cette  présomption,  d'un  acte  qui  serait  nul  à  sa 
face.  La  loi  veut  qu'on  le  présume  vrai,  et  qu'on  le  prenne 
^omme  suffisant  ;  et  cette  loi  est  aussi  claire  que  possible,  et 
c'est  ainsi  que  l'a  jugé  la  Cour  d'Appel  dans  deux  causes  :  la 

(I)  Stat.  Réf.  B.  C,  ch.  83,  sec.  86. 
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promiùre  est  celle  de  Chamhr.iiin  vs.  Bail,  (l)  et  la  socond** 
celle  do  Hyan  et  al.  vh.  Mulo,  (2)  (*ette  loi  Hurtimit  \vi\xv  donnci' 
jugement  en  faveur  de  lu  Demanderesse.  L'on  peut  direonconi 
(|uc  Boudreau  ayant  comparu,  mais  n'ayant  pas  défendu  à  l'ac- 
tion, il  a  par  là-même  renoncé  à  l'exception  que  lui  fournissait  1*' 
défaut  de  signification  de  l'avi.»  du  protêt,  si  ce  défaut  existe  ;  et 
qu'il  a  reconnu  cette  signification.  "  Du  reste  le  magistrat  pos- 
"  sède,  à  cet  égard,  une  gi'ande  latitude  d'appréciation  :  il  pour- 
"  rait,  suivant  les  circonstances,  voir  daiïs  le  défaut  de  compa- 
"  rution  du  Défendeur  (ici  Boudreau  a  comparu  et  a  été  à  même 
"  de  contester)  une  renonciation  Uicite  à  l'exceptionquilui  com- 
"  pète."  (3)  Le  mémo  auteiir  ivait  dit  avant,  sous  le  même  No., 
njais  à  la  page  43  :  '•  Mais  la  sphère  du  Juge  grandit  lorsque 
"  la  partie  qui  aurait  pu  opposer  une  exception  fait  défaut. 
"  On  ne  peut  plus  dire  alors  que  la  partie  qui  a  fait  défaut 
"  a  tacitement  renoncé  à  faire  valoir  une  exception  :  il  est  au 
"  contraire  de  principe  que  le  défaut  emporte  contestation.  ' 
C'est  après  cela  qu'il  dit  que  le  défaut  est  laissé  à  l'apprécia- 
tion du  Juge,  suivant  les  circonstances.  Boudreau  est  dans 
une  position  pire  que  s'il  avait  fait  défaut,  car  il  a  comparu, 
et  il  n'a  tenu  (ju'à  lui  de  contester  ;  mais  prenons  cela  pour 
un  défaut,  et  ilisons  si  l'on  veut,  que  ce  défaut  emporte  con- 
testation. Où  est  l'affidavit  ?  Il  n'y  en  a  pas,  et  cependant  il 
est  de  rigueur,  et  sans  affidavit  les  allégations  de  la  déclara- 
tion, et  les  documents  (jui  servent  de  base  à  la  demande,  sont 
présumés  vrais.  Il  a  été  objecté  à  la  preuve  testimoniale,  ou  du 
moins  à  la  partie  qui  a  rapport  à  une  reconnaissance  de  la  part 
do  Boudreau,  qu'il  demeurait  responsable  du  paiement  de  lu 
traite.  Une  telle  preuve  est  admissible  par  le  droit  anglais. 
Il  ne  s'agit  pas  là  de  prouver  contrairement  à  un  écrit.  Il  doit 
donc  y  avoir  jugement  contre  tous  les  Défendeurs,  l'effet  du 
statut  cité,  ch.  83,  sec.  86,  étant  le  même  contre  W.  A.  Stames 
et  Cie   que  contre  Boudreau.    Jugement  rendu  le   8   Avril, 


l 


{ 1  )  Le  protêt  d'un  billet  promissoire  sera  considéré  suffisant,  bien  qu'il  appa- 
raisse irrégulierasa  face,  si,  avec  le  plaidoyer  invoquant  son  insuffisance,  il  n'est 
«s  produit  (l'affidavit.  On  ne  peut  prouver  par  témoin  qu'une  partie  h  un 
illet  proujissoire  a  renoncé  à  tout  recours  contre  l'endosseur.  (Ohamberlln  et 
Bail,  (J.  B.  R.,  Montréal,  I  décembre  1800,  Lafontaine,  J.  en  C,  Ayi.win,  .1., 
DiTVAL,  J.,  Merkuith,  j.  etc.  Mondklkt,  A.  J.,  cassant  le  jugement  de  C.  S., 
Sherbrooke,  18  juin  1859,  Short,  J..  9  N.  J.  R  Q.,  p.  52), 

(2)  Un  défendeur,  poursuivi  comme  endosseur  d'un  billet  promissoire,  ne 
peut  prouver  que  l'avis  du  protêt  du  billet  ne  lui  a  pas  été  régulièrement  donné, 
s'il  n'accompagne  pas  son  plaidoyer,  alléguant  cette  irrégularité  dans  l'avis,  de 
l'affidavit  lequis  par  la  sec.  87  du  ch.  44  des  S.  du  C.  de  1857,  20  Vict.  Jiyaii 
et  al.  et  Ma/o,  C.  B.  R,,  Montréal,  2  décembre  1861,  Lafontaine,  J.  eu  C, 
Aydwin,  J.,  DuvAL,  J.,  Merkdith,  J.,  et  MosDKLET,  J.,  (dissident),  con- 
firmant le  jugement  de  C.  S.,  10  R.  J.  R.  Q.,  p.  117.)  Voir  146  C.  P,  C".  et 
1223  C.  C. 

(.3)  King-Basse,  de  l'office  du  Juge  en  matière  civile,  p.  44,  No.  49. 
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1865,  contre  tous  les  DéfeinltnirH,  Holidtiirciiient,  pour  $1102.45, 
int.  sur  »l09!).a8  du  21  octobre,  1860,  et  sur  «3.07  du  24  oc- 
tobre, 1864,  et  dépens.  (15  D.  T.  H.  C,  p.  276.) 

Mc;I)(>U(»ALL,  pour  la  Deniaiideress'j. 

DeNivekville  et  BoUKDAOK,  pour  les  Défendeurs. 


>ire,  ne 
doniit', 
is,  (le 
Ryaii 
en  C, 
cou- 
c.  el 


BRREOISTIIEHEIIT  DE  VAISSEAU. -IMTERTEIlTIOR.-DEPElf 8. 

Hanc  de  la  Reine,  en  Appel,  Montréal,  9  septembre  1864. 

Présents  :  DnvAi-,  Jufre-cn-Chcf,  Mehedith,  Drummond, 
MoNDELET  et  Baimjley,  Juges. 

MuLHOLLAND,  Appelant,  et  Bennino  et  al.,  Intimés. 

Jvfji:  1"  Que  l'enretriBtrcnient  d'un  vaiBseaii  dans  la  vue  d'en  trnns- 
fi'rer  la  propriétj  doit  être  faii  par  lo  collecteur  den  dunanes,  et  non  par 
son  d<^piité, 

2"  Que,  dans  l'espèce,  renre^if^trenient  fait  n'a  pu  transférer  la  iiro- 
jifiété  du  vni^^seau  saisi. 

3"  Que  le  dtVihtenient  de  la  demande  principale  ne  peut  mettre  fin  à 
iino  intervention  ayant  pour  objet  do  rovendiquer  lu  tliohe  naisie  en 
vertu  de  la  (Icmumle  principale. 

4"  Que  les  intervennuts,  n'ayant  pu  établir  leur  titre  fur  l'inscription 
do  faux  produite  dans  la  cause,  doivent  éire  condan)nt>s  aux  déiiens. 

Le  8  septembre,  1859,  l'Appelant,  Mulholland,  prend  une 
saisie-arrêt  avant  jugement  contre  le  Défendeur  Cantin,  de 
Montréal,  constructeur  de  vaisseau,  pour  une  somme  de 
S1775.10.  Le  seul  meuble  saisi  est  un  bateau  à  vapeur  à  hé- 
lice, en  voie  de  con.struction  et  en  partie  fini,  "  tel  qu'il  est 
maintenant  mouillé  dans  les  eaux  du  canal  Lachine,  sur  le 
bord  d'icelui,  et  amarré  à  la  propriété  occupée  par  le  Défen- 
deur." Les  intimés,  Benning  et  Barsalou,  interviennent,  récla- 
mant la  propriété  du  bateau  qu'ils  disent  avoir  acheté  de  Can- 
tin, par  acte  du  23  mai  1859,  Doucet,  N.  P.,  au  prix  de  £4,000, 
dont  £3,000  antérieurement  payés.  Ils  ajoutent  que,  depuis,  ils 
ont  toujours  eu  la  possession  du  vaisseau,  lequel  était  demein'é 
<lans  les  chantiers  de  Cantin  jusqu'à  sa  mise  à  l'eau,  qui  eut 
lieu  deux  jours  avant  la  saisie,  savoir  :  le  2  septembre  1859, 
jour  auquel  Benning  et  Barsalou  prirent  le  bateau  sous  leur 
propre  charge  et  préposèrent  un  individu  à  sa  garde,  et  ()ue 
cet  individu  l'avait  sous  ses  soins,  lors  de  la  saisie  de  Mulhol- 
land. Le  lendemain  de  la  mise  à  l'eau,  et  le  jour  précédant  la 
saisie  savoir,  le  7  septembre,  1859,  Benning  et  Barsalou  pri- 
rent les  dispositions  retjuises  par  la  8e  Victoria,  ch.  5,  pour 
l'enregistrentent  des  vais.seaux  tirent  procéder  au  mesurage 
•lu  vaisseau,  et,  le  8,  ils  donnèrent  la  déclaration  assermentée 
requise  au  bureau  de  la  douane,  le  vaisseau  ayant  été  enregis- 
tré sous  le  nom  de  West.  Mulholland,  le  Demandeur,  répondit 
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à  l'intervention,  en  alléguant  que  Cantin  était  en  déconfiture 
longtemps  avant  la  vente  du  vaisseau  ;  que  Cantin  devait  les 
£3,000  à  Benning  et  Barsalou,  pour  avances  .de  deniers  à  lui 
faites  par  ces  derniers,  généralement  et  sans  aucun  rapport 
avec  le  vaisseau  en  question,  que  Cantin  avait  construit  ce 
vaisseau  avec  ses  propres  deniers,  et  ceux  de  ses  créanciers,  et 
avec  des  matériaux  obtenus  à  crédit  de  diverses  personnes,  et 
de  l'Appelant,  entr'autres,  mais  non  pas  avec  les  deniers  ou 
avances  et  pour  le  compte  de  Benning  et  Barsalou  ;  que  la 
vente  n'avait  pas  été  enregistrée  suivant  la  loi  ;  qu'elle  n'avait 
été  faite  que  pour  donner  aux  Intimés,  dont  l'un  est  parent  de 
Cantin,  une  préférence  illégale  et  frauduleuse,  au  préjudice 
des  autres  créanciers  ;  enfin' que  la  tradition  du  vaisseau  était 
simulée,  et  que  Cantin  en  avait  la  possession  lors  de  la  saisie. 
Ll' 26  décembre  1859,  l'Appelant  s  inscrit  en  faux  contre  le 
certificat  de  propriété  du  West,  signé  et  certifié  par  Tancrède 
Bouthillier.  Au  nombre  de  ses  moyens  de  faux  se  trouve  le 
fait  <^ue  la  déclaration  de  Benning  et  Barsalou,  comme  pro- 
priétaires, requise  par  le  sttitut,  comme  formalité  préliminaire, 
a  été  donnée  devant  F.  Crispo,  premier  commis  et  député  col- 
locteur,  tandis  que  le  certificat  paraît  être  signé  par  le  collec- 
teur lui-même,  T.  Bouthillier,  et  que,  d'après  la  loi,  le  collec- 
teur est  seul  auiiorisé  à  recevoir  ces  déclarations.  La  Cour 
Supérieure  ajourna  la  décision  sur  l'inscription  de  faux  à  la 
décision  finale  du  mérite  de  l'intervention.  Pendant  le  cours 
de  l'instruction  de  la  cause,  Cantin  paya  à  Mulholland  le  mon- 
tant de  sa  créance,  et  Mulholland  déchargea  Cantin  de  l'ac- 
tion qui  se  trouva  de  fait  anéantie.  Mais  la  procédure  sur  l'in- 
tervention et  l'inscription  de  faux  se  poursuivit  entre  Benning 
et  Barsalou,  les  inter.  enants,  et  Mulholland,  le  Demandeur, 
sur  la  question  des  frais.  La  Cour  Supérieure  (SmiïH,  Juge) 
rendit  son  jugement,  le  26  avril  186 1 ,  par  lequel  elle  déclara 
que  le  Demandeur  n'ayant  plus  d'intérêt  dans  la  cause,  atten- 
du que  le  Défendeur  l'avait  payé  de  sa  dette,  intérêt  et  frais 
d'action,  le  litige  se  trouvait  par  ce  fait  éteint  ;  que  la  cour 
n'avait  plus  de  juridiction  pour  prendre  connaissance  de  la 
cause,  et  qu'il  n'y  avait  plus  d'instance  ;  que  l'intervention 
n'étant  qu'un  incident  de  la  demande  en  chef,  elle  finit  avec 
l'action  principale  ;  et  la  cour  se  refusant  en  conséquence  à 
adjuger  sur  le  droit  de  propriété  de  Benning  et  Barsalou,  et  à 
statuer  sur  les  dépens  enooui'us,  ordonna  radiation  de  l'ins- 
cription au  mérite  sur  les  deux  demandes.  Le  jugement  de  la 
Cour  Supérieure  est  comme  suit  :  "  The  Court  having  heard 
the  parties  upon  the  merits  of  the  inscription  en  faux  and 
of  the  intervention  by  James  Benning  and  Barsalou  ;  Con- 
sidering  that  it  appears  by  the  record,  and  is  admitted  by 
the  parties,  that  Plaintiflf*  has  been  paid  by  Défendant  the  fui) 
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ainount  of  the  claim  sued  for,  in  debt,  intcrest  and  coHts,  and 
tliat,  by  such  payment  in  fuU.the  litige  between  Plaintiff  and 
Défendant  is  terminated  and  at  un  end,  éteint  ;  and,  further, 
considering  that,  by  such  extinction  of  the  litige,  the  attach- 
iiient  made  under  the  arrét-aitnple  became  and  was  disaolved, 
and  the  Court  is  precluded  from  a'J^dicating  thereupon;and, 
further,  considering  that  the  intervention  tiled  by  the  inter- 
vening  parties  cannot  be  considered  as  a  separate  ivatance 
trom  that  of  the  demande  en  chef,  but  is  siniply  dépendent 
on,  and  incidental  to,  the  demande  en  chef,  and  that,  by  law, 
the  principal  being  at  an  end,  ail  accessories  thereto  terminate 
with  it.  And,  further,  considering,  that,  by  the  conclusion  of 
the  intervention,  a  right  of  property  is  clainied  under  the 
pi'etension  that  the  arrét-simple  issued  by  Plaintiff  to  attach, 
by  purely  conservatory  process,  the  property  of  Défendant  to 
await  the  future  judgnient  of  the  Court,  forms  part  oi  the 
litigation  embi'aced  within  the  action  of  Plaintiff,  whereas,  in 
tact,  the  action  is  to  recover  a  sum  of  money  only  ;  and, 
further,  considering  that  the  conclusions  of  the  intarvening 
parties,  are  not  in-  any  way  connecte  j  with  the  conclusions 
tak«n  by  Plaintiff  in  lus  action,  and  that  no  rif^ht  of  property 
can  in  any  way  be  adjudicated  upon  in  the  action  of  Plaintiff, 
and  that  such  right  of  property  in  anything  taken  or  attached 
l)y  arrét-simple  cannot  be  in  such  action  considered  ;  the 
Court  doth  discharge  :  the  r'nscription  on  the  merits  on  both 
dcmands,  and  doth  leave  the  parties  to  take  such  proceedings 
for  taking  the  cause  out  of  Court,  under  the  provisions  of  the 
settlenient  referred  to,  as  they  may  be  advised."  C'est  de  ce 
jugement  que  le  Demandeur  interjeta  appel,  les  intervenants 
ayant  de  leur  part  interjeté  un  contre  appel.  Le  jugement  de 
la  Cour  d'Appel  est  comme  suit  :  "  The  Court,  considering 
that  it  is  established  by  the  évidence  adduced  that,  a.  the 
tinie  of  the  suing  out  of  the  writ  of  aaisie-arrà,  Augustin 
Cantin,  the  Défendant,  was  indebted  to  Appellant  in  the  sum 
of  $1775.70,  which  sum  of  money,  with  interest  and  costs, 
Cantin,  subsequently,  admitted  by  Appellant,  paid  to  Appel- 
lant, who  accepted  thereof,  without  waiver  of  lus  right  to 
continue  the  proceedings  on  the  issues  raisiji  and  perfected 
l»y  the  pleadings  filed  to  the  demand  in  intervention  of  Ben- 
ning  and  Barsalou,  in  order  to  obtain  a  judgment  :  Consider- 
ing that,  at  the  time  of  the  seizure  made  of  one  screw  pro- 
pjller  steamboat,  partly  tinished,  with  engine,  boiler,  chain 
cables,  windiass  aucl  ail  thereto  appartaining,  in  virtue  of  the 
writ  of  saisie-arrêt,  Cantin,  was  in  possession  of  the  said 
screw  propeller  steamboat,  partly  finished,  with  engine,  chain 
cable,  windiass  and  ail  thereto  appartaining,  and  that  tho 
seizure  so  made  thereof  was  légal  ;  seeing  that,  at  the  time  of 
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the  sale  of  the  said  scrcv/  propoUer  steamboat,  partly  finished, 
with  engine,  boiler,  chain  cables,  windlass  and  appurtenances 
alleged  to  bave  been  made  by  Cantin  to  the  intervening  par- 
ties, Benning  and  Barsalou,  Cantin  was  and  had  been,  t'or 
sometime,  notoriously  insolvent.  and  that  such  was  not  fol- 
lowed  by  delivery  to  Benning  and  Barsalou,  intervening  par- 
ties, but  that  the  said  screw  propeller  steamboat,  partly  finish- 
ecl,  with  engine,  boiler,  chain  cable,  windlass  and  appurtenan- 
ces, remained  in  the  possession  of  Cantin  ;  considering  that, 
by  reason  of  the  premises,  Appellant  was  entitled  to  a  judg- 
ment  on  the  issue  so  raised  and  perfected  bj'  the  pleadings 
filed  by  Appellant  to  the  deinand  of  the  intervening  parties  ; 
considering,  further,  that  the  allégations  contained  in  the  de- 
mand  in  intervention  of  Benning  and  Barsnlou  were  unfounded 
in  fact,  and  that  the  demand  in  intervention  ought  to  hâve 
been  dismissed,  with  costs,  and  that,  in  the  judgment  pro- 
nounced  by  the  Superior  Court,  at  Montréal,  on  the  twenty- 
sixth  day  of  April  1861,  discharging  the  inscription  on  the 
merits  on  both  the  principal  deinand  and  the  deinand  in  inter- 
vention, thtre  is  error,  this  Court  doth  reverse,  annul  and 
set  aside  the  judgment  so  pronounced  by  the  Superior  Court, 
ai  Montréal,  on  the  26th  day  of  April,  1861,  and  doth  hereby 
dismiss  the  demand  in  intervention  of  Benning  and  Barsalou. 
And  this  Court,  proceeding  to  pronounce  judgment  on  the 
demand  of  Appellant  for  the  costs  incurred  on  the  inscrip- 
tion en  faux  ;  considering  that  the  allégations  of  Appellant, 
in  support  of  his  inscription  en  faux,  were  well  founded  in 
fact,  and  that  judgment  in  favor  of  Appellant,  for  the  costs 
by  him  incurred  on  said  inscription  ought  to  hâve  been  given, 
this  Court  doth  condemn  Benning  and  Barsalou  to  pay  to 
Appellant  the  costs  by  him  incurred  on  the  inscription  en 
faux.  The  Court,  considering  that  it  is  established  by  the  évi- 
dence that,  at  the  time  of  the  suing  ont  of  the  writ  of  snisie- 
arrét  issued  by  Rcspondent,  PlaintifF  in  the  Court  below,  of 
one  screw  propeller  steamboat,  partly  finished,  with  engine, 
boiler,  chain  cable,  windlass  and  ail  thereto  appertrining,  Can- 
tin was  in  possession  of  the  said  screw  propeller  steamlwat, 
partly  finished,  witli  engine,  boiler,  chain  cables,  windlass,  and 
ail  thereto  appartaining,  and  that  the  seizure  thereof,  under  the 
said  writ  of  salsie-arrêt  was  légal  ;  seeing  that,  at  the  time  of 
the  sale  of  the  said  screw  propeller  steamboat,  partly  finished, 
with  engine,  boiler,  chain  cable,  windlass,  and  ail  thereto  apper- 
taining,  and  appurtenances,  alleged  to  hâve  been  made  by  Can- 
tin to  the  intervening  parties,  Cantin  was  and  had  been  for 
some  time  notoriously  insolvent,  and  that  such  sale  was  not 
followed  by  delivery  to  the  intervening  parties,  but  that  the 
said  screw  pi*opeller  steamboat,  partly  finished,  with  engine, 
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boiler,  chain  cable,  windlass.  and  ail  thereto  appertaining,  and 
appurtenances,  remained  in  the  possession  of  Cantin  ;  con- 
sidering  that,  by  reason  of  the  premises,  Respondent  was  en- 
titled  to  ajudgnient  on  the  issues  raised  and  perfected  by  the 
pleadings  Hled  by  Respondent  to  the  demand  in  intervention 
of  the  intervening  parties  ;  considering  that  the  allégations 
contained  in  the  denmnd  in  intervention  of  the  intervening 
parties  were  unfounded  in  fact,  and  that  said  demand  in 
intervention  ought  to  hâve  been  disniissed,  with  costs,  and 
tliat,  in  the  judgrnent  pronounced  by  the  Superior  Court,  at 
Montréal,  on  the  twenty  sixth  day  of  April  1861,  discharging 
the  inscription  on  the  merits  ou  both  the  principal  demand 
aiul  on  the  demand  in  intervention,  there  is  error,  this  Court 
(loth  reverse,  annul  and  set  aside  the  Judgrnent,  and  doth 
hereby  dismiss  the  demand  in  intervention  of  the  intervening 
parties.  And  this  Court,  proceeding  to  pronouno  judgrnent 
un  the  demand  of  Respondent  for  the  costs  incurred  on  the 
inscription  en  faux  :  Considering  that  the  allégations  of 
Respondent,  in  support  of  his  insci'iption  en  faux,  were  well 
founded  in  fact,  and  that  Judgrnent  in  favour  of  Respondent, 
for  the  costs  incurred  by  him  on  the  said  inscription  en  fan^, 
ought  to  bave  been  given,  this  Court  doth  condemn  the  inter- 
vening parties  to  pay  to  Respondent  the  costs  by  him  incurred 
on  the  said  inscription  en  faux.  The  Honorable  Justices 
MoNDELKT  and  Drummond,  dissenting.    (15  D.T.B.C.,^^.  284.) 

Abbott  et  Dokman,  pour  l'Appelant. 

Laflamme,  Laflamme  et  Daly,  pour  les  Intimés. 


B&PTISH  CERTIFICATE.-EVIDENCE. 

Court  of  Queen's  Bench,  Montréal,  9th  September,  18(j4. 

In  A.ppeal,  from  the  Superior  Court,  District  of  Montréal. 

Coram  Duval,  C.  J.,  Meredith,  J.,  Mondelet,  J.,  Drum- 
mond, J.,  Badgley,  j. 

Skiff  Farewell  Sykes,  Défendant  in  the  Court  helow, 
Appellant,  and  Sarah  Caroline  Suaw  et  al.,  Plain- 
tifs in  the  Court  belo'w,  Respondents. 

Held:  lo.  That  an  entry  of  a  baptism  in  a  non-anthentic  register 
wliere  mention  is  made  oî"  tlie  date  of  tbe  birth  of  tlie  fierson  bapti;(ed, 
signed  by  botb  parents,  is  only  prima  fade  proof  of  tiie  birtb  at  that 
date,  and  sucb  date  niay  be  contiadicted  and  disproved  by  oral  testi- 
niony.  (1) 

2o!  That  a  deed  must  8tand  nnrevoked  and  good  and  valid  in  law, 
iintil  revoked  in  tbe  présence  of  ail  the  parties  thereto» 

(1)  V.  ivrt.  1234  C.  0. 
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The  foUowing  were  the  issues  between  the  parties  :  In  April, 
1859,  Respondents  instituted  a  petitory  action  a^ints  Appel- 
lant  setting  forth  by  their  déclaration,  "  That,  in  1811,  Noali 
"  Shaw  was  a  résident  of  Montréal,  and  had  his  domicile 
"  there,  and  contracted  marriage  in  the  United  States,  ahoni 
"  the  21st  january,  1819,  with  Frances  Durgen,  with  the 
"  intention  of  continuing  his  domicile  in  Montréal,  and 
"  retnrned  there  ;  and  that,  thereby,  a  community  of  property 
"  was  created  between  them  ;  that,  after  the  marriage,  and 
"  during  the  community,  Noah  Shaw  acquired  a  certain 
"  property,  part  at  sherifFs  sale  on  the  9th  december,  1830, 
"  deacribed  as  "  A  lot  of  ground  iu  St.  Ann's  Suburbs,  in  the 
"  city  of  Montréal,  being  lot  No.  90,  containing  45  feet  in 
"  width  by  90  feet  in  depth,  bounded,  in  front,  by  Nazaretli 
"  street,  on  one  side  by  Justice  Smith,  on  the  other  side  by 
"  Noah  Shaw,  and  in  the  rear  by  the  représentatives  of  Nahuin 
"  Mower  ;  "  and  the  remaining  portion  of  the  said  property 
"  being  pui'chased  by  Noah  Shaw  from  Thomas  McCord  by 
"  deed  of  sale  before  Jobin  and  colleague,  notariés,  on  the 
*  30</i  October,  1818,  the  said  two  portions  being  known  and 
"  described  as  "  A  pièce  or  lot  of  ground  situate  in  this  city, 
"  measuring  66  feet,  english  measure,  in  front,  by  90  feet  in 
"  depth,  bounded  in  front  by  Nazareth  stvect,  in  rear  partly 
"  by  Noah  Shaw  and  partly  by  William  Thornton,  on  one 
"  side  by  Noah  Shaw,  and  on  the  other  side  by  a  lot  in  the 
"  possession  of  Défendant,"  to  which  said  lot  of  land  Frances 
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a  right  for  (me  undivided  half  ;  that  Frances 


"  Durgen  died  on  the  9th  October,  1840  ;  that  the  only  issue 
*  of  Noah  Shaw  with  her  is  Saraîi  Caroline  Shaw,  born  on 
"  the  19th  October,  1828,  and  who,  by  the  death  of  her  mother, 
"  was  seized  of  ail  the  estate  of  her  mother  ;  to  wit,  her  share 
"  in  the  community,  by  virtue  of  the  last  will  and  testament 
"  of  Frances  Durgen,  subject  to  the  condition  therein  men- 
"  tioned  ;  that,  by  the  last  wiil  and  testament,  executed  before 
"  Hunter,  notary,  and  witnesses,  at  Montréal,  the  12th  August, 
"  1840,  Frances  Durgen  bequeathed  ail  her  property,  real  and 
"  pei'sonal,  to  Noah  Shaw,  to  hâve  and  enjoy  as  his  own  pro- 
•'  perty  for  ever,  with  the  condition,  that,  in  case  Noah  Shaw 
"  should  marry  again,  then  the  will  of  Frances  Durgen  was, 
"  that  the  one-half  of  ail  the  property  altove  bequeathed 
"  should  immediately  revert  to  and  belong  to  the  children 
"  born  or  to  be  born  of  the  marriage  ;  that  Noali  Shaw  after- 
"  wards  contracted  marriage,  on  the  Ist  november,  1849,  with 
"  Eliza  Anne  Fackerell,  and  thereby  the  one  undivided  fourth 
"  of  ail  the  property  of  the  community  vested  in  Sarah  Caro- 
"  line  Shaw,  who  became  thereby  seized,  as  the  sole  proprie- 
"  tor,  of  one  undivided  fourth  of  the  lot  of  land  above  men- 
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"  tioned  ;  that  Sarah  Caroline  Shaw  contracted  marriage  with 
"  lier  husband,  Edward  Sharpe,  on  the  3rd  september,  1846, 
•'  without  any  contract  in  writing  ;  and  is  duly  separated  from 
"  him  as  to  property  by  judgment  of  the  court  ;  that  Defen- 
"  dant  hath  unjustly  obtained  possession  of  the  undivided 
"  t'ourth  of  the  lot,  and  refuses  to  deliver  it  up  to  PlaintiflTs. 
"  Wherefore  Plaintiffs  pray,  that  Défendant  may  be  condemn- 
"  ed  to  deliver  it  up  to  Plaintiff  as  proprietor  thereof,  and  that 
"  the  said  lot  of  land  may  be  divided  :  and  that,  if  it  cannot 
"  be  divided,  that  the  sale  thereof  be  proceeded  to  by  licita- 
"  tion,  and  the  proceeds  divided  according  to  the  rights  of  the 
'•  parties."  The  Respondents  fyled  a  certificate  of  the  mar- 
riage of  Noah  Shaw  with  Frances  Durgen,  at  Tamworth,  in 
the  State  of  New  Hampshire,  U.  S.,  on  the  21«<  Fehruary, 
1819  ;  and  a  paper  writing,  purporting  to  be  a  certificate  of 
the  baptism  of  Noah  Alpheus  and  Sarah  Caroline  Shaw,  but 
which,  by  the  judgment  of  the  Court  below,  on  the  inscrip- 
tion de  favix  contirmed  by  the  judgment  of  this  court,  has 
already  been  declared  not  to  be  an  "  Extract  carrying  with  it 
authenticity."  To  this  action  Appellant  pleaded,  "  that  by 
"  deed  of  sale,  before  Doucet  and  colleague,  at  Montréal,  on 
"  the  llth  August,  1855,  he  acquired  from  Noah  Shaw  the 
"  pièce  or  lot  of  ground  of  66  feet  front  by  90  feet  in  depth  ; 
"  that  only  part  of  it  was  acquired  after  the  marriage  of 
"  Noah  Shaw  with  Frances  Durgen,  to  wit,  "  Forty-five  feet 
"  in  front  on  Nazareth  street,  by  ninety  feet  in  depth,  the 
"  remaining  portion,  twenty  one  feet  on  Nazareth  street, 
"  ninety  feet  in  depth,  having  been  acquired  by  Noah  Shaw 
"  before  his  marriage  by  deed  of  sale  from  Thomas  McCord 
"  to  him,  before  Jobin  and  colleague,  notariés,  on  the  30th 
"  October,  1818  ;  that  Sarah  Caroline  Shaw  was  born  on  the 
"  19th  september,  1828,  and  not,  on  the  19th  October,  1828  ; 
"  and,  that  the  Plaintiffs  Exhibit  No.  4  was  not  an  extract, 
"  such  as  it  purported,  naraely,  from  the  register  of  the  Ame- 
"  rican  Presbyterian  Church  ;  that,  on  the  21st  September, 
"  1849,  at  Montréal,  in  and  by  a  deed  of  sale  executed  by  and 
"  botween  Edward  Sharpe  and  Sarah  Caroline  Shaw,  then  of 
"  tuU  âge  and  being  the  wife  of  Edward  Sharpe,  and  by  him 
"  tluly  authorized,  and  Noah  Shaw,  before  (Jriffin  and  col- 
'  league,  notariés,  it  was  declared  as  follows  :  "  Tliat,  whereas 
Frances  Di'rgen,  in  her  lifetime  wife  of  Noah  Shaw,  and 
inother  of  Caroline  Shaw,  departed  this  life  on  or  about  the 
ninth  day  of  October,  1840,  having  previously  thereto  made 
her  last  will  and  testament  before  Hunter,  public  notary,  and 
two  witnesses,  bearing  date  the  twelfth  day  of  August  in  the 
last  meutioned  year  (to  wit  :  the  last  will  and  testament  of 
Frances  Durgen),  and,  amongst  other  things  in  her  said  last 
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will  and  testament  contained,  did  will  as  follows,  to  wit  :  "  I 

give,  devise,  and  bequeath  to  Noah  Shaw,  my  hnsband,  ail 

the  property,  either  moveable  or  immoveable,  real  and  personal, 

plate  and  pïated  ware,  debts  and  actions,  whatsoever,  wherever 

the  same  inay  be  situated,  and  to  whatever  amount  the  samo 

shall  corne,  to  me  in  any  wise  belonging  and  appertaining,  or 

in  which  I  niay  hâve  any  right,  interest,  and  share,  at  the  day 

of  my  death,  without  any  exception  or  reserve.    To  hâve  and 

to  hold,  receive,  take,  and  enjoy,  and  dispose  of,  the  said  be- 

fore  mentioned  and  intended  to  be  hereby  bequeathed  premises 

unto  Noah  Shaw,  my  beloved  husband,  his  heirs  and  assigns, 

as  his  and  their  own  property,  for  ever.    It  is  my  wish,  how- 

ever,  that  in  case  Noah  Shaw  shall,  after  my  death,  contract 

a  second  marriage,  then,  and  in  such  case,  my  will  is,  that 

one-half  of  ail  the  property  above  bequeathed  shall  imme- 

diately  revert  to,  and  belong  to,  the  children,  born  or  to  be 

born,  issue  of  my  marriage  with  Noah  Shaw,  to  be  divided 

between  them  share  and  share  alike."  And  whereas,  since  the 

decease  of  Frances  Durgen,  Caroline  Shaw  (her  only  child), 

issue  of  her  marriage  with  Noah  Shaw,  her  surviving,  has 

been  united  in  the  holy  bonds  of  matrimony  with  Edward 

Sharpe,  and,  since  their  marriage,  Noah  Shaw  has,  at  divers 

times,  lent  and  advanced  and  paid  unto  Edward  Sharpe  and 

Caroline  Shaw,  his  wife,  divers  sums  of  money  for  and  to- 

wards  their  household  and  domestic  and  personal  expenses. 

And  whereas,  in  considération  of  the  love  and  aftection  which 

Caroline  Shaw  bears  towards  her  father,  and  also  for  other 

the  considérations  hereinafter  mentioned,  Edward  Sharpe  and 

Caiolinc  Shaw,  his  wife,  bave  agreed  to  relinquish  ail  and 

every  interest,  contingent  or  direct,  which  Caroline  Shaw 

hath  or  may  be  supposed  to  hâve,  under  the  last  will  and 

testament  or  otherwise,  into  or  upon  the  estate  and  succession 

of  her  deceased  mother,  and  to  assign  the  same  to  Noah  Shaw, 

her  father.   Now,  it  is  witnessed,  by  thèse  présents  and  by  us 

the  undersigned  public  notariés,  that,  in  considération  of  the 

release,  acquittance,  and  discharge  which  Noah  Shaw  hath 

given  and  granted,  and,  by  thèse  présents,  doth  give  and  grant, 

unto  Edward  Sharpe  and  Caroline  Shaw,  accepting  thereof, 

of  and  from  the  payment  of  the  aforesaid  several  sums  of 

money,  amounting  together  to  the  sum  of  £501  15,  by  hini 

Noah  Sha. '  •>';retofore  lent  and  advanced  unto  and  paid  for 

Ed>"     .;  •>n  and  Caroline  Shaw,  his  wife  ;  and  also  in  con- 

si^I  *   T'i    ^  <v  f'i"  iurther  sum  of  thirty-two  pounds,  which,  at 

tht     '■  'H'^to;'  -:,  tliose  présents  and  in  présence  of  us,  notariés, 

Noiii'  '  >'''  *•    paid  unto  Edward  Sharpe  and  Caroline 

Shaw,  hiti  .  .<     1  v!  receipt  whereof  they  do  hereby  acknow- 

hedge,  Edward  Sharpe  and  Caroline  Shaw,  his  wife,  by  him 
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(luly  authorised,  hâve  ^ranted,  bargained,  sold,  assigned,  and 
t'onfirmed,  and  by  thèse  présents  do  grant,  bargain,  sell,  assign, 
and  confirm,  unto  Noah  Shaw,  accepting  thereof,  for  himself 
and  his  heirs,  executors,  and  administrators  and  assigns,  ail 
and  every  tho  right,  title,  interest,  claim,  and  demand,  con- 
tingent and  otherwise,  wliich  Caroline  Shaw  had  or  hath,  or 
which  she  may  be  supposed  to  hâve  had  or  hâve  under  and 
by  virtue  of  the  last  will  and  testament  of  Frances  Durgen, 
lier  mother,  or  otherwise,  in,  to,  or  upon  the  estate  and  suc- 
cession of  Frances  Durgen  ;  to  hâve  and  to  hold  the  saine,  and 
every  part  and  portion  thereof  unto  Noah  Shaw,  his  heirs, 
executors,  administrators,  and  assigns,  as  of  his  and  their  own 
ivdfifeasible  estate  and  property,  ibr  ever.  Edward  and  Caro- 
line Shaw,  his  wife,  putting,  placing,  and  subrogating  Noah 
Shaw,  his  heirs,  executors,  administrators,  and  assigns,  in  ali 
and  every  their  and  each  of  their  rights  and  actions,  droits, 
noms,  raisons  et  actions,  in  the  premises,  and  constituting  him 
and  them  their  attorney  and  attorneys,  irrévocable  in  the  pre- 
mises.   "That,  by  reason  of  the  premises,  Plaintiffs,  for  the 
"  considération,  amongst  other  things,  of  the  sums  of  £501  15s. 
"  and  £32,  forming  together  the  entire  sum  of  £533  15s.  so 
"  paid  to  Plaintiffs,  as,  in  the  said  acte  or  deed  of  sale  men- 
"  tioned,  sold,  assigned,  transferred,  and  made  over  to  Noah 
"  Shaw,  ail  the  right,  title,  interest,  claim,  and  demand  in  and 
"  to  the  said  peace  or  lot  of  ground,  as  well  as  to  ail  other  the 
"  property  to  which  Sarah  Caroline  Shaw  and  Edward  Sharpe, 
"  lier  husband,  or  either  of  them,  in  any  way  may  hâve  be- 
"  come  entitled,  under  the  last  will  and  testament  of  Frances 
"  Durgen.    Wherefore  Défendant  prays  Plaintiffs'  action  be 
■'  (lismissed  with  costs."   To  this  plea,  Respondents  answered, 
that  Noah  Shaw  could  not  legally  sell  the  lot  of  land  in  ques- 
tion to  Appellant  ;  that  it  was  made  in  f raud  of  his  creditors, 
when  he  Noah  Shaw  was  insolvent  ;  that  it  was  not  true,  that 
Sarah  Caroline  Shaw  was  boni  on  the  19th  September,  1828, 
but  on   the  19th  October,   1828  ;  that  Respondents  having 
proved  the  date  of  the  birth  by  the  duly  certified  extract 
ïi'om  the  register  of  the  church,  according  to  the  forms  re- 
quired  by  law,  Appellant  could  not  attack  the  authenticity  of 
it,  except  by  an  inscription  en  faux  ;  that  the  deed  of  sale 
aiul  relinquishment  was  nuU  ;  that  Sarah  Caroline  Shaw  was 
a  ininor  at  the  time  of  the  exécution  of  it  ;  that  Noah  Shaw 
was  her  tutor  or  guardian,  and  had  made  no  inventory  ;  that 
lie  had  never  paid   any  value  or  considération,  as  falsely 
alleged  in  the  deed  of  sale  and  relinquishment  ;  that  it  was 
olitained  fraudulently  ;  that,  besides,  it  containcd  a  sale  of 
tlio  rights  which  Sarah  Caroline  Shaw  might  prétend  in  the 
succession  of  her  mother,  Frances  Durgen,  in  virtue  of  her 
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last  v/ill  ;  that  8uch  an  aliénation  wtvs  null,  Sarah  Caroline 
Shaw  being  at  the  time  a  minor.  The  judgnient  of  the  court 
below  was  as  foUows :  The  30th  September  1862.  Présent: 
The  Honorable  Mr.  As.sistant-Justice  MoNK,  "  The  court,  con- 
sidering  that  Défendant  hath  not  established,  by  légal  and 
sulficient  évidence,  the  allégations  of  his  plea,  doth  overrule 
and  dismiss  the  saine,  and,  considering  that,  at  the  tinie  of 
making  and  entering  into  the  deed  of  sale  or  transaction, 
dated  the  twenty-tirst  day  of  September,  1849,  executed  before 
Maître  John  C.  Oriffin  and  his  coUeague,  public  notariés,  froni 
Sarah  C.  Shaw  to  her  father  Noah  Shaw,  Sarah  C.  Shaw  had 
not  attained  the  âge  of  twenty-one  years  ;  seeiug,  consequent- 
ly,  that  the  said  deed  of  sale  or  transaction  is  entirely  null 
and  void  in  law  ;  and,  considering  that  Plaintiffs  hâve  proved, 
by  légal  and  sufficient  évidence,  the  allégations  of  their  décla- 
ration, doth  niaintain  the  action  and  deniand  of  Plaintiffs,  and 
doth  déclare  Sarah  Caroline  Shaw,  one  of  the  Plaintifi's,  to  be, 
under  and  in  virtue  of  the  last  will  and  testament  of  Frances 
Durgen,  her  mother,  deceased,  the  proprietor  of  and  entitled 
to  the  one  undivided  fourth  part  of  "  a  pièce  or  lot  of  ground 
situate  in  this  city  measuring  sixty-six  feet  english  measure  in 
front,  more  or  less.  by  ninety  feet  in  depth,  bounded  in  front 
by  Nazareth  street,  in  rear  partly  by  Noah  Shaw,  and  partly 
by  William  Thompson,  on  one  side  by  Noah  Shaw,  and  on  the 
other  side  by  a  lot  in  the  possession  of  Défendant."  And  the 
court,  proceeding  to  adjudge  upon  the  conclusions  of  the  décla- 
ration of  Plaintirt's,  doth  condemn  Défendant  to  quit,  abandon, 
restore,  and  deliver  up  the  undivided  fourth  of  the  said  lot  of 
land  to  PlaintifF,  Sarah  Caroline  Shaw,  as  pi'oprietor  thereof, 
and  entitled  to  hâve  and  possess  the  same  under  the  said  last 
will  and  testament,  and  to  pay  over  to  Plaintiff,  Sarah  Caro- 
line Shaw,  the  rents,  issues  and  profits  thereof,  if  any,  and  in 
order  that  the  said  lot  of  land  may,  under  the  authority  of 
this  court,  be  divided,  it  is  ordered  that  the  said  lot  of  land 
be,  by  compétent  persons,  experts,  agrée  1  upon  by  Plaintifts 
or  Défendant,  or,  in  their  default,  named  by  this  Court  or  a 
judge  thereof  in  vacation,  examined,  seen  and  valued,  in  order 
to  ascertain  and  establish  the  part  that  ought  to  belong  to 
each  of  the  parties  in  the  said  lot  of  land,  to  the  end  that  the 
said  lot  of  land  may  be  divided  into  portions  equal  and  accord- 
ing  to  the  respective  rights  of  the  said  parties,  and  in  case  that 
the  lot  of  land  cannot  be  divided  in  a  manner  corresponding 
with  the  respective  rights  of  the  parties,  then,  it  is  ordered 
that  the  sale  thereof  shall  be  proceeded  to  by  licitation  to  the 
last  and  highest  bidder,  in  the  usual  and  accustomed  manner, 
and  after  the  usual  and  accustomed  notices  and  advertise- 
ments,  and  the  price  thereof  divided  between  the  parties 
according  to  their  respective  rights  and  shares,  reserving  to 
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Plaintiffs  the  right  of  taking  such  other  conclusions  as  may 
be  necessary  during  the  course  of  proceedings. 

Badoley,  J.,  giving  judgment  in  appeal  :  This  is  a jpotitory 
action  instituted  by  Piaintitfs  to  recover.for  the  female  Plaintiff, 
from  Défendant,  her  share  of  property,  in  the  lot  of  land  des- 
cribed  in  the  déclaration,  which  is  claimed  from  Défendant 
as  the  purchaser  from  her  father,  Noah  Shaw  and  to  which 
as  forming  part  of  the  community  of  property  between  her 
father  and  mother,  she  allèges  herself  to  be  entitled  as  lega- 
tee  of  her  mother's  rights  in  that  comnmnity  under  lier 
last  will.  Noah  Shaw  and  Frances  Durgen,  the  father  and 
mother  of  female  Plaintift  were  married  in  1819,  and,  by 
t'rtect  of  that  njarriage,  a  community  of  property  was  esta- 
blished  between  them  by  the  opération  of  law.  During  their 
cohabitation,  children  were  born  to  them,  of  whoni  Plain- 
tiff was  the  sole  survivor  of  their  mother,  and  property  was 
acquired  by  them,  of  which  the  law  gave  the  mother  a  moie- 
ty,  which,  by  her  laat  will,  she  disposed  of  by  giving  ail  her 
rights  to  her  huaband,  except  upon  the  contingency  of  his 
second  marriage,  naturally  concluding  that,  except  in  that 
event,  her  child  would  not  be  deprived  of  her  property  ;  the 
condition,  upon  the  event  of  such  second  marriage,  was  that 
one-half  of  her  share  of  the  community  should  revert  and 
belong  to  her  surviving  child.  That  community  included  a 
portion  of  the  real  property  in  contestation.  Mrs.  Shaw  died 
on  the  9th  October,  1840  ;  her  will  is  dated  in  August  of  that 
year.  By  a  notarial  deed,  dated  the  21st  September,  1849, 
executed  between  Noah  Shaw,  the  father,  and  Plaintiffs,  his 
said  daughter,  and  her  husband,  the  latter,  in  considération  of 
£32  then  paid  to  them  by  him,  and  of  a  suni  of  upwards  of 
£500  alleged  to  hâve  been  previously  paid  to  them  by  Shaw, 
the  receipt  of  which  sums  they  thereby  acknowledged  and 
from  which  they  discharged  him,  relinquished  to  her  father 
every  right  and  interest,  contingent  or  absolute,  that  she  conld 
claim  under  her  mother's  will,  and  assigned  and  conveyed  her 
right  and  interest  therein  to  him,  thereby,  of  course,  selling 
and  conveying  to  him  ail  her  property  in  the  lot  of  land  afore- 
said.  On  the  first  of  November  foUowing,  a  few  days  after  the 
e.xecution  of  the  deed,  Shaw  contracted  a  second  marriage,  and, 
on  the  llth  of  August,  1855,  he  sold  to  Défendant  the  ueality 
in  question,  which  has  given  occasion  to  this  action  against 
the  latter  as  the  holder  thereof.  The  Défendant  pleaded  her 
deed  of  relinquishment  and  discharge  to  her  father,  and  her 
want  of  claim  in  conséquence  against  him  as  the  purchaser 
from  her  father  under  her  titli.  In  reply  to  the  plea  of  her 
said  deed,  she  alledged  her  then  minority,  and  the  conséquent 
nullity  of  the  deed  as  to  her,  and  further  the  légal  nuUity  of 
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that  transaction  as  having  been  made  betwoen  pupil  and  tutor 
without  account  made  or  voucbers  produced  ;  but  she  did  iu>t 
conclude  or  pray  for  the  revocation  of  that  deed.  Upon  tlic 
first  point,  as  to  her  ininority  and  being  under  âge  at  the  date 
of  the  deed,  it  nmy  be  preniised,  that  the  question  is  impor- 
tant, not  so  niuch  only  as  regards  the  fetnale  Phvintiff,  but  as 
it  regards  the  faith  and  credibility  to  be  attached  to  church 
résistera  from  the  presuined  knowledge  of  the  âge  t)f  their 
children,  declared  in  the  registry  by  their  parents.  The  leading 
fact  at  issue  between  the  parties  is  the  tinie  of  the  birth  of 
feniale  Plaintiff,  wliether  she  was  born  on  the  1 9th  Septeniber, 
1828,  as  alledged  by  Défendant,  whereby  she  would  hâve  beeii 
of  âge  at  the  date  of  the  deed,  or  on  the  IDtli  October,  1828, 
as  alleged  by  hei-,  wliich  would  hâve  made  her  a  niinor  at  the 
date  of  the  deed,  both  of  wliich  dates  carrying  the  controversy 
to  a  fact  taking  existence  upwards  of  30  years  ago.  The  Plain- 
tiffs  support  their  assertion  by  an  entry  in  a  book,  kept  as  a 
Church  Register  of  the  American  Presbyterian  Church  in  this 
city,  under  date  of  2nd  .lanuary,  1832,  in  which  she  is  declared 
to  hâve  been  born  on  the  19th  of  October,  1828,  and  this  entry 
is  signed  by  Noah  Shaw,  the  fatlu^r,  Frances  Durgen,  the 
mother,  Sally  Durgen,  the  grandmother,  and  certifi(îd  by  the 
signature  of  the  then  minister  of  the  church,  the  Rev'd.  G.  W. 
Perkins.  The  original  entry  is  as  follows  :  "  Noah  Alpheses, 
"  and  Sarah  Caroline,  children  of  Noah  Shaw,  carpenter, 
"  living  in  the  District  of  Montréal,  and  Fanny  Durgen  lus 
"  wife  :  Noah  born  on  the  first  of  Octobei',  eighteen  hundred 
"  and  twenty,  and  Sarah,  born  on  the  nineteenth  of  October, 
"  eighteen  hundred  and  twenty-eight,  were  baptiaed  the  second 
"  of  January,  eighteen  hundred  and  thirty-two,  by  ('signed  ) 
"  G.  W.  Perkins,  Minister.  Noah  Shaw,  Franges  Durgen, 
"  Sally  Duroen,  Mary  Ann  Perkin.s."  The  signatures  of  the 
parties,  father,  mother,  and  grandmother  are  proved,  and  it  is 
also  proved  that,  although  the  book  is  not  a  légal  register, 
entitled  to  full  authenticity,  according  to  the  laws  of  the  pro- 
vince, it  bas  always  been  considered  to  be  the  first  of  the  regis- 
ters  of  that  church,  and  kept  as  such  by  Ministers  of  the  churcli 
for  tlie  tirae  being.  It  need  scarcely  be  observed  that,  beiii»;' 
unauthentic,  the  déclarations  contained  in  that  register  arc 
subJQct  to  contradictory  proof,  and  to  be  disproved  in  the  saint' 
manner  as  upon  inscription  de  fmiœ,  authentic  registers  aie 
liable  to  objection  and  contradictory  proof,  but,  in  both  cases, 
admitting  those  déclarations  jîtsguVl  preuve  contraire  as  primn 
facie  évidence.  The  declared  entry  on  the  register  of  her  bap- 
tism,  dated  the  2nd  January,  1832,  subject  to  this  test,  is,  th;'t 
she  was  declared  tohave  been  born  on  the  ]9th  October,  1828, 
nearly  three  years  and  fouf  raonths  previous  to  lier  baptisni  ; 
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iTiorebVer,  there  is  no  évidence  to  show  when,  by  whoni  or  in 
what  tenus  the  déclaration  wa.s  inade,  or  whether  it  had  l)een 
road  to  or  by  the  signera  before  they  signed  it.  There  is  soine 
iiiisapprehension  upon  the  subject  of  the  absolute  évidence 
tiHorded  by  a  résister,  but  the  authorities  are  clear  that  full 
faitli  is  due  to  it  only  to  a  certain  extont.  The  Ordinance  ot' 
1<)()7,  title  20,  in  several  of  its  articles,  niakes  spécial  provision 
For  and  requires  spécial  facts  to  be  stated  in  the  registrations 
ot  l>aptisni,  nmrriage  and  burial,  and  to  thèse  facts  the  law 
attaches  full  faith.  But  the  register  is  also  required  to  contain 
certain  déclarations,  such,  aniongst  others,  as  the  day  of 
the  birth  of  the  person  baptised,  the  day  of  the  death  of 
the  person  buried,  which,  as  Dumoulin  observes,  are  things 
qiiœ  lion  fiunt  nec  disponantur,  sed  tantum  rescitttntur, 
and,  of  thèse  déclarations.  Ancien  Denizart,  vbo  Baptême 
says,  at  p.  23  :  "  Il  est  essentiel  de  remarquer  dans  cette  opé- 
ration, (Baptême)  les  pasteurs  ou  ceux  qui  les  représentent  ne 
sont  juges  de  rien,  ils  n'ont  rien  à  prononcer,  ils  n'ont  qu'à 
consigner  dans  le  registre  ce  qui  a  été  dit  et  ce  (jui  a  été  fait." 
Honnier,  de  la  preuve,  p.  465,  says  :  "  telles  persijnnes  ont 
"  déclaré  l'existence  de  tels  ou  tels  faits  au  fonctionnaire,  etc, 
"  mais  nullement  que  ces  faits  déclaratoires  soient  conformes 
"  à  la  vérité  ;  ce  dernier  point  ne  serait  établi  que  jusqu'à 
"  preuve  contraire  :  "  and,  at  p.  473  :  "  l'acte  de  baptême  prouve 
"  jusqu'à  l'inscription  de  faux  que  tel  enfant  a  été  présenté,  que 
"  telles  déclarations  ont  été  faites  etc.  sur  l'époque  de  la  nais- 
"  sance,  qu'on  lui  a  donné  tel  nom  etc.;  quant  aux  déclarations 
"  elles-mêmes,  elles  ne  font  foi  que  jusqu'à  preuve  contraire, 
"  etc.,"  and  Rodier,  in  his  notes  on  the  9th,  lOth  and  14th 
articles  of  the  ordinance,  which  bear  upon  this  matter  of  the 
registers,  shows  that,  if  errors  exist  in  them,  they  may  be 
corrected  ;  that  the  correction  may  be  made  from  verbal  testi- 
niony,  but  only  by  Royal  Jndges  or  juges  de  parlement,  not 
by  jtbges  de  seignieurs.  He  shows  that  the  enunciations  of  âge 
are  not  absolute  proof  of  the  fact,  but  only  prima  facie  évi- 
dence. He  says  :  "  supposons  qu'en  baptisant  un  enfant  nommé 
"  Jean,  on  eût  écrit  Pierre,  ou  qu'on  eût  écrit  que  Jean  Croc  a 
"  été  baptisé,  marié  ou  enseveli,  le  15  mars,  1750,  et  que  ce  fût 
"  néanmoins  un  autre  jour,  dans  un  autre  mois  ou  dans  une 
"  autre  année,  ou  enfin  qu'on  eût  fait  quelqu'autre  erreur,  il 
"  n'est  pas  juste  que  la  partie  en  souffre.  On  peut  ordonner 
"  cette  réforme  d'erreur  ou  incidemment  à  un  procès  ou  indé- 
"  pendf^mment  de  tout  procès."  The  same  good  common  sensé 
which  makes  the  déclaration  of  âge,  if  erroneous,  subject  to 
correction  by  the  effect  of  disproof ,  is  to  a  larger  extent  adopted 
in  the  English  law,  to  which  I  refer,  casually,  as  regards  the 
prQof  of  the  fact  of  the  âge.  The  Ënglish  law  refuses  the  decla- 
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ration  altogother,  and  as  laid  down  in  2nd  Taylor.on  Evidence, 
p.  1408,  No.  1877  :  A  regiHter  of  baptisui  îh  évidence  of  the 
tact  of  itaptisni,  and  of  its  date,  but  it  ftirnisheN  no  proof  of 
tlie  tiine  of  birth,  althou^li  it  ntate  tlint  fact.  R.  vs.  Claphani, 
4  Carr.  and  P.,  29,  and  the  principle  is  confirmed  in  6  Carr. 
and  P.,l»(;  ;  8  Starke  R.,()8  ;  «  M,  and  W.,  166  ;  7  East.  R.  Now, 
altlu)Ugh  in  tlie  authenticated  register,  the  déclaration  of  âge 
is  taken  as  privid  fiicie  évidence  jusqu'à  preuve  contraire, 
tliat  is  founded  on  the  tirst  of  the  necesnity  of  V)aptizing  tho 
infant  immediately  upon  birth,  according  to  the  dogmas  of 
tho  Roman  Catholic  Church,  so  that,  Initween  birth  and  bap- 
tisn»,  in  Roman  Catholic  countries,  and  especially  in  France, 
where  the  Ord.  of  l()(i7  first  was  hiw,  no  appréciable  intt?rval 
existed  ;  so,  also,  under  the  modem  luw  of  France,  the  déclara- 
tion of  the  birth  is  recjuired  to  be  made  to  the  public  officer 
within  three  days,  in  both  cases  forming  a  very  strong  pre- 
sumption  of  the  truth  of  the  fact  ;  whilst,  in  this  case,  an 
interval  of  upwards  three  years  and  a  Ljuarter  intervened 
before  baptism.  This  certiticate  stands  self-supported  as  prima 
facie  évidence  only,  the  signatures  of  the  parents  and  grand- 
mother  strengthen  that  évidence,  because  they  niay  be  assumed 
to  hâve  knowledge  upon  the  subject,  particularly  the  mother, 
and  ail  of  ^^hem  at  the  time  must  hâve  been  entirely  free  from 
ail  interest  to  record  or  certify  a  falsehood.  But  against  this 
presumptive  and  prima  facie  évidence,  is  produced  oral  and 
written  testimony  of  facts,  which  conflict  with  it  very  mate- 
rially.  The  oral  testimony  adduced  is  Ist,  of  two  women,  the 
female  neighbors  and  acquaintances  of  Mrs.  Laaw,  who  saw 
and  conversed  with  her,  and  saw  and  handled  the  child  within 
twenty-four  hours  of  its  delivery  ;  2nd,  of  the  midwife  who 
assisted  at  her  delivery  ;  lastly,  of  Noah  Shaw,  the  father  of 
the  child,  and,  in  connection  with  this,  the  written  évidence 
afforded  by  the  entry  made  by  the  late  Doctor  Coldwell,  in 
his  account-book  of  his  surgical  attendance,  upon  the  oco^ision 
■  in  question.  The  two  female  witnesses  testify,  as  to  the  birtô 
that  the  delivery  was  troublesome  and  required  to  be  affected 
hy  forceps  ;  that  Mrs.  Shaw  herselftold  them  of  the  deli^''^ry 
by  forceps,  of  the  difficulty  she  had  suffered,  and  of  the  pré- 
sence of  the  doctor  to  assist  :  and  Mrs,  Stuart,  the  midwife, 
although  very  aged,  remembers  well  having  attended  upon  Mrs. 
Shaw,  at  the  birth  of  the  Plaintiff,  whom  she  has  known  ever 
eince,  and  whom  she  also  delivered  of  her  iirst  child.  Mrs. 
Stuart  also  mentions  the  attendance  of  Doctor  Caldwell  and 
his  use  of  instruments.  Both  thèse  neigbors  fix  the  time  from 
circumstances  which  give  strong  credibility  to  their  testimony, 
the  birth  of  their  own  children  and  the  circumstances  attending 
them.  Mrs.  Briggs,  lifty-six  years  of  âge,  speaks  positively  of 
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tho  time  uf  tho  accoiicheinêvt.,  upon  a  calculation  of  the  birth 
of  her  own  child,  of  which  there  can  be  no  possible  mi.stake  ; 
and  she  déclares  the  birth  of  her  child,  tt>  hâve  been  four 
inonths  and  a  few  days,  seven  or  eight  days,  before  PlaintiflTH 
birth,  and  she  produced  the  baptismal  certificate  from  the 
Roman  Catholic  rugistry,  showing  that  her  child  was  boin  on 
the  7th  May,  1328,  which  would  make  PlaintifTs  birth  to  be 
in  Septembér,  certainly  in  the  middle  of  that  month.  Mrs. 
tîutler,  sixtv-three  years  of  âge,  says  her  finst  child  was  born 
on  the  thirci  of  August,  1829,  ten  monfhs  and  a  half  after  the 
birth  of  Mrs.  Shaw  schild  ;  she  had  been  married  in  1828  ;  she 
viaited  Mrs.  Shaw  the  day  after  the  delivery  ;  Mrs.  Shaw  told 
her  of  her  difficulty  and  of  the  présence  of  the  doctor  ;  she  says 
that  Mrs.  Stuart  was  the  attending  midwife,  that  she  herself 
became  enceinte  only  six  weeks  after  this  visit,  and  was  delive- 
rud  ten  months  and  a  half  after  Mrs.  Shaw  ;  this  would  also 
bring  the  delivery  of  Plaintift'  to  about  the  middle  of  Septem- 
ber,  1828.  In  addition  to  this  oral  évidence  is  the  entry  made 
by  Doctor  Cardwell  himself,  in  his  usual  account-book,  charg- 
ing  Noah  Shaw,  under  the  spécifie  date  of  the  19th  September, 
1828,  with  attendance  for  acccruchement  and  delivery  by  for- 
ceps ;  substantiating  the  tcstimony  of  the  midwife  in  thèse 
particulars,  as  well  as  that  of  the  two  female  neighbors.  As 
this  point  of  the  case  is  a  matter  of  serions  importance,  it  is 
not  unreasonable  or  improper  to  receive  the  light  and  assis- 
tance of  décisions  outside  of  our  particular  jurisprudence.  But 
Hrst  it  must  be  observed  that,  although  hésitation  might  attach 
to  the  doctor's  entry,  if  it  stood  alone,  yet,  the  circumstances 
surrounding  it,  and  the  oral  testimony  connected  with  it,  are 
strong  to  show  its  effectiveness.  The  book  itself  is  produced 
in  évidence  by  Andrew  Shaw,  the  curator  appointed  to  the 
doctor's  estate,  shortly  after  his  death,  in  1833  ;  and  it  had 
constantly  been  in  his  possession  since  that  time.  The  curator 
shows  the  account  of  Noah  Shaw,  entered  in  that  book,  in 
oïder  of  date,  day  and  year,  by  the  doctor  himself,  in  his 
own  handwriting.  He  déclares,  moreover,  that  the  doctor  kept 
110  blotter  or  day-book,  and  swears,  to  his  belief,  that  the  doc- 
tor kept  no  other  entry  book.  The  évidence  of  the  curator  is 
very  clear,  and  is  as  follows  :  "  I  hâve  hère  in  my  possession 
one  of  those  books  of  account  kept  by  the  late  Dr.  Caldwell, 
which  is  principally  in  his  hand-writing.  I  cannot  divest 
myself  of  this  book  of  account,  but  I  am  quite  willing  that 
any  extraits  should  be  taken  from  it.  On  the  one  hundred 
and  sixty-fifth  and  the  one  hundred  and  sixty  sixth  pages, 
there  are  entries  for  médical  services  and  medicines  rendered 
and  furnished  apparently  by  the  late  Dr.  Caldwell  to  or  for 
Noah  Shaw.    The  account  commences  on  the  one   hundred 
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and  sixty-sixth  page,  with  the  year  1825,  and  is  headed  Mr. 
Shaw,  carpenter,  Griffintown,  and  is  continued  over  unto  the 
one  hundred  and  sixty-fifth  page,  where  the  foUovving  entries 
appear:  1828.  Mr.  Shaw,  from  the  other  side.  May  2,  Consul- 
tation, pil  X  4,  Mist  Ziy  £0,10;  July  18,  A  visit,  pil-x-28  a 
visit  pil  18  mist  2  my  £0,20  ;  Aug.  7,  Boj',  a  visit,  pil  y  £0,7 
Sept.  19,  A  visit  express,  and  delivery  by  forceps  £2,10,0. 
Alt  of  the  foregoing  account  is  in  the  hand-writing  of  the 
late  Dr.  Caldwell  in  the  said  book  of  account,  page  one 
hundred  and  sixty-five.  Cross-examined  :  Question  :  Did  you 
find,  amongst  the  books  of  Dr.  Caldwell,  any  blotter,  day- 
book,  or  journal  out  of  which  this  account  could  hâve  been 
made  or  extracted  ?  Ansiver  :  No.  Qibestion  :  Tô  your  know- 
ledge,  did  he  ever  keep  any  blotter,  day-book,  or  journal 
out  of  which  this  account  referred  to  could  hâve  been  taken 
or  extracted  ?  AnsWiir  :  No,  he  did  not  to  njy  k^^mwledge  keep 
any  such  book.  I  believe  he  entered  them  only  in  this  book 
out  of  which  a  fac  simile  is  taken.  "  Un  page  one  hundred  and 
sixty-tive,  wherefrom  the  above  extract  is  taken,  there  is  ano- 
ther  account  or  entry  close  above  it,  without  morespace  between 
them  than  between  the  tirst  and  second  lines  of  said  extract, 
and,  immediately  below  said  extract,  there  is  another  entry  foi- 
an  account,  with  the  space  of  about  a  quarter  of  an  inch  from 
the  said  account  of  M.  Shaw,  and  the  date  of  the  account  above 
is  January,  182G,  and  the  date  of  the  account  below  is  February 
the  seventeenth,  1826.  I  would  account  for  this  by  the  fact  that 
the  account  must  bave  been  transferred  from  the  opposite  page, 
when  the  entries  were  made  during  the  j-ear  eighteen  hun- 
dred and  twenty-six,  to  a  space  then  remaining.  "  It  must  be 
observed  herc,  that,  after  the  production  of  the  book,  at  the 
Enquête  Court,  as  the  curator  would  not  divest  himself  of  it, 
the  extract  of  the  account  contained  and  given  in  his  évidence 
waa  made  from  it  by  the  officer  of  the  Court,  as  is  invariably 
practised  in  cases  where  the  witness  is  not  at  liberty  to  leave 
the  original  on  file,  and,  in  that  case,  the  extract  is  taken  as 
évidence.  It  must  also  be  stated,  that  no  objection  was  taken 
by  Plaintif}'  at  the  time  of  taking  this  évidence  in  the  En- 
quête Court,  to  th(  ppearance  of  M.  Shaw,  the  curator,  as  a 
witness,  or  to  his  production  of  the  book  at  the  Enquête  in 
the  cause,  or  to  the  said  extract  being  taken  from  it  for  évi- 
dence» or  to  that  remaining  of  évidence  instead  of  the  book. 
No  motion  was  made  at  the  hearing  on  the  mérita  for  the 
rejection  of  any  part  of  this  iestimony,  and  it  cornes  before 
this  Court  with  the  same  authority  and  credibility  attacheil 
to  it  as  was  allowed  to  it  by  the  parties  themselves  in  tlu; 
Suporior  Court  ;  tbey  were  willing  to  submit  the  case  as  it 
was,  adopting  the  entry  instead  of  the  book  as  évidence  in 
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tliat  respect,  and  in  the  same  manner  it  lias  lieen  submitted 
to  this  Court.  There  is  nothing,  therefore,  to  cast  suspicion 
upon  this  entry,  which  is  an  account  of  itself,  independent  of 
aiiy  other  entry  on  any  other  page,  and  charges  the  doctor's 
services  in  1828,  t'roni  the  2nd  May  to  the  lUth  Septeniber, 
iidded  up  at  the  total  of  £7  10.  The  estate  of  the  doctor  can 
liave  no  interest  in  it,  because  it  was  more  than  tliirty  yeai** 
old  at  the  time  of  its  production  as  évidence,  and  the  debt  was 
ahsolutely  discharged  by  prescription,  as  niuch  as  if  it  had 
bcen  marked  "  paid  "  by  the  doctor  himself.  A  very  similar 
case  strongly  Viearing  upon  this  point  occurred  in  England, 
and  is  reported  in  10  East,  p.  109.  The  (juestion  there  waa  a 
question  of  âge  ;  and  to  pix)ve  on  what  day  a  child  was  born, 
after  a  good  dcal  of  oral  testiniony  from  relatives  and  others 
had  been  advanced,  the  book  of  the  accoucheur  w ho  had  at- 
tetided  at  the  inother's  contineiaent  was  producd  by  his  son, 
who  had  possession  of  the  book,  his  father  being  dead,  which 
cxhihited  the  chargt;  therein  for  attendance  on  a  day  spécifie 
marked  in  the  book,  and  the  delivery  by  forceps  ;  and  the  en- 
try was  adinitted  as  évidence  of  the  date  of  the  birth.  The 
conformity  of  this  reported  case  with  the  one  in  hand  is  con- 
clusivc.  Now  then,  as  our  law  does  admit  and  acknowledge 
tbat  the  declai  ation  of  âge  is  only  prima  facie  évidence,  sub- 
joct  to  rebuttal  by  contradictory  évidence,  we  hâve,  on  the 
one  side,  a  niere  presumption,  because  the  date  of  the  birth 
is  (leclared  in  the  l'egister,  and  nothing  more  ;  whilst,  on  the 
otlier,  there  are  facts  prove,  the  évidence  of  the  midwife,  whb 
(listinctly  remembei-s  the  birth  of  Plaintiff,  and  the  delivery 
of  lier  mother  by  Dr.  C.  with  forceps,  then  the  eadence  of 
i\w  two  wonien,  neigliboui-s,  who  saw  Mrs.  S.,  almost  imme- 
(liately  after  Plaiintiff's  birth,  who  are  as  crédible  as  to  the 
hirth  of  their  own  children,  as  Mrs.  S.  could  be  asto  the  birth 
of  Plaintiff.  Tliey  also  state  their  distinct  recollection  of  the 
fveiit  of  Plaintitf's  birth,  under  the  management  of  Mrs. 
Stuart,  the  midwife  ;  they  reier  distinctly  to  the  instrumen- 
tal delivery  by  the  médical  inan,  sworn  to  by  the  midwife, 
and  as  diaclosed  to  the  witnesses  by  Mrs.  Shaw  herself,  with- 
in  twenty-four  liours  of  the  event,  and  tilially  confirmed  by 
the  entr}'  made  by  the  doctor  himself  under  the  spécifie  date. 
It  is  true  that  the  birth  is  estahlished  by  the  two  women 
t'iDiii  calculations,  and  about  the  time,  but  recoUection  of  dis- 
tant events  is  ahnost  always  made  up  by  r.  ..erences,  and,  in 
this  case,  the  thing  from  which  they  calculate  is,  I  inay  say, 
an  absolute  certainty  in  the  recollection  of  mothers,  and  in 
this  case  cannot  admit  of  dispute.  Taking  the  évidence  then 
as  it  stands,  Plaintiff 's  birth  appears  to  be  established  as  about 
tho  middle  of  September,  1828,  certainly  a  little  earlier  by 
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three  or  four  days  than  the  1 9th  of  that  month  ;  and  it  must 
also  be  adtnitted  that  this  testiniony  is  not  obnoxious  to  re- 
proche either  of  interest  or  partiality  ;  ail  that  can  be  ob- 
jected  to  it  is  that  it  goes  to  pi'ove  a  fact  more  than  thirty 
years  old.  The  testiinony  of  Noah  Shaw,  the  father,  bas  not 
beed  adverted  to,  and,  except  in  proof  of  the  signatures  of 
his  wife  and  her  mother  with  bis  own,  will  be  best  passed 
over  without  much  remark.  It  is  obnoxious  to  strong  reproach 
from  interest  tosustain  the  deed  of  sale  and  transaction  of  21st 
September,  1849,  and  to  prove  his  child's  majority  at  the  date 
of  the  deed  ;  his  testimony  is  in  conflict  with  his  own  signa- 
ture to  the  Registry,  at  a  time  when  he  had  no  interest  to  put 
his  signature  to  an  untruth  ;  and,  moreover,  he  undertakes  to 
state  a  fact,  which  may  probably  be  in  his  recollection,  but 
which  few  or  no  fathers  ever  do  remenfiber,  I  mean  the  exact 
day  of  the  birth  of  their  children  ;  fortunately  for  the  Défen- 
dant, his  other  proof  is  sufficient  of  itself.  The  majority  of 
Plaintiff  appearing  to  me  to  be  established  as  at  the  date  of 
the  deed,  the  instrument  is  not  a  nullity  by  reason  of  her  mi- 
nority  at  the  time.  Tne  other  ground  of  objection  remains, 
the  alleged  nullity  of  the  deed  of  transaction  between  the 
father  and  his  child  just  out  of  her  minority,  only  two  days 
afterwards  according  to  Défendants  statement,  and  without 
account  rendered  or  voucher  shewn.  Now,  whether  the  deed 
be  fraudulent  and  entaché  de  dol  or  not,  it  stands  unrevoked. 
How  happens  it  that,  in  the  many  years  between  1849,  its 
date,  and  the  institution  of  this  action,  in  1862,  Plaintiffs 
adopted  no  proceedings  against  her  father  after  his  second 
marriage  for  the  revocation  of  this  alleged  fraudulent  instru- 
ment ?  They  bave  allowed  it  to  stand  presumptively  a  good 
and  valid  deed,  and  even  havo  prosecuted  in  this  cause  without 
putting  Noah  ShpvW  en  cause  to  test  its  validity.  The  Plain- 
tiffs plead  with  a  stranger,  the  Défendant,  the  nullity  of  the 
deed,  but  do  not  conclude  or  pray  for  its  revocation,  nor  that 
it  should  be  declared  a  fraud  and  a  nullity,  but  bave  allowed 
it  to  stand  good  against  themselves.  Under  such  circumstan- 
ces  with  the  deed  subsisting  and  presumably  valid,  the  Plain- 
tiffs' second  ground  of  plea  cannot  be  sustained  ;  both  being 
set  aside,  the  judgment  of  this  Court  must  necessarily  be  in 
favor  of  Défendant,  and  the  judgment  of  the  Court  below 
must  be  reversed. 

Meredith,  Justice  :  I  agrée  with  the  other  Judges  in  think- 
ing  that  Sarah  Caroline  Shaw,  (Mrs.  Sharpe,  one  of  the 
Respondents)  was  of  âge  when  she  signed  the  deed  of  the 
20th  September,  1849,  mentioned  in  the  pleadings  in  this 
cause.  The  certificate  of  her  baptism,  even  if  it  were  authen- 
tic,  which  it  is  not,  would  jin  so,  only  as  reganls  the  act  per- 
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torined  by  the  clergyman  as  a  public  officer,  and  not  as 
regards  the  déclaration  of  private  individuals  as  U)  the  âge  of 
their  children.  In  the  présent  case,  one  of  the  children  was 
more  than  11  years  oîd  when  baptized,  and  the  other  was 
more  than  three  years  old  at  that  time.  Under  thèse  circum- 
stances,  if  the  person  giving  the  âges  of  the  children  had 
made  a  mistake  of  a  nionth  as  to  the  âge  of  one  of  them, 
it  would  not  hâve  been  surprising  ;  but  I  think  it  very  pro 
hable  that  the  mistake  may  hâve  occurred,  as  suggested  by 
the  Appellant,  namely,  that  the  clergyman  having  to  record 
two  dates,  after  writing  Oetober  for  one  of  them,  by  mistake, 
for  the  second  date,  repeated  Oetober  instead  of  September. 
But  be  this  as  it  may,  I  think  the  presumption,  such  as  it  is, 
rcsulting  from  the  baptismal  certiiicate  sows  seing  privé 
signed  by  Mr.  Perkins,  is  outweighed  by  the  évidence  addu- 
ced  by  Appellant.  1  therefore  pass  to  the  considération  of  the 
question,  whether,  under  the  circumstances  of  this  case,  the 
deed  of  the  20th  September,  1849,  can  be  treated  as  utterly 
imll.  And  I  am  of  opinion  that  it  cannot.  The  important 
tacts  as  to  this  part  of  the  case  are,  first,  that  it  does  not 
appear  that  Sarah  Caroline  Shaw,  when  a  minor,  had  any 
property  of  which  her  father  had  the  administration  either 
as  tutor  or  otherwine.  She  had,  it  is  true,  a  contingent  interest 
in  one  half  of  the  property  left  by  her  mother;  but  that 
interest  depended  upon  the  second  marriage  of  her  father; 
and  that  second  marriage  did  not  take  place  until,  according 
t(t  my  view,  after  she  was  of  âge.  In  the  second  place,  it  does 
not  appear  that  hei-  father  was  ever  appointed  her  tutor. 
And,  thirdly,  if  the  deed  impugned  had  not  been  passed,  the 
iiccount  that  Noah  Shaw  would  hâve  had  to  render  to  his 
daughter,  Sarah  Caroline  Shaw,  would  hâve  been  that  of 
(jrevé  de  substitution  in  favour  of  the  substituée  ;  and  not  that 
of  a  Tutor  or  protutor  to  a  person  who  had  been  his  ward. 
Moi-eover,  even  if  Noah  Shaw  had  been  tutor,  and  that  he 
had  had,  as  tutor,  the  administration  of  the  property  in  ques- 
tion. I  do  not  think  the  deed  could  be  treated  as  absolutely 
null,  in  an  action  against  a  third  party,  without  any  proceed- 
ing  having  been  taken,  as  between  the  tutor  and  the  former 
ward,  pupille,  to  hâve  the  deed  set  aside.  A  great  number  of 
iiuthorities  on  this  subject  were  cited  in  the  ca.se  of  Moreau 
and  Motz.  (1)  Among  them  is  a  passage  from  l'Ancien  Deni- 

(I)  Dans  Motz  et  Moreau,  le  Demandeur  réclamait  sa  part  dans  la  succès- 
nioii  (le  feue  Christiana  McPhee,  sa  mère,  tant  de  son  chef  que  du  chef  de 
W'iii  Andrew  Motz,  son  frère,  et  de  Catherine  Motz,  sa  sœur,  dont  les  droits 
lui  avaient  été  cédéb.  Cette  action  était  dirigée  contre  Henriette  Moreau, 
viuve  de  Joseph  Carrier,  poursuivie  en  son  propre  nom  et  en  qualité  de  tutrice 
à  MUS  enfants,  comme  étant  en  possession  des  biens  réclamés,  à  l'effet  de  lui 
faire  rendre  compte,  de  la  forcer  à  faire  un  inventaire  et  d'opérer  un  partage 
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sart  whicb  is  in  the  following  words:  "Les  décharges  de 
"  compte  de  tutelle,  quoique  données  non  viaù  tahulis,  non 
"  dispunctis  ratÀonibus,  ne  peuvent  plus  être  attaquées  après 
"  les  dix  années  de  leur  date  postérieure  à  la  majorité  suivant 
"  les  arrêts  rapportés  par  MM.  Louet,  et  Bn»deau  son  annota- 
"  teur,  sous  le  titre  T,  sommaire  3.  Ce  temps  ayant  été  jugé 
"  suffisant  pour  que  le  mineur  devenu  majeur  pût  examiner 
"  s'il  avait  été  »lézé."  (1)  And  on  référence  to  Louet,  I  find 
some  eight  or  nine  arrêts  are  cited  in  support  of  this  doctrine  ; 
some  two  or  three  however,  being  also  given  on  the  opposite 

et  licitation.  L'action  avait  aussi  pour  objet  de  demander  l'annnlation  de  plu- 
sieurs actes  que  le  Demandeur  anticipait  lui  devoir  être  opposés,  entre 
autres  un  inventaire,  diverses  cessions,  quittances  et  transactions  intervenues 
entre  les  héritiers  Motz  tt  feu  Joseph  Carrier,  leur  beau-père.  Le  5  septembre 
1856.  la  Cour  Supérieure,  siégeant  à  Quél)ec,  composée  de  Bowen,  J.  en  C, 
MoBiN  et  Badgi.ey,  Juges,  rendit  en  faveur  du  Demandeur  un  jugement  déci- 
dant les  points  suivants  :  Que  tant  qu'une  première  tutelle  existe,  une  seconde 
ne  peut  avoir  lieu,  et  que  tous  les  actes  faits  par  un  second  tuteur  sont  nuls  ; 
qu'un  inventaire  fait  sans  y  appeler  le  premier  tuteur  est  nul  ;  que,  si  le  su- 
broger tuteur,  qui  a  comparu  à  l'inventaire,  est  encore  mineur,  l'inventaire 
est  nul  ;  que  l'huissier  qui  a  prisé  les  effects  portés  à  l'inventaire,  doit  être 
assermenté,  à  peine  de  nullité  de  l'inventaire  ;  que  des  inexactitudes,  de 
fausses  évaluations,  des  recels  dans  un  inventaire  le  rendent  nul,  et  consti- 
tuent en  fraude  celui  qui  l'a  fait  ;  que  toutes  transactions,  quittances  et  dé- 
charges, intervenues  entre  un  tuteur  et  des  mineurs  devenus  majeurs,  ayant 
pour  base  un  inventaire  incorrect  et  frauduleux,  sont  nulles  de  plein  droit  ; 
que  des  transactions  intervenues  entre  un  tuteur  et  des  mineurs  devenus  ma- 
jeurs, sans  qu'il  ait  été  fait  un  bon  et  loyal  inventaire,  sans  reddition  de 
compte  et  sans  production  de  pièces  justificatives,  sont  nulles  de  plein  droit  ; 
que  l'action  rescisoire,  lorsqu'il  y  a  dol  et  fraude,  ne  se  prescrit  pas  par  dix 
ans  ;  qu'en  l'absence  de  registres,  l'état  civil  d'une  personne  peut  être  prouvé 
par  témoins.  Moreau  ayant  interjeté  appel  de  ce  jugement  à  la  Cour  du  Banc 
de  la  Reine,  cette  cour  composée  de  Lafontaine,  J.  en  C,  Caron,  Mondk- 
LET  et  Short,  Juges,  a,  le  10  mars  1857,  infirmé  sur  plusieurs  points  le  juge- 
ment de  la  Cour  de  première  instance,  et  décidé  qu'un  mineur,  qui,  dans  un 
acte,  se  déclare  majeur,  doit,  dans  une  action  demandant  la  nullité  de  cet 
acte  ù  cause  de  sa  minorité  et  en  l'absence  de  pièce  authentique  constatant 
l'époque  de  sa  naissance,  prouver  qu'il  était  mineur  lors  de  la  passation  de  cet 
acte  ;  que  l'inventaire  ne  devient  pas  nul  par  le  fait  que  l'huissier  priseur  n'a 
pas  été  assermenté  par  le  notaire  ;  que  le  tuteur,  usufruitier  des  biens  légués  à 
son  pupille  qui  ne  possède  pas  d'autres  biens,  n'étant  pas  tenu  de  lui  rendre 
compte,  peut  transiger  avec  lui  quoiqu'il  n'y  ail  pas  eu  de  reddition  de 
compte  ;  que  l'action  en  nullité,  portée  par  un  mineur  pour  faire  annuler  un 
acte  de  fait  pendant  sa  minorité,  se  prescrit  par  dix  ans  ;  que  des  erreurs  et 
omissions  dans  un  inventaire  ne  rendent  pas  cet  inventaire  radicalement  nul, 
mais  donnent  seulement  lieu  à  une  action  en  rectification.  Motz  interjeta 
appel  de  ce  jugement  au  Conseil  Privé  qui,  renvoyant  cet  appel,  a  décidé 
qu'un  mineur  qui  a  transigé  avec  son  tuteur  pendant  sa  minorité,  ne  pourra 
faire  annuler  cet  acte,  si,,  après  avoir  atteint  sa  majorité,  il  a  fait  avec  son  tu- 
teur d'autres  transactions  équivalant  à  une  ratification  du  premier  acte,  sur- 
tout s'il  attend  le  décès  du  tuteur  pour  demander  cette  nullité.  (Motz  et  Mo- 
reau, 3  Ji.  J.  R.  Q.,  pp.  347,  369  et  408.) 

(1)  Ancien  Denisart,  vbo.  Tutelle  p.  117,  No.  103,  quoted  by  Chief-Justice 
Lafontaine,  3  R.  J.  R.  Q.  p.  377.  See  authorities cited  in  favour  of  the  10  yeais 
prescription,  Same  vol.,  p.  361.  Authorities  cited  on  other  side.  Same  vol.. 
p.  356,  et  suiv.  Authorities  cited  by  Chief-Justice,  Same  vol. ,  p.  376  et  377 
and  by  Judge  Caron,  same  vol.  pp.  390,  394,  400  à  404. 
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side.  it  is  also  important  to  recollect  that  the  présent  case  is  a 
much  more  favowrable  ono  than  those  given  by  Louet  and 
Brodeau,  and  referred  to  in  the  passage  just  quoted  t'rom  the 
Ancien  Denisart  ;  for,  as  already  mentioned,  Noah  Shaw  the 
father  was  not  tutor  and  had  nnt  administered  any  property 
in  the  right  of  his  daughter,  and  further,  even  if  he  had  been 
tutor,  his  administration  of  the  property  referred  to  in  the 
deed  impugned  could  not,  for  the  reasons  already  mentioned, 
hâve  been  entered  in  a  covipte  de  tutelle.  As  throwing  light 
upon  this  part  of  the  case  I  may  refer  to  a  passage  in  the 
judgment  of  Mr.  Justice  Caron  in  the  case  of  Moreati  and 
Motz  already  cited.  It  is  as  follows  :  "  Mais  si  le  tuteur  qui 
"  n'a  pas  eu  de  biens  à  gérer  pour  son  pupille,  pour  la  raison 
"  qu'il  n'en  avait  pas,  achète  ou  acquiert  à  tout  autre  titi'e  de 
"  ce  mineur,  devenu  majeur,  des  droits  qui  ne  lui  sont  pas  en- 
"  core  échus,  ou  des  biens  dont  il  n'a  pas  encore  la  jouissance, 
"  ou  fait  avec  ce  mineur  tout  autre  contrat  ou  convention 
"  relatifs  à  des  biens  ou  affaires  qui  n'ont  jamais  été  sous  le 
"  contrôle  du  tuteur,  ces  contrats,  conventions  on  stipulations 
"  seront-ils  nuls,  par  suite  des  rapports  antérieurs  qui  ont 
"  existé  entre  les  parties,  et  seulement  parceque  tels  actes 
"  n'ont  pas  été  précédés  d'un  règlement  de  compte  ?"  (1)  And 
the  leained  Judge  thus  answered  the  question  so  put  as  fol- 
lows :  "  La,négative  de  cette  proposition  me  paraît  devoir  être 
"  admise  sans  difficulté  :"  and  proceedsto  give  very  satisfactory 
reasons  and  authorities  in  support  of  his  opinion.  On  référence 
also  to  pages  376  and  377  of  the  same  volume  it  will  be 
found  that  the  late  Chief-Justice  of  the  Court  took  the  same 
views  as  Mr.  Justice  Caron  of  the  (|uestion  now  being  consi- 
dered.  The  opinion  thus  expressed  seem  to  me  a  true  exposi- 
tion of  our  law  on  this  suVyect,  and  if  we  are  to  act  in  accor- 
(lance  with  them  in  the  présent  case,  we  cannot,  in  this 
action,  against  a  tiers  détenteur  ,  treat  as  null  the  deed  of  the 
20th  of  September,  1849,  between  Noah  Shaw  and  his 
d.'iughter,  one  of  the  Respondents. 

DuvAL,  Ch.  J.  :  The  principal  question  to  be  determined 
was  the  true  date  of  Plaintift's  birth  ?  Did  it  take  place  on 
the  19th  September,  or  the  19th  October.  The  court  were  of 
opinion  that  it  was  proved,  beyond  ail  doubt,  that  she  was 
born  on  the  19th  September,  and,  consequently,  that  she  was 
of  full  âge  when  she  alienated  her  rights.  We  h.rd  first  the 
évidence  of  the  father  himself,  who  stated  that.  according  to 
a  custom  which  a  gonérally  prevails,  he  made  an  entry  of  the 
date  of  his  daughter's  birth  in  the  family  Bible.  This  book 
was  subsequently  destroyed  by  fire,  but  Mr.  Shaw  declared  it 


i 


(1)3R.  J.  R.  Q.,p.  401. 
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was  the  19th  September.  There  waa,  moreover,  an  extract 
from  the  account  book  of  Dr.  Caldwell,  who  assistée!  at  the 
accouchement,  and  who  aiso  entered  the  birth  on  the  19th 
September.  There  was  another  fact  which  might  be  referred 
to.  It  was  quite  évident  that  the  father  intending  to  corne  to 
an  aiiiicable  arrangement  with  his  daughter,  waited  till  she 
had  attained  the  âge  of  21,  and,  as  soon  as  he  was  satisfied 
that  she  was  of  fuïl  âge,  he  made  the  contract  in  question. 
Now,  it  was  a  fair  conclusion  to  come  to  that  the  father 
would  not  hâve  entered  into  the  contract,  unloss  he  had  been 
perfectly  satistied  that  she  had  attained  the  âge  of  21.  There 
was  also  the  teatimony  of  varions  persons  who  remembered 
the  time  of  birth.  Against  this  there  was  the  church  register 
which  stated  the  birth  to  bave  taken  place  in  October.  On 
this  question,  the  court  was  of  opinion  that  Plaintiff  was  of 
full  âge.  As  to  the  legality  of  the  transaction,  apart  from  this, 
the  court  was  also  in  favoi-  of  T  '  ndant's  pretensions.  The 
judgment  in  appeal  waswoav^^  >  ^^"'8  :  "  Considering  that 
it  hath  been  established  in  o'  ..  _  .  hat,  at  the  date  of  the 
exécution  of  the  deed  of  sale  or  transaction,  dated  the  21at 
day  of  September,  1849,  befo  '  -Tohn  C.  Griffin  and  his  col- 
league,  public  notariés,  between  Sai..  C.  .  ti,tv,  and  Edward 
Sharpe,  her  husband,  and  Noah  Shaw,  lier  l'bther,  Sarah  C. 
Shaw  had  attained  the  âge  of  majority  of  21  years  ;  consider- 
ing that  Noah  Shaw  is  not  a  party  in  this  cause,  and  that  no 
proceedinga  hâve  been  shewn  to  havc  been  taken  by  Respon- 
dent  against  him  for  the  revocation  of  the  said  deed  ;  consi- 
dering that  the  said  deed  stands  unrevoked  and  in  presump- 
tion  of  law  is  good  and  valid  as  between  Respondents  and 
Noah  Shaw,  until  so  revoked  ;  considering  that,  in  the  judg- 
ment of  the  Superior  Court  for  the  District  of  Montréal,  ren- 
dered  on  the  30th  September,  1862,  whereby  it  is  declared 
that  Sarah  C.  Shaw  had  not  attained  the  âge  of  21  years,  at 
the  time  of  her  exécution  of  the  said  deed,  and  that,  conse- 
quently,  the  said  deed  was  entirely  nu  11  and  void  in  law  ; 
whereupon  the  action  and  demand  of  Respondents,  were 
maintained  against  Appellant,  there  is  error.  This  court,  pro- 
ceeding  to  render  the  judgment,  which  the  Superior  Court 
ought  to  hâve  rendered,  aoth,  for  the  reasons  hereinabove 
mentioned,  dismiss  the  action  and  demand  of  Respondents." 
(9  J.,  p.  141  et  15  D.  T.  B.  G.,  p.  304.) 

Day  and  Day,  for  Appellants. 

R.  and  G.  liAFLAMME,  for  Respondents. 
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REOISTRATIOH.-PROOF  OF. 

CouiiT  OF  Queen's  Bench,  Montréal,  Gth  .Tune,  1865. 

In  Âppeal  from  the  Superior  Court,  District  of  Montréal. 

Coram  DuvAL,  C.  J.,  Meredith,  J.,  Aylwin,  J,,  Mondelet, 

A.  J.,  Drummond,  j. 

James  Foley,  Défendant  in  Court  helow,  Appellant,  and 
Robert  T.  Godfrey,  Plaintif  in  Court  below,  Respon- 
dent. 

Held:  Tbat  the  certificate  of  registration  of  a  deed  is  not  insufHcieut 
because  written  on  a  aeparate  paper  from  the  deed. 

This  was  an  hypothecary  action  brought  by  Respondent 
agninst  Appellant  t'ounJed  upon  a  deed  of  sale  from  Respon- 
dent to  David  Wark,  of  the  13th  October,  1860,  before  nota- 
riés, alleged  to  hâve  been  duly  registered,  and  upon  a  deed  of 
sale  from  Wark  to  Appellant,  of  one  undivided  half  of  the  lot 
of  land  in  question.  Judgment  was  rendered  ex  parte  in  the 
Superior  Court,  in  favor  of  Plaintiff.  Montréal,  3 Ist  October, 
1863,  Bertheloï,  Justice. 

Robertson,  Q.  C,  for  Appellant,  submitted  :  1°  That  there 
was  no  sufficient  évidence  of  the  registration  of  the  deed  from 
Respondent  to  Wark,  no  certificate  of  registration  appearing 
upon  the  deed.  There  was  a  certificate  filed  as  a  separate 
ex  11  i  bit,  which  certificate  was  not  an  authentic  instrument, 
nor  did  it  say  whether  the  deed  to  which  it  referred  had  been 
registered  by  mémorial,  or  at  full  length.  That  to  bo  authentic 
the  certificate  was  required  to  be  placed  upon  the  instrument 
itself,  more  especially  since  Respondent  himself  as  vendor  was 
a  parfcy  to  the  instrument  :  Con.  Stat.  of  L.  C,  chap.  37,  sec. 
14,  sub-sec.  3  :  "  The  said  registrar  shall  mark  "  Registered  by 
"  mémorial  "  on  every  such  deed,  conveyance,  &c.,  or  notarial 
"  or  office  copy  thereof  and  mention  the  day,  hour  and  time, 
"  kc."  Sub-sec.  4:  "  AU  certificates  so  <jiven  shall  be  évidence 
"  of  such  registries .  . ."  so  also  as  to  registrations  at  full  length. 
S  c.  18  :  "  The  documents,  instruments  in  writing,  acts  and 
"  things  mentioned  in  the  first  section  of  this  act, . . . .  may  be 
"  registered  at  full  length  by  transcribing  the  same  into  the 
"  proper  books, ....  and  the  certificate  of  the  registrar,  on  any 
"  Hitch  dociiment,  instrument  in  writing,  act  or  thing  regis- 
•  tered  at  full  length,  shall  be  évidence  of  such  registration..." 
See  also  sec.  20.  So  in  Upper  Canada,  it  was  enacted  that  the 
registrar  on  production  of  the  instrument  and  of  the  mémorial 
and  affidavit,  should  enter  the  mémorial  in  a  register  book, 
and  should  file  the  mémorial  and  affidavit  :  "  And  immediately 
"  after  such  entry  shall  endorse  a  certificate  on  every  auch 
tome  XIII.  15 


226 


HAPPOR'ra  JUDICIAIRES   RÉVISÉS 


"  instrument,  and  shall  sign.the  said  certificate  when  so  in 
"  indorsed,  which  certiticate  shall  be  taken  and  allowed  as 
"  évidence  of  such  respective  regiatries  in  ail  courts  of  record, 
"  and  in  ail  other  courts  in  Upper  Canada."  (1)  In  Scotland, 
"  under  thèse  Statutes  the  requisites  of  registration  include 
three  particulars,  &c.,  &c.  3.  The  certificate  on  thy  back  of  the 
saisine  containing  also  référence  to  the  pages  of  the  record 
where  the  saisine  la  to  be  fuond."  (2)  In  France  ;  "  Le  conser- 
vateur fait  mentÎQn,  sur  son  registre,  du  contenu  aux  bordo- 
raux,  et  remet  au  requérant,  tant  le  titre  ou  expédition  du 
titre,  que  l'un  des  borderaux  au,  pied  duquel  il  certitie  avoir 
fait  l'inscription."  (3)  The  interrogatories  sur  faits  et  articles 
were  taken  pro  cùnfessis,  although  not  so  framed  as  to  admit 
of  this  beingdone.  The  forni  usually  idopted,  is  toask  aparty, 
is  it  not  true  that  certain  facts  occurrcd  in  such  and  such  a 
way,  as  in  the  case  of  an  articulation  of  facts.  In  such  Cixse,  an 
affirmative  answer  can  be  easily  supplied  in  the  event  of  a 
failure  to  answer,  or  of  insufficient  or  evasive  answers.  In  the 
présent  instance,  this  has  not  been  donc.  The  questions  aro  : 
Are  you  the  Défendant  ?  Are  you  the  James  Foley  mentioned 
in  the  deed  ?  Were  you  not  détenteur  ? 

DuvAL,  Chief- Justice,:  The  first  question  raised  is  as  to 
whether  the  registrar's  certificate  filed  is  sufficient  to  prove  the 
registration  of  the  deed  of  sale  from  respondent  to  the  auteur 
of  Défendant,  the  certificate  being  on  a  separate  paper  and  not 
upon  the  deed  itself,  as  it  is  contended  by  Appellant  it  ought 
to  hâve  been.  The  court  does  not  hold  it  absolutely  necessary 
that  the  certificate  should  be  indorsed  on  the  instrument  itself. 
If  it  is  on  another  paper,  it  must  shew  the  identity  of  the  ins- 
trument, and  this  we  think  has  been  sufficiently  done  in  th(! 
présent  case.  (4)  Another  point  was  raised  as  to  the  form  of  the 
interrogatories,  but  we  find  the  form  is  sufficient.  Judgment 
çpnfirmed.  (15  D.  T.  B.  G,,  p.  482  ;  9 ./.,  p.  154  ;  1  L  G.  L.  /p.  34. 

)RoUBRTSON,  A.  and  W.,  for  Appellant. 

.Bedwell,  for  Respondent. 

.  1 .    '        ■■        ■      " 

,  (1)  Cou.  Stot.  U.  C,  chap.  89,  sec.  30.  ;    . 

(2)  1  Beirs  Corn.,  p.  677.  '    : 

•   (3)  Code  Civil,  Nos.  2148,  2150. 

(4)  Bureau  (l'enregistrement  du  Comté  de  St-Hyacinthe.  Je  certifie  que  le 
14  novembre  1860,  à  neuf  heures  et  cinq  minutes,  A.  M. ,  a  été  enregistré  à  ce 
bureau,  au  registre  B,  vol.  18  et  fol.  64,65  et  66,  sous. le  numéro  12,503  nu 
acte  d*»  vente  consenti  devant  MM.  J.  Smith,  notaire,  à  Montréal,  et  confrère, 
en  date  du  treize  octobre,  mil  huit  cent  soixante,  par  Robert  Tounsend  (îod- 
frey,  écuier,  médecin,  à  Montréal,  à  David  Wark,  commis  du  mêiiie  lieu,  ilu 
lot  numéro  dix-huit,  dans  le  second  rang  du  township  d'Acton,  comté  de  Bagot, 
pour  douze  cents  dollars,  dont  trois  cents  dollars  payés  comptant,  balaiiec 
payable  dans  deux  ans,  avec  intérêt.  Signé.  H,  St-  Germain,  Régistrateur, 
St-Hyacinthe,  ce  premier  d'août  mil  huit  cent  soixante-trois. 


ijE   LA   PROVINCE  DE  yUI^BEC. 


â27 


,    .        '  OSEiniB  D'HIVER. 

Circuit  Court,  "Montréal,  30th  March,  1864. 
Befdre  LoiiAyoER,  Justice. 

La  VOIE,  Plaintift",  ^8.  HoriE  e<  ai.,  Défendants.'' 

Jv<jé:  l°,Qi\'en  vertu  d(*  "  l'Acte  Municipal  Refondu  dn  Bas-Çanada," 
un  chemin  d'hiver  avait  été  valablement  tract'  et  fait  sur  les  terrains 
(lu  Demandeur  Bans  son  consentement,  sa  ciôtnre,  qui  était  de  pierre 
mns  mortier,  étant  réputi'e  être  une  ciôtnre  qui  pouvait  '"être  abattue 
o>i  replacée  sans  beaucoup  de  difficultf-s  ou  de  grandes  dépenses."  (1) 

2"  Qu'une  action  •  n  ilomma^es  contre  l'Inspecteur  pour  avoir  tracé  ce 
ciieniin,  et  contre  un  antre  pour  avoir  «ssisté  au  déplacement  de  la  clô- 
ture doit,  par  Conséquent,  être  renvoyée, 


This  vvas  an  action  brought  against  Défendants  to  recover 
(Inmuges  caused  '»y  their  having  truced  a  winter  road  over 
Phiintiffs  farm  in  St.  Martin,  and  removed  his  fences.  The 
IX'fendantB  pleaded  fchat  one  of  the  Défendants,  Hotte,  was 
Inspcctor  of  roads'for  the  niunicipality  6f  St.  Martin,  andi 
îicted  under  his  directions,  and  tliat  the  winter  road  was  laidi 
ont  across  t*laintiff's  lands,  in  the  place  where  it  was  ordina- 
ril}'  traced,  and  that  Plaintiff 's  ,fences  could,  without  great 
(lifficiilty  and  expen>-e,  be  removed  and  replaced. 

LoRANGER,  Justice  :  Referred  to  the  section  of  the  law  uri- 
(lor  vvhich  winter  roads  were  laid  ont,  Consol.  Stat.  of  Lower 
Canada,  ch.  24,  sect.  42,  sub-sects.  2  and  3.  "  2.  Winter  road^ 
"  shall  be  laid  out  in  such  places  as  the  Inspectors  shall  from 
"  time  to  time  détermine.  3.  They  may  be  laid  out,  and  car- 
"  ricd  through  any  field,  or  any  fnclos'ed  ground,  except  such 
"  as  are  used  as  brchards,  gardens  or  yards  or  arc  fenced  with 
"  (juick  hedgts,  or  with  fences  which  cannot  without  great 
"  difficulty  or  expense  be  removed  or  replaôed,  though  which 
"  tiiey  shall  not  be  carried,  without  the  con.sent  of  the  occu- 
"pant.  "  The  évidence  shewed  that  Plaintifi"s  fences  could 
be,  and  that  they  were  removed,  without  much  difficulty 
or  expense.  The  fence  was  a  wall  of  rough  stones  laid 
up  without  mortar.  It  had  been  said  that,  in  à  case  de- 
cided  by  another  Judge,  it  was  held  that  the  road  could  not 
logally  be  traced  or  made  across  the  same  fence.  (2)  He  could 

(I)  V.  art.  840  C,  ^. 

r2)  Dans  la  cause  de  Larote  va.  Grard,  L  poursuivait  G,  parce  que  os 
(U'i'iiier  avait  trocé,  sans  son  consentement,  un  chemin  d'hiver  sur  l'une  de  ses 
tories  et  qu'il  avait  percé  deux  travers  de  clôture  de  pierres  sur  cette  propriété 
(|iie  L  prétendait  ne  pouvoir  être  replacés  sans  difficultés.  U  plaida  qu'il  était 
l'entrepreneur  de  ce  chemin  ;  qu'il  avait  été  dûment  nommé  par  l'inspecteur 
lie  la  municipalité  et  qu'eu  cette  qualité  il  avait  le  droit  de  percer  les  clôtures 
faites  de  pierres  brutes  et  faciles  À  être  replacées.   Jugé  :  que,  preuve  suffi- 
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only  décide  tVorn  the  évidence  luigive»  intlie  cuse  beforo  Inni, 
but  it  did  not  appear  that,  in  the  loruier  case,  l^efendant  wus 
Inspector  of  roads,  which  wos  a  point  of  import*ince.  Hère, 
Hotte  was  the  servant  of  the  niunicipality,  actin^  in  virtue  of 
orders  given  hiiu,  and  the  other  Défendant  was  legally  cui- 
rying  eut  the  instructions  of  the  officer.  The  iiction  nnist 
therefore  be  distnissed.  (14  D.  T.  B.  C,  p.  441.) 

OiROUARi),  for  Plaintiff". 
■  Cartier,  Pominville  and  Betournav,  for  Défendants. 


VENtE  DE  TERRE. 

Circuit  Court,  Montréal,  30th  March,  1SC4. 
Before  Loranoer,  Justice. 
Gauthier,  Plaintiff,  vs.  Gratton,  Défendant. 

Jugé:  Que,  dans  le  cas  d'un  Défendeur  poursuivi  |K)ur  le  prix  de  vente 
d'une  terre  située  dans  le  district  où  l'action  a  «t*  commencée,  et  Isi  m- 
unification  faite  au  Défendeur  dans  un  autre  district,  où  il  avait  son  do- 
mi(;ile,  et  dans  lequel  l'acte  de  vente  avait  été  exécuté,  la  Cour  n'a  pas 
jurihdiction,  la  cause  d'action  ayant  origine  dans  un  autre  district.  |li 

This  was  an  action  against  Défendant,  described  as  of  the 
parish  of  Ste  Thérèse,  in  the  district  of  Terreljonne  to  recover 
portion  of  a  prix  de  vente  of  a  pièce  of  land  sold  under  a 
notarial  deed  of  sale  passed  at  Ste  Thérèse  on  the  12  April, 
1860,  by  one  Leblanc,  by  whoin  the  monies  werc  transferred 
to  PlaintiH.  The  Défendant  pleaded,  by  declinatory  exception, 
that  he  could  not  be  sued  by  process  served  at  his  domicile, 
from  the  Circuit  Court  in  the  district  of  Montréal,  but  should 
Ijave  been  sued  in  the  Circuit  Court  at  Terrebonne,  on  the 
well  known  principle  actor  sequitur  forum  rei.  The  Plaintiff 
answered  that  the  land  sold  lay  within  the  district  of  Mont- 
treal,  and  that,  therefore,  the  suit  was  properly  commenced. 

LoRANGER,  Justice  :  Held  the  exception  to  be  well  founded. 
The  cause  of  action  arose  from  the  sale  ;  the  deed  was  passed 
in  the  district  of  Terrebonne  within  which  the  Défendant 
resided.  The  attempt  made  in  the  cause  to  prove  that  the 
négociations  for  the  sale,  and  the  sale  itself,  took  place  within 

santé  étant  faite  que  les  deux  travers  de  pierres  ne  pouvaient  être  replacés 
comme  auparavant,  le  Défendeur,  sous  les  ifispositionB  du  §  3  de  la  sec.  42  du 
ch.  24  de  l'Acte  des  Municipalités,  était  en  faute  d'avoir  défait  cette  clôture 
de  pierres,  sans  avoir  au  préalable  obtenu  le  consentement  du  Demandeur, 
ainsi  que  l'inspecteur  lui  avait  donné  instruction,  et  était  responsable  des  dom- 
mages qui  avaient  pu  en  résulter.  (Cour  de  Circuit,  Montréal,  19  février  1862, 
Bkkthelut,  J.,  10  R.  J.  Ji.  y.,  p.  206.) 

(I)  V.  art.  34  C.  P.  C 
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tlic  district  of  Montréal  had  failed  ;  nor  could  paroi  évidence 
to  prove  such  factH  be  allowed.  It  could  not  be  said  that  the 
whole  cause  of  actiot:  had  arisen  within  the  district  of  Mont- 
réal, and  the  Défendant  raust  therefore  hâve  congé  of  thè 
(leinand. 

JuDGMENT  :  "  Considérant  que,  lors  de  l'assignation,  le  Dé- 
fendeur était,  comme  il  est  encore,  domicilié  en  la  paroisse  de 
Ste  Thérèse  de  Blainville,  dans  le  district  de  Terrebc-  »e,  oii  il 
a  été  assigné  ;  que  la  cause  d'action,  qui  est  la  vente  consentie 
par  Julien  Leblanc  au  Défendeur,  en  la  paroisse  susdite,  est 
née  dans  le  district  de  TerreVtonne,  et  que  l'exploit  d'assigna- 
tion et  les  libelles  de  la  demande  n'offrent  aucune  des  con- 
ditions voulues  par  la  loi,  et  dont  le  Demandeur  a  justifié,  pour 
donner  jurisdiction  au  tribunal  sur  le  présent  litige,  maintient 
l'exception  déclinatoire  produite  par  le  Défendeur,  déclare  que 
le  Défendeur  était  mal  assigné,  et  lui  donne  congé  de  la 
demande  et  exploit  d'assignation."  (14  D.  T.  B.  C,  p.  442.) 

MoHEAU,  OtriMET  and  Chapleau,  for  Plaintiff. 

Belle,  for  Défendant. 


H 
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CORPORATION  MUHIOIPALE. 

Cour  de  Circuit,  Québec,  24  mars  1864.   ' 

Présent  :  Tascheheau,  juge. 

Rhéatjme,  Appelant,  et  La  Corporation  du  comté  de  Lot- 
BINIÈRE,  intimée. 

Jtigé:  l*'  Que  le  conseil  municipal  d'im  comté  et  la  corporation  de  ce 
même  comté  sont  une  seule  et  même  p.^rsonne. 

2*^  Que,  dans  l'espèce,  les  délais  dans  Insçiuels  la  signification  du  cau- 
tionnement et  de  la  r>3quête  doit  être  faite  ne  sont  pas  à  peine  de 

luiliité. 

Cette  cause  était  un  appel  à  la  Cour  de  Circuit,  d'une  dédi' 
sion  d'un  eonseil  de  comté,  homologuant  un  procès- verbal, 
relatif  à  un  chemin  et  pont,  et  institué  sous  l'empire  de  la 
sec.  67  ch.  24  du  stat.  réf.  du  Bas-Canada.  (1)  Par  les  sous- 
sections  5  et  8  de  la  section  suscitée,  il  est  réglé  que  l'Ap- 
pelant devra  signifier  copies  du  cautionnement  et  de  la  requête 
en  appel,  .sous  quinze  jours  du  jugement,  au  juge  qui  aura 
prononcé  le  jugement,  et  sous  vingt  jours  à  la  partie  Intimée. 
L'Appelant  ne  «'étant  pas  conformé  à  cette  exigence  de  la  loi, 
et  n'ayant  fait  faire,  dix-neuf  jours  après  le  jugement,  (]u'une 
seiile  signification  au  secrétaire-trésorier  du  conseil  nmnicipal 

(1)  K»de24Vict.,ch.  30. 
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du  comté  de  Jjotbinière,  l'Intiinée  fit  motion  qtie  l'appol  lût 
délpouté  pouf  insuiÇiiiatice  de  signitication. 

Bossé,  J.  Q.,  pour  l'Intimée  :  L'Intimée  est  la  Corporation  <lii 
comté  do  Lptbinière,  et, lu  tribunal  qui  a  prpnoncé  Iç  jugement 
dont  est  appel  est  le  Conseil  Municipal  du  même  comté.  Co 
sont  deux  personnes  morales  bien  distinctQS  en  loi  ;  l'une. est  lu 
CorporatiQn,  le  corps  politique,  incorporé,  représentant  lo 
comté  ;  l'autre,  le  juge  ou  pouvoir  exécutif  de  la  Corporation.. 
Les  deux,  sections  du  statut  pouvaient  et  devaient  uono  êtro 
suivies,  puisquQ  les  deux  sig^iifications  voulues  pouvaient  hu 
faire  sur  deux  ditférentes  personnes  ;  of,  un-*  seule  signiHcaticHi 
a  été  faite,  dix-neuf  jours  apr^s  le  jugqïneot,  au  socrétairn 
trésorier  du  conseil,  ce  qui  ne  peut  valoir,  comme  signification 
sur  l'Intimée,  qui  ne  peut  être  assignée,  par  le  secrétaire 
trésorier  du  conseU,  et  ne  peut  valpir  non  plusjcommo  signiti- 
cation au  juge,  puisqu'elle  est  faite  après  les  délais  vuulns. 
D'ailleurs,  de  deux  choses  l'une,  ou  bien  Je  Conseil  de  comté  tt 
la  Corporation  sont  deux  personnes  distinctes,  et,  alors,,  il 
aurait  fallu  deux  significations,  ou  bien  elles  sont  une  seule  ofc 
même  personne,  et  alors  la  même  personne  se  trouverait  à  lu 
fois  juge  et  Intimé,  ce  qui  est  impo.ssible.  La  statut  a  donnr 
un  appel  sous  les  conditions  qu'il  indique,  et  à  ces  conditions 
seules;  et  si  l'Appelant  ne  s'yest  pas  confiirmé, son  appel  doit 
être  débouté. 

Gleason,  pour  l'Appelant:  J'admets  que  la  signitication 
faite  au  Juge  n'a  pas  été  faite  dans  los  délais  voulus,  mais  lo 
Conseil  et  la  Corporation  du  comté  sont  unj  seule  personne. 
C'est  là  ce  qui  arrive  lo  -plus  souvent,  et  c'esi  là  en  que  la  loi 
a  dû  avoir  eu  on  vue.  L'on  permet  ordinairement  .d'amender 
les  défauts  qui  peuvent  se  rencontrer  dans  les  appels,  et  l'ir- 
régUlarité  dOiitdn  se  plaint  n'est  pas  une  de  celles  qui  doive 
faire  priver  une.  partie.de  > son  recours  devant  un  tribunal 
Supérieur.      .  <  ^ 

TasohereAU,  Juge  :  La  motion  doit  être  renvoyée,  lo.  Parce' 
quede  Conseil  Municipal  d'un  comt^,  et  la  CorporatiQn  de  ce 
même  comté  sont  une  seule  et  mènne  personne.  2pv  Pai'ce  que. 
les  clauses  du  Statut  qui  prescrivent  le  temps  dans  lequel  loi^ 
signifipations  des  cautionnement  et  requête  doivent  être  faites, 
ne  sont  pas  à  peine  de  nullité,  et  que  les  délais  n'y  sont  pas 
fixés  d'u^6  manière  absolue.  3o.  Parce  que  les  règles  d'inter- 
prétation vfiulenc  que  l'on  applique,  plutôt  l'esprit  que  la  lettre 
de  la  loi.  Motion  renvoyée.  (14  £>.  %.B.  G.,  p.  444.)     .. 

Fourrier  et  Gleason,  pour  l'Appelant. 

BpssÉ;et_Po.ssÉ,  pour  l'Intimée.  /       ' 
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BADIEARRET  AVAHT  JUOBHEMT.-BZOBPTIOH  A  LA  PORHB. 

SuPERioH  Court,  Montréal,  30  mars  18(54. 
Before  Beuthelot,  Justice. 
(iiHoux,  Plai-  tiff,  VK  Gareau,  Défendant. 

Jiigi :  Qu'un  a(Tl  ^""It  jwur  un  writ  de  saisie-arrôt  before  judsinent,  et 
lo  writ  ni^uie,  \)ey>  tic  attaqués  par  une  ext-eption  à  lu  forme.  (1) 

The  case  was  coninienced  by  a  writ  of  sainie-aiTêt  before 
judginent,  and  Défendu nt  filed  an  exception  à  la  faillie  "  to 
the  writ  and  aflidavit,"  on  the  ground  that  Défendant  was 
nota  trader;  that  Plaintiff  had  failed  to  set  fort  h  that  after 
the  alleged  refusai  to  settle  with  Plaintiff,  he  Défendant  had, 
continued  to  carry  on  trade,  denying  the  alleged  sécrétion  of 
t'tt't'cts,  and  the  intention  to  defraud,  and  nll  the  allégations  of 
the  affidavit  ;  conclusion  that  the  aAidavit  be  declared  insuffi- 
cient  and  irregular,  and  that  the  writ  and  attachment  under 
it  be  set  aside.  The  exception  was  met  by  an  answer  in  law 
on  the  ground  that  the  allégations  were  not  matters  of  excep- 
tion d  la  forme,  or  of  any  prelitninary  exception,  and  were 
wholly  unfounded  in  law. 

BERTHELor,  Jpstice  :  Stated  that  the  judgment  of  the, 
Court  of  Appea)""  the  case  of  Molsona  Bank  and  Leslie,  (2) 
had  settled  the  raised  in  the  cause  ;  and  that  an  affida-. 

vit  for  saisie-arrtv  iiiight  be  attacked  by  an  exception  à  la 
foiine.  The  jurisprudence,  as  settled  by  that  case,  had  been 
followed  by  the  other  Judges  of  the  Court,  and  he  would  not 
give  a  judgment  adverse  to  the  décision  in  appeal  at  the 
sanie  time,  he  did  not  décide  that  the  affidavit  could  not  be. 
attacked  by  another  form  of  plea.  Judgment  dismlssing 
answer  in  law.  (14  D.  T.  B.  C,  p.  447  et  8  j!,  p.  164.) 

Johnson  and  Piché,  for  Plaintiff. 

MoREAU  and  Ouimet,  for  Défendant. 


(1)  V  art.  819  et  8.>i  C.  P.  C. 

(2)  12  R.  .T.  R.  Q.,  p.  286  et  11  R.  J.  R.  Q.,  p.  77. 
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FBOQEDURE.— BHQUBTB. 

SuPERiOR  Court,  Montréal,  1er  avril  1864. 
Beforo  Smith,  Justice. 
Beaudry,  Plaintiff,  va.  Ouimet  et  al.,  Défendants. 

Jugé  :  Que  la  Cour,  peur  caune  suffisante,  rayera  une  cause  du  rôle 
de  droit  pour  être  entendue  aux  mérites,  et  permettra  que  l'enquête  ^oit 
rouverte  pour  l'examen  d'un  témoin,  et  permettra  ausM  au  Demander.r 
de  produire  sa  déclaration  qu'il  entend  se  servir  de  la  déposition  du  Dé- 
fendeur, nonobstant  qu'une  déclaration  à  cet  effet,  faite  antérieurement, 
eût  été  rejetée  du  record,  sur  motion  du  Défendeur,  comme  irrégulière- 
ment produite.  (1) 

Smith,  Justice  :  In  this  case  Plaintif}'  has  inoved  that  the 
case  be  struck  from  the  roll  for  hearing  on  the  merits,  and 
that  the  enquête  of  Plaintiff  be  reopened  for  the  examinati,  a 
of  a  witness  ;  and  also  to  be  allowed  to  file  a  déclaration 
that  the  intends  to  make  use  of  the  déposition  of  Défendants 
as  witnesses,  which  déclaration  had  been  rejected  by  a  judg- 
ment  rendered  in  december,  1863,  (2)  as  irregularly  nled.  The 
cause  shewn  for  the  examination  of  the  witness,  in  the  affida- 
vit  filed,  is  sufficient.  Although  the  déclaration  previously 
made  has  been  rejected  us  irregularly  filed  after  enquête 
closed,  I  ain  disposed  to  permit  the  déclaration  to  be  filed  of 
record  on  the  reopening  of  the  enquête.  The  court  has  a  dis- 
crétion in  a  case  like  this  for  the  furtherance  of  Justice,  and 
it  m;\y  even  be  said  that,  although  the  statute  has  fixed  a 
delay  within  which  a  party  must  déclare  whether  he  avails 
himself  of  the  déposition  of  an  adverse  party,  yet  the  comraon 
law  gives  to  a  suitor  the  right  to  submit  the  cause  to  the  oath 
of  his  adversary,  the  permission  now  given  only  assists  to 
forward  the  substantial  rights  of  the  parties.  (14  D.  T.  B.  C, 
p.  449.) 

Roy,  for  Plaintiff. 

Moreau,  for  Défendants. 

(1)  V.  art.  251  C.  P.  C. 

(2)  Vide  12  R.  J.  R.  Q.,  p.  289. 
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Cour  Supérieure,  Québec,  5  septembre  1864. 

Présent  :  Taschereau,  Juge. 

Boswell,  Appelant,  et  Le  Maire,  les  Conseillers  et  les 
Citoyens  de  la  Cité  de  Québec,  Intimés. 

Jugf.:  1°  Que  la  Cour  Supérieure  a  juridiction,  comme  Cour  d'Appel, 
des  jugements  de  la  Cour  du  Recorder,  relativement  aux  taxes  imposées 
par  la  Corporation  de  la  Cité  de  Québec,  en  vertu  de  ses  règlements. 

2°  Que  lorsqu'une  personne,  possédant  une  propriété  destinée  à  un 
objet  spécial,  te!  qu'une  brasserie,  a  été  taxée  a  plus  que  la  valeur  ac- 
tuelle de  sa  propriété,  en  conséquence  de  la  valeur  additionelle  qu'elle 
acquiert  parle  négoce  que  l'on  y  fuit,  elle  ne  peut  être  taxée  en  sus  sur 
le  revenu  annuel  de  tel  négoce. 

L'Appelant  se  plaignait  des  cotisations  municipales  de  Qué- 
bec sur  sa  propriété,  comprenant  des  bâtisses  dont  il  se  servait 
comme  brasserie,  alléguant  :  "  That  the  aggregate  value  of 
"  nine  thousand  pounds  had  been  [  ..d  upon  his  real  estate 
"  in  St  Valier  stroet,  by  the  assesmtnt  books  for  the  year 
"  1862;  that  the  said  real  estate  consisted  of  a  brewery,  and 
"  that  the  machinery  and  appointments  thereof  give  the  same 
"  its  value,  and  without  them,  the  said  real  estate  would  only 
"  be  worth  about  £5,000,  and  would  not  hâve  a  yearly  rental 
"  of  more  than  £250  ;  that  he  has  also  been  assessed  at  the 
"  sum  of  seventy-five  pounds  for  spécial  tax  on  brewers,  the 
"  said  tax  being  based  on  the  yearly  valuation  of  five  hundred 
"  pounds  as  assessed  in  the  said  assessment  book  ;  that  were  the 
"  yearly  valuation  reduced  to  the  sum  of  two  hundred  and  fifty 
"  pounds  as  it  should  be,  the  said  spécial  tax  should  also  hâve 
"  a  proportional  réduction."  Sur  cette  plainte  qui  avait  été 
portée  devant  la  Cour  du  Recorder  de  cette  cité,  jugement  fut 
rendu,  déboutant  le  Plaignant,  et  c'est  de  ce  jugement  que 
l'appel  a  été  institué. 

Taschereau,  Juge  :  Il  s'agit  d'un  appel  de  la  décision  ren- 
due par  le  Recorder  de  la  cité  de  Québec,  déboutant  la  plainte 
portée  par  Boswoll  contre  les  retours  de  cotisations  apparais- 
sant contre  lui  aux  livres  de  cotisations  de  cette  cité.  Il  s'élève 
trois  questions  :  La  1ère  est  celle  de  savoir  si  cette  Cour,  ou  la 
Cour  du  Banc  de  la  Reine,  a  juridiction  comme  Cour  d'Appel 
de  la  décision  du  Recorder.  La  2nde.  Si  les  cotisations  portées 
dans  lef  livres  de  la  Corporation  de  la  cité  de  Québec,  contre 
l'Appelant,  Boswell,  sont  exagérées  sous  le  rapport  du  montant. 
La  Sème.  Si  la  Corporation  de  Québec  avait  le  droit  d'imposer 
ces  cotisatioas.  La  1ère  de  ces  questions  est  soulevée  par  les 
Intimés,  savoir  :  La  Corporation  de  la  cité  de  Québec,  qui  nie 
à  ce  tribunal  la  juridiction  d'appel  en  semblable  matière.   En 
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référant  au  Statut  19  et  20  Victoria,  chap.  106,  on  voit  que  ce 
statut  établit  la  Cour  du  Recorder  en  la  cité  de  Québec.  On 
voit  par  le  22  Victoria,  chap.  30,  sect.  11,  que  cette  Cour  du 
Recorder  a  jurisdiction  exclusive  en  revision  des  plaintes 
relatives  au  cotisations  en  la  cité  de  Québec  et  qu'un  Juge  de 
la  Cour  Supérieure,  en  terme  ou  en  vacance,  est  le  tribunal 
d'appel  (les  décisions  du  Recorder.  Mais,  d'un  autre  côté,  l'on 
voit  que,  quoique  par  le  Statut  24  Viet.,  chap.  26,  qui  amende 
et  consolide  les  lois  relatives  à  la  Cour  du  Recorder,  et  définit 
ses  pouvoirs,  il  ne  soit  pas  donné  à  la  Cour  du  Recorder  juri- 
diction sur  les  plainte»  en  revision  de  ses  cotisations,  que  lui 
confère  le  Stat.  22  Vict.,  chap.  30,  sect.  11,  néanmoins,  confor- 
mément à  la  sect.  15  de  cet  acte,  c'est  devant  la  Cour  du 
Banc  de  la  Reine  que  l'on  doit  porter  appel  des  décisions  du 
Recorder  de  Québec.  Il  est  vrai  que  le  Stat.  24  Vict.,  chap.  26. 
amende  et  consolide  les  lois  relatives  à  la  Cour  du  Recordor, 
et  définit  ses  pouvoirs,  mais  on  remarque  que  ses  poiivoirs 
ainsi  définis,  ne  sont  que  ceux  de  sa  juridiction  originaire 
(original  jurisdiction)  lesquels  consistent  à  décider  "  toute 
action  portée  par  la  Corporation  de  Québec  pour  le  recouvre- 
ment de  taxes  et  loyei-s  dûs  à  la  Corporation  ;  taxes  des  mar- 
chés, de  l'aqueduc,  coût  de  l'introduction  de  l'eau  en  aucune 
maison,  taxes  payables  par  le  propriétaire,  le  locataire,  toute 
offense  contre  la  police,  et  le  recouvrement  de  certaines 
amendes,  par  suite  d'infraction  aux  lois  et  règlements  de  la 
dite  Corporation."  Mais  cette  loi  n'enlève  pas  spécifiquement 
au  Recorder  la  juridiction  que  lui  donne  le  22  Vict.,  chap.  30, 
sur  les  plaintes  en  réformation  de  cotisations  ;  de  fait,  cette 
dernière  loi  ne  fait  aucune  mention  du  droit  de  révision  des 
cotisations.  Il  aurait  fallu  une  législation  spéciale  pour  enle- 
ver au  Recorder  une  jurisdiction  exclusive  que  lui  donne  un 
statut  particulier,  et  il  ne  suffit  pas  de  dire  que  par  implica- 
tion une  juridiction  ou  un  pouvoir  ait  été  enlevé  par  un  autre 
statut  ;  selon  ce  raisonnement  le  Statut  22  Vict,  chap.  30, 
n'est  nullement  affecté  ni  modifié  par  le  Stat.  24  Vict.,  chap. 
26,  elle  est  en  toute  sa  force,  et  notamment  en  ce  qui  concerne 
la  revision  des  cotisations.  Maintenant,  quant  au  droit  d'appel 
(jui,  par  la  24me  Vict.,  est  conféré,  des  décisions  du  Recorder, 
à  la  Cour  du  Banc  de  la  Reine.on  voit  que  ce  droit  n'est  donné 
(]ue  pour  les  cas  spécifiquemment  énumérés  dans  le  Stat.  24 
Vict,  chap.  26,  sect  15,  et  qui  sont  ceux  dont  il  est  parlé  plus 
hatft  Nulle  mention  n'est  faite  dans  ce  statut  de  la  revision 
des  cotisations,  ni  du  droit  d'appel  des  décisions  du  Recorder, 
à  un  Juge  de  la  Cour  Supérieure,  et  il  est  à  conclure  que  la  lé- 
gislature n'a  pas  voulu  affecter  par  le  Stat  24  Vict.,  chap.  26, 
les  pouvoir"»  qu'elle  avait  conférés  au  Recorder  et  aux  Juges  do 
la  Cour  Supérieure  fen   vertu  de  la  22  Vict;  chap.  30,  sect.  11. 
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8i  l'oiï  décidait  que  le  Stat.  24  Vict.,  chap.  26,  exprime  tous  et 
chacun  les  pouvdirs'de  la  Cour  du  Recorder,  il  n'y  aurait  pas 
(l'autorité  légalement  et  spécialement  chargée  de  réviser  les 
cotisations  ;  or  la  loi  n'a  pu  avoir  en  contemplation  une  telle 
idée-,  de  laisser  à  un  cotiseur  le  drcwt  d'évaluer,  et  à  une  Cor- 
poration, le  droit -de  cotiser  nui  que  ce  soit,  sans  fournir  à 
cette  personne' le  droit  d'appeler  <le  cette  cotisation,  ou  de  la 
t'aii'e  re viser,  ce  qui  serait  le  cas,  si  le  Stat.  24  Vict.,  chap.  2fi, 
rappelait  le  Stat.  22  Vict,  chap.  30.  Ce  premier  point  décidé, 
il  devient  évident,  comme  il  est  dit  plu-»  haut,  par  la  simple 
application  de  la  sect.  15  du  Stat.  24  Vict,  chap.  26,  que- la 
Cour  du  Banc  de  la  Reine  n'est  instituée  tribunal  d'appel  des 
décisions  du  Recorder,  que  dans  les  matières  spécialentent 
énumépées  en  cet  acte,  et  que  la  juridiction  de  cette  CoUr 
(celle  de  la  CoUr  Supérieiire)  quant  à  l'appel  de  la  décision  dû 
Recorder,  relative  aux  plaintes  contre'  les  cotisations  n'est 
nuUomervt  affectée  et  reste  en  pleine  force.  La  2nde  questiôUi 
qui  est  celle  de  savoir  si  \f-  montant  de  la  cotisation  est  exa- 
géré ou  non,  ne  sOuffre  pds  de  difficulté  soUs  le  point  de  vue 
(lu  quantum.  La  preuve  faite  devant  la  Cour  du  Recorder,  ne 
donne  pas  à  la.  brasserie  de  Boswell  une  valeur  exagérée,  si 
l'on  inclut  dans  la  valeur  de  la  propriété  celle  du  mécanisme 
nécessaire -pour  «faire  fonctionner  une  brasserie;  mécanisme 
tenant  à  fer  et  à  cloùx;  tellement  indispensable,  que  sans  ce 
mécanisme  la  bras.serie  ne  serait  plus  une  bâtisse  où  l'on  fa-- 
briquerait  la  bière  ou  autre  liqueur,  et  tomberait  dans  la  caté- 
gorie des  propriétés  sans  nom,  sans  but  et  sans  utilité  spéciale; 
Les  cotise urs  ont  donc  bien  fait  de  cotiser  la  propriété  de  la 
brasserie  en  y  comprenant  la  valeur  du  mécanisme  ;  on  a  vou- 
lu faire  une  distinction  entre  le  métier  de  mallimf  et  de  -breiv- 
Mî-f/ 1  qui  s'exerçait  dans  le  même  édifice,  comme  distinct  et 
séparé,  mais  on  perd  de  vue  que  le  multing  est  le  procédé  de 
préparation  au  hrewing,  et  que  le  tout  se  confond  dans  l'ojccu- 
pation  principale,  qui  est  le èrewjiîij/.  Mais"s'élève  souslaîîème 
(lue8tion,'le  point  décisif  en  la  cause.  La  Corporation  a-t-elle 
1(!  di^oit  d'imposer  une  taxe  sur  la  brasserie,  comme  brasserie,  et 
on  mêniç  tenips' intpoHer  unéttfxesur  le  bi*asseur,  en  raison  di- 
recte de  la  cotisation  (ju'il  paie  pmii*  sa -brasserie,  ou  1©  lieu  oii 
il'e.xwce  son  iiudustricr  ?"  En  un' mot.^cette  dernière 'taxe,  ne 
serait-elle  pas  la  répétitio»  de  la  première,  sous  un  tialtf e  nom, 
auliou  d'être  uniforme  poUr  téua  leS' .bmsseUrs,  savoir,  d'un 
pKts.  fi'xe,' déterminé/ counnti  nous  "en  donné  l'idée  du  n\oi  tax, 
duiyl  Je  crois  que  la  législatuï'e*,-en  dontiant  à'Ia  Corpora- 
tion lé.  dïoifc  de  taxer  les  propriétés  >^ 'les  |)ersonnc8,  n'a  point 
vo»lu  lui  donner  le  droit  Ué  taxéi^deux  fdis"  -une  propriété; 
mai»  8t:uk?ment  une •  seule  f»is^  à  rtMao^-db  sa^Vaiêtil'  annuellej 
et-(|U»,quHnt  j»«  métivr  d*»  -Ia' personne,  la  lé^ï»llitui*è ft •  voubi 
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qu'il  pût  être  taxé,  non  pas  en  raiuon  de  son  profit,  de  sa 
valeur,  de  son  rapport,  eu  égard  à  la  valeur  plus  ou  moins 
grande  du  local  ou  s'exerce  ce  métier,  mais  qu'il  fût  taxé 
comme  métier,  d'une  manière  uniforme  pour  tous  ceux  qui 
exercent  ce  métier,  sans  savoir  si  ce  métier  s'exerce  dans  une 
propriété  de  £10.000  ou  de  £500.  Car,  en  réalité,  c'est  taxer 
deux  fois  le  brasseur  pour  la  même  chose,  que  de  lui  imposer, 
comme  la  Corporation  l'a  fait  à  l'égard  de  Boswell,  d!abord 
une  taxe  de  $150  sur  sa  brasserie,  estimée  à  $500  par  année, 
et  ensuite  de  lui  imposer  une  taxe  de  $300,  comme  taxe  des 
brasseurs,  sur  le  principe  que  Boswell,  d'après  le  règlement 
de  la  Corporation  de  Québec,  doit  payer  comme   brasseur 
une  taxe  de  15  pour  cent  sur  la  valeur  annuelle  de  la  bras- 
serie. Le  règlement  «le  la  Corporation  de  Québec,  du  25  août 
1859,  en  ce  qui  concerne  la  taxe  que  la  Législature  lui  permet- 
tait d'imposer,  par  l'acte  18  Vct,  clmp.  159,  sec.  51,  sous-sec. 
2,  aux  brasseurs,  comme  métier,  est  illégal  et  non  conforme 
à  l'esprit  de  la  loi  ;   car  ce  règlement  dit,  par  les  articles 
Nos.  1  et  2,  qu'il  sera  imposé  un  chelin  et  demi  de  tjixe  sur  le 
revenu  annuel  de  toute  propriété,  ce  qui  renferme  une  -brasse- 
rie ou  toute  autre  fabrique  ;  et  ensuite  ce  règlement,  par  la 
sec.  28,  impose  une  taxe  de  15  par  cent  sur  le  revenu  annuel 
de  chaque  brasserie,  ce  qui,  dans  mou  opinion,  est  contraire 
aux  pouvoirs  de  la  Corporation  qui  ne  peut  imposer  aux  bras- 
seurs qu'une  taxe  fixe,  uniforme,  comme  métier,  et  non  pro- 
portionnée aux  revenus  du  local  où  s'exerce  ce  métier.    Pour 
ces  raisons,  je  crois  devoir  dire  que  la  taxe  de  $150,  imposée 
sur  la  brasserie,  comme  propriété,  a  été  légalement  imposée, 
mais  qu'en  raison  de  l'illégalité  du  règlement  au  dit  article  28, 
la  Corporation  de  Québec  ne  peut  recouvrer  de  BoswoU  la 
taxe  de  $300,  imposée  sur  lui,  comme  brasseur,  calculée  sur  le 
revenu  annuel  de  sa  brasserie  :  en  conséquence,  le  jugement 
du  Recorder  est  modifié,  en  ce  que  l'item  de  $300,  chargé  con- 
tre l'Appelant,  est  retranché,  et  il  est  ordonné  que  ce  montant 
soit  retranché  du  livre  de  cotisations,  avec  dépens  '  contre  la 
Corporation.  "  La  Cour,  considérant  que  cette  Cour  a  juridic- 
tion pour  connaître  de  l'appel  susdit,  et  considérant  que  telle 
juridiction,  comme  Cour  d  Appel  en  pareille  matière,  n'a  pas 
été  enlevée  par  l'acte  ou  statut  provincial  passé  en  l'année 
vingt-quatrième  du  règne  de  Sa  Majesté,  chapitre  vingt-six, 
et  que  l'appel  accordé  par  le  dit  statut  à  la  Cour  du  Banc  de 
la  Reine,  n'est  que  de  la  décision  de  certaines  causes  civiles 
ou  infractions  des  lois  et  règlements  de  police  énumérées  au 
dit  acte,  et  que  le  statut  passé  en  la  vingt-deuxième  année  de 
Sa  Majesté,  chapitre  30,  section  11,  n'est  nullement  rappelé 
par  le  dit  statut  24  Victoria,  chapitre  26,  ou  aucun  autre  statut  : 
Considérant  qu'il  n'y  a  pas  eu  exa^ration  dans  l'évaluation 
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(le  la  brasserie  du  dit  Joseph  Knight  Boswell,ni  dans  l'estima- 
tion de  sa  valeur  annuelle,  et  que  la  Corporation  de  Québec 
était  légalement  revêtue  du  pouvoir  d'imposer  la  taxe  ou  coti- 
sation apparaissant  sous  le  No.  1,  dans  l'état  ou  extrait  des 
livi-es  de  cotisations  de  la  dite  Corporation  de  Québec,  au  mon- 
tant de  cent  cinquante  piastres,  et  qu'il  était  permis  aux  coti- 
seurs  de  faire  entrer  dans  l'estimation  de  la  propriété  de  la 
brasserie,  et  dans  la  cotisation  d'icelle,  la  valeur  du  méca- 
nisme d'icelle  bi-asserie  :  Considérant  que  la  Corporation  de 
Québec,  n'avait  pas,  par  la  loi,  lors  du  vingt-cingt  août  1859, 
le  pouvoir  de  taxer  deux  fois  le  même  immeuble  pour  le  même 
i)bjet,  mais  pouvait  taxer  une  seule  fois  la  brasserie  de  Bos- 
well,  et  le  taxer  lui-même  comme  exerçant  un  métier,  savoir  : 
celui  de  brasseur  :  Considérant  que  la  cotisation  de  trois  cent 
piastres,  que  les  Intiinés  réclament  contre  l'Appelant  a  été  im- 
posée contre  l'Appelant,  par  suite  de  la  section  28  du  règle- 
ment de  la  dite  Corporation,  fait  et  pas.sé  le  vingt-cinq  avril 
1859  :  Considérant  que  la  dite  section  du  règlement  impose 
contre  les  brasseurs  une  taxe  de  quinze  louis,  pour  chaque 
cent  louis  de  la  valeur  annuelle  cotisée  da  la  brasserie  de  tel 
brasseur,  et  que  ce  moyen  de  taxer  n'est  pas  uniforme,  et  n'est 
pas  conforme  aux  exigences  de  la  loi  ;  la  Cour  déclare  la  sec- 
tion 28,  du  susdit  règlement,  illégale,  et  ordonne  que  la  somme 
de  trois  cent  piastres  imposée  et  chargée  contre  Boswell 
comme  brasseur,  et  apparaissant  dans  le  livre  de  cotisation  de 
la  dite  Corporation,  contre  Boswell,  soit  retranchée  des  livres 
de  cotisation.  (14  D.  T.  B.  G.,  p.  450.) 

Campbell  et  Gibsone,  peur  l'Appelant. 

Baillargé,  L  g.,  pour  les  Intimés. 


OERnORARI.— AFPEL. 


Banc  de  la  Reine,  en  Appel,  Montréal,  6  Septembre,  1864. 

Présents  :  DuvAL,  Juge-en-Chef,  Meredith,  Mondelet, 
Drummond  et  Badoley,  Judges. 

Boston  et  al.,  Appelants,  et  Leli^vre  et  al.,  Intimés. 

.TvLgé  :  Qu'un  juKf^iiient  de  la  Cour  Supérieure  sur  un  writ  de  Certiorari 
est  n'n  jugement  final  et  en  dernier  ressort  ;  et  que,  dans  l'espèce,  il  n'y 
a  pas  appel  de  tel  jugement  &  la  Cour  du  Bano  de  la  Reine,  telle  que 
constituée  dans  le  Bas-Canada. 

Appel  d'un  jugement  de  la  Cour  Supérieure,  (Monk,  Juge) 
renclu  le  27  juin,  1862,  annulant  un  bref  de  certiorari  émané 
de  la  même  Cour,  le  4  décembre,  1861,  à  la  requête  de  Boston, 
en  son  vivant,  seigneur  des  seigneuries  Thwaite  et  St  James, 
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pour  la  l'cvision  de  la  décision  finale  rendue  le  29  mai,  18(11, 
par  Lelièvre,  Dumas  et .  Delagrave,  Commissaires  Reviseurs 
BOUS  l'autorité  de  l'acte  seigneurial,  la  dite  décision  finale  con- 
fii'inant  un  jugement  de  Henry  Judah,  commissaire  sous  l'au- 
torité du  même  acte,  dont  Boston  avait  appelé  devant  eux. 
Le  2  mars,  1863,  les  Intimés  présentèrent  une  motion  pour 
faire  rejeter  le  bref  d'appel  en  cette  cause  ;  lo.  "  Parce  que  le 
jugement  rendu  en  la  dite  cause  ou  instance  par  la  Cour  Su- 
périeure siégeant  en  la  dite  Cité  de  Montréal,  le  27  juin,  1862, 
et  dont  se  plaignent  les  Appelants,  est  un  jugement  final  et  en 
dernier  ressort  "  ;  2o.  Parce  que,  par  et  en  vertu  d'un  Acte(l  j 
du  Parlement  de  cette  Province,  il  est  déclaré  qu'il  n'y  aura 
aucun  appel  de  tel  jugement.  '  (2)  Le  5  septembre,  1863,  la 
même  motion  fut  renouvelée  de  la  part  de  l'honorable  A.  A. 
Uorion,  alors  procureur-général  pour  le  Bas-Canada,  le  Juge- 
ment sur  cette  motion  est  comme  suit  :  "  The  Court,  consider- 
ing  that,  in  and  by  the  judgment  and  décision  of  Henry 
Judah,  one  of  the  cominissioners  under  the  Seigniorial  Act.'in 
the  matter  of  the  Fiefs  of  Thwaite  and  St.  Jaines,  dated  the 
sixteenth  April,  1857,  and  complained  of  by  petitioners,  there 
dooH  not  appear  to  be  or  to  hâve  been  'any  excess  of  autho- 
rity  or  jurisdiction  exercised  by  Judah  :  Considering  thsit,  by 
his  pétition  in  appcal  from  the  judgment  and  décision  of  Ju- 
dah, in  due  course  of  law,  to  the  revising  ct)mmis8ioners 
Siméon  Lelièvre,  Norbert  Dumas  and  Cyrille  Delagrave,  peti- 
tioner  did  in  eft'ect  recognize  the  jurisdiction  and  authority  of 
Judah,  and  of  the  revising  commissioners  to  adjudicate  and 
décide  upon  ail  and  every  the  claims,  pretensions  and  rights 
of  petitioner, .in  the  matter  of  the  Fiefs  and  seighiories  of 
Thwaite  and  St.  James:  Considering  that,  in  the  final  judg- 
ments  and  décisions  of  the  revising  commissioners,  Lelièvre, 
Dumas  and  Delagrave,  nmde  and  rendered  in  the  matter  of 
Fiefs  ang  seigniories  of  Thwaite  and  St.  James,  on  the  twenty 
ninth  day  ot  May,  1861,  confirming  the  judgment  and  deci- 

(1)  Stttt.  Réf.  B.-C,  cap.  88,  sec.  17  ;Ibi(l.,  cap.  41,  secs.  19  et  siiiv  ;  Ibiil., 
cap.  89,  sec.  6. 

(2)  Certaines  procéilures  «les  commissaires  pour  la  construction  et  rAparn- 
tion  (les  églises,  etc. ,  relatives  à  la  construction  d'une  église  en  la  paroisse  de 
Saiut-Franyois-du-Lac,  avaient  été  transmsics  à  la,  Cour  du  Banc  du  Roi  au 
moyen  d'un  bref  de  vertiorari.  Le  jugement  de  la  Cour. du  Banc  du  Roi  confirma 
les  procédures  des  commissaires.  Sur  Appel,  les  App^llants  s'efforcèrent  de 
Soumettre  ce  jugement,  ainsi  que  les  procédures  des  commissaires,  ji  la  revi- 
sion de  la  Cour  d'Appel.  Les  Intimés  firent  motion  que  le  bref  d'appel  fût 
déclaré  nul  et  l'appel  mis  au  néant,  sur  le  principe  que  la  Cour  d'Appel  n'a- 
vait pas  juridictitm  pour  reviser  un  jugement  rendu  dans  la  cour  inférieure 
sur  rertiorari.  La  cour,  déclarant  cette  prétention  fondée,  rejeta  l'appel.  (Ba- 
zin tt  al.  et  Crevier  et  ni.,  et  Hein'y  et  aJ..,  commissaires,  etc.,  Cour  d'Appel, 
Bas-Canada,  avril  1843,  Stitart,  J.  ea  C,  Bowen,  J.,  Stewart,  J.,  L.  Va- 
NET,  J.,  P.  Panet,  j.,  et  Bèdard,  j.,  3  Revue  de  Leg.,  p.  401.) 
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sion  of  Judah,  of  the  sixteenth  April,  1857,  and  of  which  final 
jiulgments  and  décisions  petitioner  lias  also  complained,  there 
tloos  not  appear  to  be  or  to  hâve  been  exercised  any  excess  of 
authority  or  jurisdiction  by  the  revising  coinmissioners,  not- 
withstanding  that  some  of  the  claims  for  indeuinity  made  by 
petitioner  which  were  rejected  by  Judah,  and  the  revising 
coiiimissionerH,  as  illégal,  appear  to  be  well  founded  in  law, 
and  that  petitioner  ought  to  hâve  been  admitted  to  proof  in 
respect  thereof  :  Considering  that  none  of  the  afore^aid  judg- 
nu'nts  and  decisioiis  can  in  law  be  inipeached,  questioned, 
iiivalidated  or  qnashed  by  proceedings  under  and  in  virtue  of 
a  writ  of  certiorari  in  the  manner  and  form  sought  by  peti- 
tioner, doth  grant  and  déclare  absolute  the  said  rule  to  (juash 
and  set  aside  the  saitl  writ  of  certiorari,  with  costs,  and  the 
proceedings  and  record  in  this  matter  are  ordered  to  be  re- 
initted  to  the  said  revising  conimissioners. 

Barnard,  for  Appellants  :  Besides  the  question  whether  the 
cnglish  law  grants  a  writ  of  error  in  a  case  of  certiorari,  and 
the  other  question  whether,  under  the  statutes  giving  spécial 
powcrs  to  our  Court  of  Appeals,  an  appeal  lies  hère,  if  it 
does  not  in  England,  there  is  the  further  question  whether 
this  is  strictly  the  case  of  an  appeal  on  a  certiorari.  As 
to  the  law  in  England,  no  case  is  cited  specially  relating 
to  certiorari.  The  only  cases  relate  to  pereinptory  nianda- 
mits.  "  As  at  common  law,  says  Tapping,  on  Maiulamus, 
"  p.  397,  a  writ  of  error  does  not  lie  except  upon  a  judgment, 
"  or  on  an  award  in  the  nature  of  a  judgment,  the  words  of 
"  the  writ  being,  '  Si  judiciuni  redditum  sit,  &c.,'  so  it  was  at 
"  an  early  period  held  not  to  lie  to  review  the  décision  or 
"  judgment  of  the  Court  of  B.  R.  on  the  avard  of  peremptory 
"  mandamus,  because  thei*e  was  no  recor-d  on  which  error 
"  could  be  brought,  it  being  a  mère  award  of  the  writ."  The 
reason  given  in  R.  vs.  Trinity,  8  Moil.,  27,  and  l  Strange,  520, 
iH  the  omission  in  the  judgment  of  the  words,  ideo  conndera- 
tam  est.  If  we  suppose  in  existence  a  Court  of  Revision  with 
tlio  powera  naturally  incident  to  such  a  Court,  such  reasoning 
niust  be  considered  very  unsatisfactory  ;  for  whatever  the 
form  adopted,  there  is  a  décision  involving  perhaps  the  most 
important  matter  which  can  be  conceived,  and  that  décision, 
it  might  be  a  final  one.  It  is  possible  the  form  of  the  procee  I- 
iiigs  worked  in  a  manner  which  was  not  intended,  the  absence 
of  record  makiug  an  appeal  impossible.  The  Court  of  B.  R. 
issuing  prérogative  writs,  was  moreover  for  a  long  period 
fibsolntely  the  court  of  last  resort  ;  fcho  Court  of  Exchequer, 
as  first  created,  having  been  itivested  with  the  powers  of  a 
court  a  error  only  in  cases  expressly  limited,  (1)  and  the  ju- 

(1)3  Stephen's  Coin.,  p.  419. 
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risdiction  of  the  House  of  Lords  being  considered  an  usurpa- 
tion, and  constantly,  if  not  always,  openly  resisted.  (1)  In  two 
of  the  leading  cases,  (2)  the  Judges  were  inclined  to  think 
error  would  lie,  if  costs  had  been  awarded  by  the  Court 
below.  The  stats.  9  Ann,  c.  20,  Ist  Wm.  4,  c.  21,  having  per- 
mitted  the  joinder  of  issue  on  the  return  to  a  writ  of  manda- 
mus,  the  objection  founded  on  the  absence  of  a  formai  judg- 
ment,  and  probably  of  a  record,  disappeared,  and  error  was 
held  to  lie.  In  a  more  récent  statute,  6  and  7  Vict,  c.  67,  the 
right  to  an  appeal  was  specially  recognized,  even  it  is  thought 
in  cases  of  peremptory  vianduTniis.  But  whatever  progress 
the  question  seems  to  hâve  made  in  Ëngland,  a  spécial  réfé- 
rence to  the  last  mentioned  statute,  and  to  the  case  of  R.  vs. 
Manchester  R.  3  Q.  B.  R.,  p.  528,  decided  in  1842,  previous 
to  the  passing  of  the  stat.  6  and  7  Vict.,  c.  67,  must  produce 
the  conviction  that  the  question  has  not  yet  been  considered 
in  England  in  ail  its  relation,  and  that  much  remains  to  be 
done  before  it  is  placed  upon  a  logical  basis.  In  the  year  1842, 
the  question  received  much  attention  in  the  United  States,  on 
the  occasion  of  the  celebrated  Canadian  case  of  Holmes,  who 
asserted  the  principle,  that  Courts  of  revision  of  right  hâve  the 
revision  of  décisions  rendered  on  prérogative  writs.  Such  was 
in  effect  the  view  taken  by  Judge  Story,  Chief- Justice  Tane^', 
and  two  other  Judges  of  the  Suprême  Court  of  the  United 
States,  and  it  was  the  means  of  saving  Holmes  life.  (3)  It 
is  upon  a  considération  of  ail  that  can  be  said  on  the  sub- 
ject  that  Chief-Justice  Redfiéld  seems  to  hâve  arrived  at  the 
very  natural  and  reasonable  conclusion  that  where  the  Court 
having  jurisdiction  to  award  the  writ  is  not  the  Court  of  last 
resort,  its  judgments  are  révisable.  (4)  It  must  be  obvious 
that  to  establish  that  error  lies  in  the  case  of  mandamtis,  is 
to  establish  that  it  lies  in  the  case  of  ail  prérogative  writs. 
By  the  writ  of  certiorari,  the  Court  exercising  the  superin- 
tendinsr  jurisdiction  coTitrols  the  inferior  jurisdictions,  as  it 
Controls  them  by  the  writ  of  mandamus.  The  essence  of  both 
writs  is  the  same  only  that  in  practice  mandamus  is  used  to 
set  a  jurisdiction  in  motion,  and  the  certiorari,  in  gênerai,  to 
correct  its  judgments.  But  in  practice  the  two  writs  are  ofteii 
merged,  certiorari  becoming  mandamxis,  and  vice  versa  ;  vide 
an  instance  in  Redfiéld,  on  Railways,  p.  469.  Vide  also  on  the 
identity  of  nature  of  certiorari  and  mandamus,  3  Stephen's 

(1)2  Chitty's  Practice,  p.  585. 

(2)  Dean  vs.  Dowf/cUt  P.  Wm>i.,M8,  and  Dean  Dunbliu  vs.  Kiw/.  I  Bro.,  P. 
(;..  p.  73. 

(3)  The  case  is  fiilly  reported  in  14  Peters,  p.  540. 

(4)  RedfieUl,  on  Railways,  p.  468. 
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Coin.,  p.  405.  (1)  If  tho  views  above  expressed  be  concurred 
in,  it  could  not  bo  considered  stran^e  that,  whilo  the  proceed- 
in^  in  error,  on  niandainus  and  haheaa  corpus  reniained  in 
such  an  unsatisfactory  position,  no  proceedings  in  ei'ror  should 
hiive  been  attenipted  in  certioiuri,  with  which  are  seldoni 
coiinected  umtters  of  great  importance.  So  much  for  the  law 
in  England.  But  whatever  doubt,  if  any  could  exist  there, 
iione  under  the  constitution  of  our  Court  of  appcals  can  exist 
hère.  {2)  The  language  used  is  immensurably  stronger  than 
that  used  in  the  statutes  creating  Courts  of  Error  in  England, 
or  the  United  States  ;  and  inoreover  an  appeal  under  the  last 
nieutioned  section  is  given  from  any  judgnient  in  ail  cases 
where  the  matter  in  dispute  exceeds  £20  sterling  ;  attention 
is  particularly  called  to  the  observations  of  the  judgesalready 
nientioned  in  the  case  of  Holmes,  on  the  question  whether 
the  Word  suit  was  suflSciently  broad  to  cover  a  writ  of  prohi- 
bition. (3)  With  regard  to  the  effect  of  sec.  16,  cap.  88,  Cons. 
Stat.  L.  C,  it  is  not  apprehended  it  could  give  rise  to  much 
cHtHculty.  If  Appellants  hâve  not  the  right  of  appeal  aliunde, 
this  statute  does  not  give  it  to  them.  But  if  they  hâve  it,  tlps 
statute  does  not  take  it  away.  (4)  With  regard  to  the  last 
([uestion,  although  the  judgment  has  been  rendered  on  the 
occasion  of  proceedings  in  a  case  of  certiorari,  the  appeal 
from  that  judgment  cannot  strictly  be  said  to  be  an  appeal  on 
a  certiorari.  The  question  raised  on  the  appeal  has  nothing 
whatever  to  do  with  the  right  of  the  Supenor  Court  to  issue 
the  writ,  or  with  the  expediency  of  issuing  it,  or  with  the 
illegality  of  the  proceedings  sought  to  be  corrected.  Ail  thèse 
questions  are  settled.  The  writ  has  issued.  The  commissioners 
in  compliance  with  its  exigency,  hâve  returned  their  proceed- 
ings, and  the  Superior  Court  has  declaî'ed  they  ought  to  be 
corrected.  The  object  of  this  appeal  is  simply  to  establish  that 
the  Superior  Court  has  the  power  to  grant  the  redress  which 
it  déclares  ought  to  be  granted  ;  and  that  section  29  and  the 
second  paragraph  of  sec.  19  of  cap.  41  of  the  Cons.  Stat.  of 
L.  C.  htive  not  taken  away  the  power  to  give  redress.  Upon 
tliis  point  Appellants  hâve  every  confidence  they  will  be  able 
to  convince  this  court,  and  they  send  herewith  ,  a  mémoran- 
dum of  the  authorities  upon  which  they  rely.  But  certainly 
the  objections  taken  in  England  cannot  apply  hère,  since 
there  is  a  formai  judgment  drawn  up  is  the  ordinary  forni, 

(1)1   Tidd.,  397  et  seq.  :    Idem  2nd   vol.,   pp.    1134  et  seq.  ;  2  Chitty, 
pp.  353  et  seq.  ;  Idem,  pp.  218  et  8cq.,  and  p.  375. 

(2)  Cons.  Stat.  L.  C,  cap.  77,  secs.  4,  5,  23. 

(3)  Hofmex  vs.  Jennisnoii,  14  Peter's  Rep.,  p.  566. 

(4)  Dwarris,  p.  673. 

TOME  XIII.  16 


242 


RAPPORTS  JUDICIAIRES   REVIsr^îS 


and  it  carrles  costs,  and  thei'e  is  rnoreover  a  record,  since  it 
has  Ijeen  transmitted  and  it  is  now  bcfore  this  court. 

MoNDELET,  Juge  :  Je  ne  comprends  pas  comment  il  se  pour- 
rait faire  (|u'il  y  eût  lieu  à  un  appel  a  cette  cour,  d'un  juge- 
ment rendu  par  la  Cour  Supérieure  sur  un  Certiorari.  La 
Cour  Supérieure  a,  à  l'égard  des  vyrits  de  prérogative,  et 
de  la  surveillance  inhéi'ente  à  sa  constitution,  sur  tous  les  tri- 
bunaux inférieurs,  la  même  juridiction  que  la  Cour  du  Banc 
de  la  Reine,  en  Angleterre,  laquelle  est  une  Cour  de  première 
instance.  Il  n'en  est  pas  ainsi  de  la  Cour  du  Banc  de  la  Reine 
en  Canada,  dont  le  nom  est  une  anomalie,  qui  n'eût  pas  existé 
si,  comme  à  Madras,  Bombay,  Calcutta,  Ceylan,  Hong-Kong, 
à  la  Nouvelle-Zélande,  dans  la  Terre  de  Van-Diemen,  dans  la 
Nouvelle-Galles  du  Sud,  à  la  Jamaïque,  dans  les  provinces  du 
Nouveau-Brunswick,  de  la  Nouvelle-Ecosse,  de  Terreneuve, 
dans  toutes  les  Colonies  Anglaises  enfin,  à  l'exception  de  l'Isle 
de  Jersey,  où  la  Cour  en  dernier  ressort,  porte  le  nom  de  Cour 
Royale  de  l'Isle  de  Jersey,  (Royal  Court  of  tho  Island  of  Jer- 
sey,) et  du  Haut  et  du  Bas-Canada,  on  eût  appelé  notre  Cour 
du  Banc  de  la  Reine  "  Cour  Suprême,"  en  lui  attribuant,  en 
môme  temps,  cela  va  sans  dire,  une  jurisdiction  appellative. 
En  Canada,  la  Cour  du  Banc  de  la  Reine,  en  matières  civiles, 
n'a  aucunement  la  surveillance  des  tribunaux  inférieurs.  Sa 
jurisdiction  est  appellative,  voilà  tout.  Quant  aux  writs  de 
prérogative,  elle  n'a  d'autre  jurisdiction,  dans  leur  exercice, 
que  relativement  à  l'haheas  carjms.  Si  l'on  prétendait  que  la 
Cour  Supérieure,  en  s'occupant,  comme  elle  l'a  fait,  de  la  ma- 
tière qui  lui  était  soumise,  a  excédé  sa  juridiction,  la  seule 
conclusion  à  en  tirer,  c'est  que  son  jugement  serait  une  nullité  ; 
il  n'y  aurait  pas  de  jugement  et  alors,  il  y  aurait  encore  bien 
moins  un  droit  d'appel  à  la  Cour  du  Banc  de  la  Reine  en  Ca- 
nada. Je  pense,  donc,  que  l'Appelant  doit  être  éconduit  de 
cette  Cour,  avec  dépens,  c'est-à-dire,  que  la  motion  des  Intimés 
pour  faire  mettre  au  néant  le  writ  d'appel,  doit  être  accordée, 
avec  dépens. 

Badoley,  Justice  :  Under  the  seigniorial  acts,  schedules 
prepared  b}'^  commissioners  are  subject  to  revision  by  a  Court 
composed  of  three  commissioners,  excluding  the  schedule 
commissioners,  the  décision  of  any  two  of  whom  shall  be 
final.  (1)  For  this  purpose  of  re vision  that  Court  shall  hear, 
try  and  détermine  ^le  matters  alleged  in  tl.e  pétition  for 
revision  (sec.  22)  and  nxay  atvard  costs  (sec.  23).  The  place  of 
the  sittings  for  tfie  Court  are  fixed  by  sec.  24.  And  this  Court 
of  revision  is  authotized  to  deciile,  of  itself,  points  not  settled 
by  the  spécial  seigniorial  Court,  (sec.  25).  The  commissioners 

(1)  Cous.  Stat.  L.  C,  cap.  41,  sec.  1»,  sub-secs.  1,  2,  3,  pp.  409,  410. 
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tlms  actiiig  in  revision  are  therot'ore  constitutcd  a  court,' 
liaving  the  attributes  thereof  as  above.  By  Con.  Stat  L.  C, 
cap.  78,  sec.  4,  tlie  Snpcrior  Court  for  Lower  Canada  has  the 
power  foUowing  :  "  E.xcopting  the  Court  of  Queen's  Bench,  ail 
courts  nnd  magistrates,  and  ail  other  persons,  ftnd  bodies  poli- 
tic  and  corporate  within  Lower  Canada,  shall  be  subjefit  to 
the  superintending  and  reforming  power,  order  and  controlof 
tho  Superior  Court  and  of  the  judges  thereof,  in  such  sort, 
inanner  and  forin  as  by  law  provided  ;  "  and  tho  Superior 
Court  is  substituted  in  effect  for  the  Court  of  Queen's  Behch 
abolished  by  the  12  Vict.,  c.  38,  and  endowed  with  ail  its 
.superintending  and  reforming  power.  The  attributes  of  tho 
Superior  Court  are  therefore  in  this  respect  extremely  gêne- 
rai and  very  large  over  ail  inferior  Courts,  but  mention  is  nofc 
made  or  spécifier!  of  its  particular  constituents  or  of  its  mode 
of  application  of  its  superintending  power  and  diflering  from 
the  more  limited  power  of  this  character  conferred  upon  the 
Circuit  Court  by  ch.  79,  sec.  3,  sub-sec.  2,  which  gives  to  the 
latter  a  concurrence  of  jurisdiction  with  the  former  for  the 
issuing  of  writs  of  certiorari  relative  to  proceedings  had  be- 
fore  Justices  of  the  peace  and  Commissioners  of  small  causes. 
In  the  Circuit  Court,  therefore,  the  superintending  jurisdiction 
is  specified  and  limited,  and  the  mode  of  operating  it  by  cer- 
ilorari  is  settled.  Now  the  seigniorial  statu  tes  pro  vide  that  the 
judgment  of  revision  shall  be  final  ;  but  this  provision  of  fina- 
lity  does  not  take  away  or  control  the  superintending  power  of 
the  Superior  Court,  and  beside  this,  speaking  for  myself  as  to 
the  extent  of  finality,  I  consider  it  a  restricted  one,  because, 
taken  in  connection  with  the  peculiar  and  exceptional  jurisdîc  • 
tion  attributed  to  the  commissioners,  the  finality  appears  to  me 
to  be  Personal  as  regards  them  and  their  action.  But  be  that  as 
it  may,  that  Court  is  unqueationably  subject  to  the  superin- 
tending power  of  the  Superior  Court.  The  question  remains, 
how  that  power  of  the  Superior  Court  is  to  be  applied  in  this 
case.  The  question  is  solved  by  the  parties  themselves  by  the 
issue  of  a  writ  of  certiorari  ;  and  the  right  to  use  that  Writ 
appears  to  me  to  be  entirely  undeniable,  because  it  is  a  béné- 
ficiai writ  for  the  subject,  and  in  gênerai  cannot  be  taken 
away  without  express  worda  in  tho  statute.  The  seigniorial 
statute  contains  no  such  words,  and  hence  the  writ  of  certio- 
rari issued  herein,  and  which  is  a  legitimate  means  of  enfor- 
cing  the  reforming  power  of  the  Superior  Court  over  inferior 
jurisdictions,  was  well  issued.  (1)  In  principle,  certiorari  lies 
tu  ail  Courts  where  the  Superior  tribunal  can  administer  the 
same  justice  as  the  Court  below,  and  also,  though  tho  cause 


(1)  1  Bl.  R,  231  ;  2  Burr.,  1040;  5  Petersdorf,  153. 
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cannot  bu  doturniiiied  in  the  highcr  tribuntil,  yt>t  this  wiit 
inay  bo  grantud  if  the  int'erior  tribunal  havc  no  juiisflictioii 
over  the  uiutter,  or  do  not  proceed  thcrein  accordin^  to  the 
provisions  of  law;  lience,  though  the  Juri.sdiction  ot'  the  Hupe- 
rior  Court  is  not  taken  away  except  as  alK)ve,  its  jH)Vver  is 
Vunitod  tojudicial  proceedi'inj»,  and  therofore  the  certiorari 
does  not  go  to  try  the  inerits  of  the  (juestion,  but  to  seo 
whether  a  limited  jurisdiction  has  exceeded  its  lK)und8  and 
hius  not  acted  in  conforniity  with  tlie  law.  It  is  therefore 
more  bénéficiai  than  a  hubeatt  cotjuks,  which  only  reujoves  iho 

Îlaint,  the  certiorari  brings  up  tdl  the  proceedings  of  tlie 
nferior  Court  for  exainination  and  for  contparison  of  its 
proceedings  with  the  law  of  its  action.  The  certiorari  does 
not  take  away  the  jurisdiction  of  the  Inferior  Court  ;  and 
that  power,  conaequently,  (1)  of  Supeiior  Courts  of  record,  to 
inspect  proceedings  of  Inferior  Courts,  and  enable  theu»  to 
set  aside  the  whole  or  part  of  the  proceedings  of  those  courts 
had  beyond  their  uower  or  contrary  to  their  duty  or  authority, 
and  if  partial,  to  leave  the  reniaining  part  untouched,  clearly 
exista  Now  aasuniing  the  legality  of  the  principles  abovo 
stated,  the  test  of  the  jurisdiction  in  this  case  is,  whether  the 
Court  of  the  Commissioners  had  or  had  not  power  to  révise 
and  did  revise  in  conformity  with  the  law  ;  not  whether  the 
conclusions  of  that  court  were  true  or  false,  légal  or  illégal  ; 
therefore,  in  this  sensé,  and  in  this  case,  it  is  unquestionable 
that  the  Court  of  the  commissioners  had  jurisdiction.  It 
appears  that  the  Superior  Court,  by  itsjudgment  upon  the 
certiorari,  has  undertaken  to  pass  upon  the  proceedings  of 
the  Commissioner  in  the  préparation  of  the  schedule,  which 
was  revised  by  the  judgment  of  revision  complained  of,  as 
well  as  upon  that  juagment  of  revision.  It  would  seem  that 
the  judgment  of  the  Superior  Court  upon  the  Commissioner 's 
proceedings  in  the  préparation  of  the  schedules  is  (juestion- 
able,  but  that  judgment  upon  the  judgment  of  revision,  whe- 
ther correct  or  not  in  part,  muât  stand  undisturbed  by  the 
court,  because  being  a  judgment  on  certiorari  this  court  has 
no  authority  to  entertain  an  appeal  thereupon.  W  hâte  ver 
are  the  légal  attributes  of  this  Court  in  ordinary  cases  sub- 
mitted  to  it,  proceedings  upon  certiorari  are  subjected  to 
and  govemed  by  express  enactments  which  control  this  Court 
in  such  proceedings.  By  Con,  Stat.  L.  C,  cap.  89,  proceed- 
ings upon  writs  of  prohibition,  certiorari  and  acire  facias, 
are  provided  for  and  regulated,  and  by  the  6th  section,  it 
is  enacted,  that  :  "  Appeals  from  final  judgments  rendered 
under  the  Act,  except  in  cases  of  certiorari,  are  provided  for 


(I)  1  Ld.  Raym.,  213  ;  5  Petersdoff,  16*2. 
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liy  chaptur  cijçhty  oiirlit."  By  cap.  88,  sec.  17,  it  is  enactcd  ; 
"  TImt  an  appeal  shall  lie  to  the  Court  of  Queen's  Bench  sit- 
tin^  in  appeal,  frorn  ail  final  judgracnts  rendercd  by  the 
Suporior  Court,  in  ail  cases  provided  t'or  by  this  Act,  and 
cliapter  89,  of  thèse  Consolidated  Statutes,  except  cauen  of  cer- 
tlorari."  It  is  true  in  principle  that  error  in  point  of  law  in 
^'iviiig  judfçment  can  only  be  avoided  by  an  appeal,  but  it  is 
equally  true  that  when  that  appeal  is  prevcnted  clearly  by 
stiitute,  the  error,  if  it  be  one  upon  the  certiorari,  must  stand. 
Now  the  words  of  the  stututes  as  above  are  clear  and  précise, 
niid  render  it  iniperative  upon  this  Court  to  déclare  that  tho 
sUitutory  exception  as  to  appeals  to  this  Court,  prevents  the 
jn(igment  of  the  Superior  Court  upon  the  certiorari  in  this 
cause,  froni  bcing  brought  within  its  appellate  jurisdiction  for 
ftny  proceeding  whatever,and  pnrticularly  by  a  writ  of  appeal, 
which  cannot  therefore  be  sustained. 

Meuedith,  Justice:  The  Provincial  Court  of  Appeals,  in 
the  case  of  Cofiin  Appellant  and  Gingras  Respondent,  (1) 
allowed  an  appeal  froin  a  ju<lginent  upon  a  writ  of  certiorari  ; 
but  subsequently  the  saine  Court  held  that  there  cannot  be 
an  appeal  in  such  case.  (2)  The  latter  décision  seems  to  nie 
to  be  justified  by  the  statute  defining  the  powers  of  this 
Court,  (3)  anfl  also  by  the  statute  deterinining  the  powers  of 
the  Superior  Court  with  respect  to  inferior  jurisdiction.  (4) 
The  matter  in  conroversy  in  this  cause  is  as  to  whether  the 
sui^niorial  conunissioners  exceeded  their  jurisdiction.  There  is 
not  any  suni  of  nioney,  or  property  of  any  kind,  in  dispute 
between  the  parties  before  us  ;  and  therefore  the  case  does  not 
soem  to  coine  within  any  of  the  catégories  mentioned  in  the 
23rd  section  of  chap.  77,  of  the  Consolidated  Statutes  of 
Lower  Canada,  which  déclares  in  what  cases  an  appeal  is 
allowed  froin  the  judgnionts  of  the  Superior  Court.  (5)  When 

(l)Stuart'8  Rep.,  560. 

(2)  Bazin  et  Crevier,  Hnprà  p.  238. 

(3)  Coll.  Stat.  L.  C,  cap.  77,  sec.  23. 

(4)  Con.  Stat.  L.  C,  cap.  78,  sec.  4. 

(.'))  Dans  Gwjy  t  '/ii!,.  .ppeUnt  avait  fait  motion  pour  permission  d'ap- 
peler à  Sa  ^Tl^jl  ■  en  sou  conseil  piivé  d'un  jugement  rendu  par  la  Cour  du 
liane  ili'  '  >  len  appel),  en  juillet  1850,  8ur  une  opposition  ù  fin  d'annu- 

ler à  1  a  d'un  jugenu       obtenu  contre  lui  par  l'Intimée.   Il  prétendait 

ijue,  \  Minimes  en  litigi      ontionnées  en  son  opposition,  la  loi  lui  accor- 

dait et  (>el.  Il  :<  été  jugé  que,  dans  l'espèce,  l'exécution  étant  la  demande 
et  l'oppii  ition  n'<  •  lut  qu'une  exception  à  cette  demande,  l'exécution  doit  ré- 
gler le  recours  dt  Appelant  ;  que  l'exécution,  ne  pouvant  être  rangée  dans 
aucune  des  catég'nieH  de  matières  mentionnées  par  la  sec.  30  du  en.  6  des 
statuts  du  Bas-Canada  de  1793,  34  Geo.  IF  (jui  dit  :  "  que  le  jugement  du  la 
"  dite  Cour  d'Appel  de  cette  province  seru  tiiial  dam  tous  les  cas  oh  la  ma- 
"  tière  eu  litige  n'excédera  pas  la  a^mme  de  cinq  cents  Uvfm  ttcrlings,  mais 
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in  addition  to  the  provision  of  law  alreody  referred  to,  wc 
bear  itt  mind  that  by  the  I7th  section  of  chapter  88,  of  the 
Consolidated  Statutes  of  Lower  Canada,  it  is  declared  that 
àh  appeal  shall  lie  to  this  court  from  ail  final  judgtnents  ren- 
dered  by  the  Superior  Court,  in  ail  cases  provided  for  by  that 
act,  «,nd  by  the  chaptér  89,  of  the  Consolidated  Statutes  of 
Lo^er  Canada,  "  except  in  caeea  of  certiorari,"  and  certain 
other  excépted  cases,  it  seeins  to  me  that  it  cannot  hâve  been 
thé  intention  of  the  Législature,  either  when  they  defined  the 
jurisdiction  of  this  court,  6r  when  they  determined  the  rights 
of  the  Superior  Court,  with  respect  to  subordinate  jurisdic- 
tiohs,  or  when  they  fraïued  the  'other  provisions  of  law  alrca- 
dy  referred  to,  to  give  a  right  of  appeal  to  thi-«  court,  from 
judgments  of  the  Superior  Court  in  cases  of  certiorari  ;  and  I 
am  therefore  of  opinion  that,  in  conforraity  with  thejudg- 
inent  of  this  court  in  the  case  of  Bazin  vs.  Crevier,  we  ought 
to  hold  that,  ftccording  to  the  law  of  Lower  Canada,  there  i.^ 
no  appeal  in  such  cases.  Whether  there  ought  not  to  be  a  right 
of  appeal,  in  sonie  cases  of  certiorari,  is  a  niatter  which,  it 
appears  to  me,  is  well  deserving  of  the  considération  of  the 
Legislatuij. 

"  The  Court  considering  that  the  law  does  not  allow  an 
appeal  to  this  court  from  judgments  rendered  by  the  Supe- 
rior Court  on  writs  of  certiorari  issued  ont  of  this  said  court, 
the  motion  of  the  attorney  gênerai  for  the  quashing  and  rejec- 
tion  of  the  writ  of  appeal  istiued  in  this  cause,  is  granted,  and 
the  writ  of  appeal  is  quashed  and  rejected."  (14  D.  T.  B.  C, 
p.  457.) 

Barnard,  pour  les  Appelants, 

POMINVILLE,  pour  les  Intimés. 

DoRiON,  W.,  pour  le  Procureur-général. 

"  dans  le  cas  excédant  cette  somme  ou  valeur,  aussi  bien  que  dans  tous  chh 
"  oh  la  matière  en  question  aura  rapport  h  aucun  honoraire  d'office,  droit, 
"  rente,  revenu  ou  aucune  somme  ou  sommes  d'argent  payables  à  Sa  Majesté, 
"  titre  de  terre  ou  d'immeubles,  rentes  annuelles  ou  telles  semblables  nia- 
"  tières  ou  choses,  dans  lesquelles  les  droits  à  venir  peuvent  âtre  liés,  un 
"  appel  sera  interjette  à  Sa  Majesté  en  Son  Conseil  Privé,  quciique  la  soiniiiv 
"  ou  valeur  immédiate  dont  est  appel,  soit  moindre  que  cinq  cents  livres 
•'  sterling...,"  la  motion  de  l'Appelant  est  rejetée.  (Ouyy  et  Wuf/y,  C.  B.  R., 
Montréal,  16  janvier  1851,  Sti'art,  J.  en  C,  Rolland,  J.,  Pankt,  J.,  et 
AvLwiN,  J.,  3  R.  J.  R,  Q.,  p.  9.) 

'  Dans  la  cause  de  Lenfiéranre  et  Allard  jugée  au  même  terme  de  la  Cour 
d'Appel  devant  les  mOmes  juge^,  une  question  analogue  s'est  présentée  sur 
appel  d'un  jugement  déboutant  une  opposition  à  fin  d'annuler  faite  par  le  Dé- 
fendeur à  la  saisie  et  vente  de  ses  immeubles.  Le  jugement  ayant  été  contir 
ihé,  l'Appelant  demanda  la  permission  d'appeler  à  âa  Majesté  en  Son  Conseil 
Ptivé.    Cette  demande  fut  rejetée,  Sir  Jamks  Stuart  J.  en  C,  rcmarquuiit 

Sue  cette  opposition  ne  contenait  aucune  matière  pécuniaire  et  ne  tombnit 
(tns  aucune  des  catégories  mentionnc^es  dans  le  statut.  (3  R.  J   H.  Q.,  p.  10.) 
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Queen's  Bench,  Appeal  Side,  Québec,  16  September  1864. 

Before   Duval,  Chief-Justice,  Meredith,  Drummond, 
MoNDELET  and  Badgley,  Justices. 

The  Grand  Tuunk  Railway  Company  of  Canada,  Appel- 
lants,  and  Miville,  dit  Deschêne,  Respondent. 

Jugé  :  lo.  Qu'une  Compagnie  de  chemin  «le  fer  est  responsable  des 
dommages soufierts  par  un  individu,  en  raison  de  ce  que,  par  la  cons- 
truction de  son  chemin,  la  Compagnie  a  coupé  certains  fossés  de  ligne 
qui  servaient  auparavant  à  l'écoulement  des  eaux,  et  a  par  cela  porté 
le  surplus  des  eaux  dans  vin  cours  d'eau  sur  la  terre  du  Demandeur, 
laquelle,  par  l'insuffisance  de  tel  cours  d'eau  à  porter  le  surplus  de  ces 
eaux,  a  été  inondée. 

2o.  Qu'on  ])areil  cas,  la  règle  de  droit  qui  dit  que:  "  Celui  qui,  faisant 
"  un  nouvel  œuvre  sur  sa  profjriété,  use  de  son  droit  sans  blesser,  ni  loi, 
"  ni  usage,  ni  titre,  ni  possession  contraire,  n'est  pas  t«nn  du  dommage 
"  qui  ix)urra  arriver  ;  "  n'est  pas  applicable. 

The  action  wa-s  brought  for  the  recovery  of  the  sum  of 
forty-five  pounds,  damages  alleged  to  bave  been  suffered  by 
the  Plaintifr,  by  reason  of  bis  land  havingbeen  overflowef?,  in 
conséquence  of  the  neglect  of  Appellants  to  keep  the  ditches 
on  each  side  of  the  railway  of  the  Company  in  proper  order. 
The  Plaintif!*  alleged  that,  by  deed  of  sale,  executed  at  St. 
Roch  des  Aulnets,  oefore  Michaud,  notary,  9th  April,  1858,  he 
sold  to  Defvmdants  a  pièce  of  land,  described  as  foUows  :  "  La 
dite  pièce  ou  portion  de  terre,  étant  partie  d'une  terre  ou  plus 
grande  étendue  de  terrain  appartenant  au  Demandeur,  située 
au  même  lieu,  et  bornée  au  front  par  le  fleuve  St.  Laurent,  en 
pi'ofondeur  par  François  Miville,  et  le  second  rang,  d'un  côté 
par  François  Miville  et  Ephreni  Hudon,  et  de  l'autre  côté  par 
Augustin  Miville."  That  the  sale  was  madc  for  the  sum  of 
£13,1,11^,  and  "  à  la  charge  par  la  dite  compagnie  de  faire 
ériger  à  ses  frais  et  dépens,  chaque  côté  du  chemin  à  lisses 
sur  la  dite  terre,  une  bonne  clôture,  devant  être  entretenue 
par  la  compagnie  ;  de  fournir  au  Demandeur  un  passage  con- 
venable, tel  que  voulu  par  la  loi,  pour  communiquer  d'une 
partie  à  l'autre  de  la  terre  à  son  besoin,  et,  en  outre,  d'entre- 
tenir le  dit  passage  ainsi  que  tout  cours  d'eau  qui  pourront 
s'y  rencontrer,  et  qu'elle  serait  sujette  à  tous  les  règlements 
municipaux  relativement  à  iceux."  That,  in  the  place  where 
the  railway  passed  upon  bis  property,  it  scparated  the  pro- 
perty  in  two  portions  nearly  equal,  the  ground  there  lying 
low,  and  that,  by  the  négligence  of  Défendants  to  keep  up 
the  ditches  which  roceive  the  waters  which  flow  on  each  side 
of  the  railway,  Plaintifl'  had  suffered  and  suffers  continuai 
•lamages  by  the  overflowing  of  the  waters  upon  the  land  of 
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Flaintiff.  The  following  judgment  was  rendered  :  "  La  Cour, 
"  considérant  que  le  Demandeur  a  souffert  des  dommages  par 
'•  le  débordement  des  eaux  des  canaux  ou  fossés  de  la  Défen- 
"  deresse,  vis-à-vis  la  terre  du  Demande  ;r,  et  par  le  fait  de  la 
"  Défenderesse,  lesquelles  eaux  ont  couvert  de  temps  à  autre 
•'  une  partie  de  la  dite  terre,  et  notamment,  dans  le  cours  de 
"  l'été  et  l'automne  1860,  condamne  la  Défenderesse  à  payer 
"  au 'Demandeur  la  somme  de  douze  louis  avec  intérêt  du  cinq 
"  janvier  1861,  et  les  dépens  d  >  la  classe  de  la  somme  adjugée." 
Lelièvre,  Q.  C,  for  Appellants  :  In  his  déclaration  Res- 
pondent  alleged,  that  he  had  sold  to  Appellants  a  pièce  of  land 
for  the  purpose  of  building  a  railway  upon  it.  The  Respondent 
then  allèges  that  in  the  place  where  the  railway  passes  upon 
his  property,  it  séparâtes  the  property  into  two  portions,  nearly 
equal  ;  that  the  ground  lies  low  there,  and  that  by  the  négli- 
gence of  Appellants  to  keep  up  the  ditches  to  reçoive  the  waters 
which  flow  upon  each  side  of  the  railway,  Respondent  had 
suffered  and  suffers  damage.  Now,  upon  referring  to  the 
voluminous  évidence  taken  on  the  part  of  Respondent,  it  will 
be  found  that  there  is  not  one  word  to  shew,  that,  if  the 
waters  overflowed  at  ail,  such  overflowing  was  caused  by  the 
"négligence  of  Appellants  to  keep  up  the  ditches  which 
receive  the  waters  which  flow  on  each  side  of  the  said  railway," 
on  the  contrary,  ail  the  witnesses  produced  by  Respondont 
say  :  that  the  damage  which  was  alleged  to  bave  been  suffered 
by  Respondent  was  so  suffered  by  reason  of  the  line  ditches 
of  Respondent's  neighbours  having  been  eut  by  the  building 
of  the  road,  and  the  waters  which  usually  flowed  through 
these  ditches  being  carried  by  the  lay  of  the  land  there,  to 
the  land  of  Respondent  and  overflowing  it  ;  another  reason 
given  by  Respondents  witnesses  is,  that  the  ditches  of  the 
Company  on  each  side  of  its  railway,  hâve  been  made  so  deep, 
that  when  their  waters  rise  as  they  usually  do  in  the  spring 
and  fall,  and  after  heavy  rains,  the  ditches  tap  the  river,  and 
its  waters  eventually  find  their  issue  over  the  land  of  Respon- 
dent which  it  submerges.  It  is  clear  that  évidence  of  this 
description  does  not  support  the  allégations  of  Respondent, 
that  it  is  by  the  négligence  of  Appellants  to  keep  up  their 
ditches  that  the  Respondent  lias  suffered  damuges  ;  in  ono 
word,  the  proof  does  not  quadrate  with  the  allégations.  Witli 
respect  to  the  law  of  the  case,  assuming  for  a  moment  that 
Respondent  has  fully  made  out  his  allégations  in  évidence,  it 
is  respectfnlly  submitted  on  the  part  of  Appellants  that,  even 
supposing  that  this  low  land  has  been  flooded  by  the  building 
of  the  railway,  they  are  not  liable  in  damages  if  they  hâve 
done  no  more  than  was  absolutely  necessary  for  the  building 
of  their  road,  the  sale  by  Respondent  to  Appellants  of  the 
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ground  necessary  for  the  building  of  the  railway,  shows  for 
what  purpose  the  land  was  sold  by  Respondent  and  acquired 
by  Appellants,  Respondent  therefore  knew  that  Appellants 
vvere  purchasing  for  the  building  of  their  railway,  The  rule 
of  law  in  matter  of  this  kind  is  distinctly  stated  by  some  of 
the  most  esteemed  authors.  (1) 

(1)  Mais,  pour  qu'un  homme  puisse  être  responsable  du  mal  dont  il  est  la 
cause,  il  faut  qu'il  y  ait  une  faute  dans  son  action  ;  il  faut  qu'il  lui  ait  été  pos- 

silde,  avec  plus  de  vigilance  sur  lui-même,  de  s'on  garantir Partout  où  un 

homme  nuit  à  un  autre  par  l'ascendant  d'une  cause  majeure,  il  est  affranchi  de 
la  réparation  ;  il  a  été  l'instrument  passif,  et  non  pas  la  cause  déterminante  du 
inallieur  qui  est  arrivé.  10  Merlin,  Rcp.,  vbo.  Qwisi  délit,  p.  496. 

Celui  (jui,  faisant  un  nouvel  œuvre  dans  son  héritage,  use  de  son  droit,  sans 
blesser,  ni  loi,  ni  usage,  ni  titre,  ni  possession  contraire,  n'est  pas  tenu  du 
dommage  qui  pourra  arriver  ;  par  exemple  si  en  faisant  une  digue  pour  se  ga- 
rantir (l'un  débordement,  il  y  exposait  davantage  celui  de  son  voisin,  dans  ce 
cas  et  autres  semblables,  les  événements  sont  des  cas  fortuits  et  des  effets 
naturels  de  l'état  où  celui  qui  fait  des  changements  a  droit  de  mettre  les  choses. 
Si  l'ouvrage  qu'un  propriétaire  ferait  sur  son  fonds  blessait  ou  quelque  loi  ou 
(jnelque  usage,  ou  si  c  était  une  entreprise  contre  un  titre,  ou  contre  une  pos- 
session, le  voisin  qui  en  souffrirait  quelque  dommage,  pourrait  l'empêcher  et 
se  faire  indemniser  de  la  perte  qu'il  aurait  soufferte.  Celui  qui  prétend  qu'un 
nouvel  (Buvre  entrepris  par  son  voisin  lui  fait  préjudice,  doit  se  pourvoir  devant 
le  Juge,  qui  pourra  faire  défense  de  commencer  ou  continuer  les  ouvrages,  jus- 
iju'a  ce  qu'il  soit  jugé  si  cet  ouvrage  doit  être  défendu  ou  permis.  Merlin, 
Rept. ,  vbo.  Dénonciation  de  Nourel  Œuvre,  pp.  501  et  502. 

On  n'est  même  pas  censé  en  faute,  en  faisant  ce  que  l'on  était  autorisé  h 
croire  avoir  le  droit  de  faire.  A  plus  forte  raison,  celui  qui  ne  fait  que  ce  qu'il 
a  réellement  le  droit  de  faire,  celui  qui  n'use  que  de  son  droit,  ne  commet 
aucune  faute.  S'il  en  résulte  quelque  dommage  pour  autrui,  c'est  un  malheur 
que  l'auteur  du  fait  n'est  pas  tenu  de  réparer,  et  qu'il  n'est  même  pas  aux 
yeux  de  la  loi,  censé  avoir  causé.  Nemo  damnam  Jtuit,  iiixi  nui  id  facit  t/tiod 
facere  jux  non  hahet.  Par  exemple,  en  creusant  un  puits  dans  mon  fonds,  je 
détourne  la  source  qui  alimentait  le  puits  inférieur  de  mon  voisin.  C'est  un 
dommage  qu'il  éprouve,  et  qu'il  éprouve  par  mon  fait  ;  mais  je  ne  suis  point 
tenu  de  le  réparer,  parce  que  je  n'ai  fait  qu'user  de  mon  droit,  sans  commettre 
aucune  faute.  Il  eu  est  encore  de  même  si  je  détourne  la  source,  captit  cu/iue, 
(|ui  prend  naissance  dans  mon  fonds,  et  dont  les  eaux,  depuis  un  temps  immé- 
morial, servaient  k  fertiliser  les  fonds  inférieurs,  ou  même  que  le  propriétaire 
de  ces  fonds  avaient  réunies  dans  un  canal,  pour  aUmenter  un  moulin  qu'il 
fait  construire  plus  bas.  Je  ne  suis  point  obligé  de  réparer  le  dommage  que 
cause  le  détournement  de  ma  source.  Telle  est  la  loi  de  la  propriété.  1 1  Toui- 
ller, No.  119,  p.  151. 

NuUuK  mletur  dolo/acere  </w»  miojure  utitur.  Loi  55ffd.e.  R.  J. 

"  Icelui  n'attente  qui  n'use  que  de  son  droit,"  dit  l'art.  107  de  la  Cov  me 
lie  Hretaijne,  C'est  une  maxime  fondée  sur  la  raison  et  universellement  re-,ae. 
"  Celui  qui  use  de  son  droit  sans  en  excéder  les  justes  limites,  n'est  f>ointteim 
"à  réparer  le  dommage  causé  à  un  autre  par  l'^ixercice  de  ce  droit."  Code 
Prwtxien,  Ire  part.,  tit.  6,  no.  36  ;  Goile  PriMxien,  ibid.,  no.  37. 

Il  Touiller,  p.  150,  note. 

Ainsi  donc,  tous  les  actes  qui  ne  sont  point  nuisibles  h  la  société,  et  qui  ne 
portent  atteinte  ni  aux  droit»  personnel»,  ni  aux  droit»  réel»  d'autrui,  sont  per- 
mis, et  ne  peuvent  être  empêchés  ni  punis,  quand  même  ils  causeraient  quel- 
(|ue  dommage  ou  préjudice  &  d'autres  personnes  :  car  remarquez  bien  qu'il  n'y 
a  que  les  attentats  h  leur»  droit»  qui  soient  défendus.  Si,  en  exerçant  les  miens, 
sans  en  excéder  les  justes  limites,  je  cause  k  autrui  du  dommage,  je  ne  suis 
|>nint  tenu  de  le  réparer,  parce  que  je  n'ai  fait  qu'user  de  mon  droit,  qu'il  est 
lui-même  obligé  de  respecter.  Nous  en  avons  déjà  vu  des  exemples  »vjtrà,  no. 
119.  1)  TouUier,  No.  122,  p.  155. 
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Caron,  pour  l'Intimé  :  Les  témoins  du  Demandeur  se  sont 
tous  accordés  à  prouver  les  faits  suivants  :  La  terre  de  l'Inti- 
mé, ainsi  que  les  terres  voisines,  jusqu'à  la  distance  de  plus 
de  quinze  arpents  de  chaque  côte  s'inclinent  légèrement  du 
sud  vers  le  nord,  et  toutes  ces  terres  sont  égoutées  par  leurs 
fossés  de  lignes,  respectifs,  qui  coulent  du  sud  vers  le  nord. 
Jusqu'au  temps  de  la  construction  du  chemin  de  fer,  les  dits 
fossés  de  lignes  ont  toujours  suffi  h,  égouter  la  terre  de  l'Inti- 
mé et  les  terres  voisines.    Lors  de  la  constiniction  du  chemin 
de  fer,  l'Appelante  a  fait  creuser,  de  chaque  côté  d'icelui,  deux 
fossés  ou  canaux  d'environ  dix  pieds  de  largeur,  sur  une  pro- 
fondeur de  deux  pieds  et  demi.    Au  moyen  de  ces  deux  ca- 
naux qui  coupent  tous  les  fossés  de  lignes  de  la  terre  de  l'In- 
timé et  de  celles  qui  l'avoisinent,  l'Appelante  a  changé  le  cours 
naturel  de  l'eau,  sur  les  dites  terres.   Le  niveau  de  la  terre  de 
l'Intimé  se  trouvant  un  peu  plun  bas  que  celui  des  terres  voi- 
sines, l'eau  qui  avant  la  construction  du  chemin  de  fer  s'écou- 
lait par  les  fossés  de  lignes  des  dites  terres,  prend  maintenant 
son  cours  par  les  fossés  ou  canaux  de  l'Appelante  jusqu'à  l'en- 
droit où  le  chemin  de  fer  traverae  la  terre  de  l'Intimé.    Ren- 
due là  cette  eau  n'ayant  pas  d'issue  du  côté  de  l'est,  coule  sur 
la  terre  de  l'Intimé  vers  le  nord  jusqu'à  la  rivière.    Dans  les 
eaux  un  peu  abondantes,  une  grande  partie  de  l'eau  de  la  ri- 
vière, au  lieu  de  suivre  son  cours  ordinaire,  à  l'endroit  où  elle 
traverse  le  chemin  de  fer,  coule  dans  les  fossés  ou  canaux 
de  l'Appelante  vers  l'est,  jusque  sur  la  terre  de  l'Intimé,  sur 
laquelle  elle  se  répand  en  coulant  vers  le  nord.    Ces  témoins 
prouvent  aussi  que  les  inondations  de  la  terre  de  l'Intiuié 
dans  le  printemps,  l'été  et  l'automne  1860,  ont  causé  plus  de 
trente  louis  de  dommages  à  l'Intimé.  L'Appelante  a  essayé  de 
contredire  une  partie  de  cette  preuve  par  des  personnes  étran- 
gères à  là  localité  en  question,  dont  les  témoignages  ne  peu- 
vent avoir  aucun  poids.    L'Appelante  a  soulevé  la  question  de 
droit,  savoir  :  si  elle  était  responsable  de  dommages  causés  à 
l'Intimé  en  usant  de  son  droit  de  construire  un  chemin  de  fer. 
Sans  doute  que  l'Intimé  ne  conteste  pas  à  l'Appelante  le  droit 
d'user  de  sa  propriété,  mais  pouvait  elle  au  moyen  des  canaux 
qu'elle  a  creusés,  changer  le  cours  naturel  de  l'eau  et  inonder 
la  terre  de  l'Intimé  ?  Pouvait-elle  ausd  changer  le  cours  ordi- 
naire de  la  rivière  et  conduire  une  partie  de  ses  eaux  jusque 
sur  la  terre  de  l'Intimé  sans  être  responsable  des  dommages  ? 
Une  pareille  proposition  n'est  certainement  pas  soutenable.  Au 
reste  l'acte  d'incorporation  de  la  Compagnie  du  Grand  Tronc 
permet  à  l'Appelante  de  construire  un  chemin,  pourvu  qu'elle 
ne  fa.sse  aucun  dommage  ;  cet  acte  lui  permet  aussi  de  faire 
passer  le  chemin  de  fer  sur  les  rivières,  mais  à  la  condition 
expresse  de  remettre  les  lieux   tels  qu'ils,  étaient  auparavant. 
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(1)  L'Appelante  a  creusé  les  bords  de  la  rivière  et  les  n  laissés 
en  cet  état,  ce  qui  a  causé  en  grande  partie  les  inondations 
dont  se  plaint  l'intimé. 

MoNDELET,  Justice  :  Had  I  had  to  décide  this  case  alone,  I 
uni  inclined  to  say  that  I  would  hâve  disniissed  thvî  action, 
intismuch  as  the  évidence  adduced  by  Plaintiff  and  Défen- 
dants is  so  contradictory,  that  Plaiutiii'and  Défendants  should 
hâve  had  the  benefit  of  such  contradictions,  and  the  doubt 
conséquent  thereupon.  I  an,  therefore,  of  opinion  that  Appel- 
lants  should  be  maintained  in  their  appoal,  and  the  judg- 
ment  of  the  Court  below  reversed.  Another  reason  for  this  is, 
that,  from  the  évidence,  it  is  iviposaihle  to  make  out,  in  any 
way,  to  what  extent,  how,  where  or  in  what  précise  uianner, 
the  (îrand  Trunk's  ditches  hâve  caused  the  pretended  dainaj^e. 
Supposing  there  has  been  any  damnée  so  caused,  there  is  no 
évidence  whatever  of  its  reality.  Witnesses  estiment  en  bloc 
as  they  say,  but  they  acknowledge  they  are  unable  to  do  it  en 
détail.  As  to  the  two  questions  of  law,  I  believe  the  preten- 
sions  of  Appellants  to  be  unfounded.  lo.  The  damages,  if 
they  actually  had  been  occasioned  as  pretended  by  Respon- 
dent,  would  be  recoverable,  as  a  compensation  indépendant  of 
the  price  allowed  at  the  tiine  of  the  expropriation.  2o.  The 
damage  in  question  is,  evidently,  to  be  recovered  by  an  action 
at  connnon  law,  and  not  by  arbitration. 

Drummond,  Justice  :  The  évidence  establishes,  in  my  opi- 
nion, the  fact  of  the  Respondent's  having  suffercd  damages 
by  the  act  and  neglect  of  App  .liants,  The  Grand  Trunk  Rail- 
road  Company,  to  an  anif^vut  even  beyond  that  which  Appel- 
lants were  condemned  ^o  pay  by  the  judgment  appealed  from. 
By  law  as  well  as  under  a  spécial  covenant  in  the  deed  of  sale, 
by  wbich  the  Grand  Trui»k  Railroad  Company  purchased  a 
portion  of  Respondent's  land  for  the  track  of  the  Railroad 
running  across  Respondent's  farm,  the  company  is  l)Ound  to 
niaintain  the  water  courses  running  through  his  land.  Instead 
of  doing  this,  the  company  changed  the  natural  course  of  the 
line  of  ditches  "fitasés  de  ligne,"  by  constructing  drains  on 
each  side  of  the  Railway  line,  thus  cutting  across  the  line 
tlitches  and  throwing  the  surface  water  over  a  part  of  the 
Kospondent's  land,  wliich  is  on  a  lower  level  than  the  adjoin- 
ing  farms.  It  was  no  doubt  necessary  that  ditches  should  be 
eut  on  each  side  of  tho  Railroad  line,  but  it  was  the  duty  of 
the  company  to  construct  thèse  ditches,  and  the  culverts  con- 
ntîcted  therewitli,  iti  such  a  manner  as  to  drain  the  lands, 
through  which  the  line  runs,  as  ettectually  as  they  had  been 
dr.iineil  bofore  the  construction  of  tlie  road,  by  tho  old  wat^r 

(1)  Stat.  R.  du  C.  ch.  66,  sec.  9,  piu".  5.  •     .      • 


'Si':\. 


252 


RAPPORTS  JUDICIAIRES  REVISÉS 


"  M|H||Ml|J 


courses.  The  évidence  addueed  by  the  compauy  is  almost 
entirely  of  a  négative  character,  having  no  référence  to  the 
time  when  the  injury  complained  of  occurred,  ail  the  Appel- 
lants'  witnesses  examined  the  land  only  on  one  and  the  same 
occasion,  at  the  request  of  the  officers  of  the  company,  afler 
the  action  had  been  brought.  They  know  nothing  about  the 
state  of  the  land  during  the  time  when  the  damages  aie 
allcged  to  hâve  been  occasioned.  Ont  of  the  eleven  witnesses 
brought  up  by  Appellants,  no  less  than  five  were  employés  of 
the  Company,  an(l  the  reniainder  are  persons  who  resided  at  a 
distance  from  Respondent's  farm.  On  the  other  hand  Res- 
pondent's  witnesses  réside  in  the  immédiate  neighborhood,  of 
the  farm.  Most  of  them  were  in  the  habit  of  visiting  it  fre- 
quently  during  the  season  when  the  injury  is  alleged  to  hâve 
been  sustained,  and  are  uuanimous  in  their  opinions,  save 
some  différence  in  the  estimation  of  damages.  They  do  not 
appear  to  hâve  any  interest  in  the  matter  ;  and,  taking  every- 
thing  into  considération,  I  do  not  think  the  weight  which 
their  testimony  should  hâve  in  the  décision  of  the  case,  has 
been  materially  impaired  by  the  évidence  addueed  on  the  part 
of  Appellants.  The  judgruent  should  theï'efore  be  confirmed. 
Meredith,  Justice  :  It  is,  I  think,  proved  that  the  drains 
of  the  Railroad,  during  freshets,  caus^  to  some  extent.  an  ac- 
cumulation of  water  on  the  parts  of  Respondent's  farm  which 
a^djoin  the  road.  But  it  is  aiso  proved  that  the  drains  on  the 
Responflent's  farm,  were,  at  the  time  of  the  alleged  injury,  in 
very  bad  order  ;  so  much  so  as  to  make  it  impossible  to  say, 
whut  proportion  of  any  damage  actually  sustained,  is  attri- 
butable  to  the  drains  of  the  Railroad.  Besides  this  Respon- 
dent  ought  to  hâve  given  notice  to  Appellants  when,  as  he 
contends,  he  ascertained,  that  the  drains  were  injuring  him  ; 
(1)  and  had  this  been  done,  the  true  extent  and  cau.se  of  the 
damage,  could  hâve  been  ascertained.  No  such  notice  however 
was  given  ;  and  the  conséquence  is  that  it  is  impossible  to  s  ly, 
with  any  thing  approaching  certainty,  for  what  part  the 
Railway  company  ought  to  be  held  liable.  I  am  satisfie.l 
however  that  the  sum  of  S50,  awarded  to  Respondent,  is 
amply  sufticient  to  cover  the  whole  of  his  loss  ;  and  as,  in  my 
opinion,  that  loss  was  mainly  owing  to  the  natural  situation 
and  defective  drainage  of  his  farm,  I  think  the  Appellants 
hâve  reason  to  complain  of  the  whole  loss  having  been 
thrown  upon  them.  In  this,  as  in  ujost  cases  of  the  same 
kind,  there  is  a  very  great  discrepancy  between  the  opinwn» 
of  Plaiittift's  witnesses,  as  to  the  sum  that  ought  to  be  award- 

(1)  See  on  thia  subject,  Chaxe  va.  Xew  York  Goitral  RaUway,  24  Barlxiui's 
Rep.,  p.  28Ô,  uited  in  Redtield,  on  Railwaya,  p  154,  note  6  ;  alao  Lrmmtx  va. 
VtrmotU  Central  Jiailivay  cited  same  page  aud  note. 
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(•(1  to  him,  and  the  faxits  to  which  they  testify  ;  and  in  forming 
iny  judgment,  I  need  hardly  say,  I  hâve  beeu  guidcd  by  the 
tacts  proved,  and  not  by  the  spéculative  opinions  of  the  wit- 
nesses,  many  of  whom  hâve  niade  estimâtes,  which,  even  npon 
the  face  of  them,  are  utterly  unreasonable.  I  now  pnss  from 
the  considération  of  the  fucts,  to  the  questions  of  law  raised 
in  tliis  cause.  On  the  part  of  Appellants  it  has  been 
strenuously  contended  that  if  they  hâve  done  nothing  more 
than  was  necessary  for  the  building  of  the  road,  Respondent, 
cven  if  he  has  sustained  damage,  cannot  make  any  claim 
ugainst  them,  for  having  in  a  proper  manner,  exercised  powera 
conferred  upon  them  by  the  Législature.  Tlie  pretensions  of 
Appellants  in  this  respect  are  stated  in  their  factum  as 
follows  :  "  The  Appellants  submit,  that  even  supposing  that 
this  low  land  has  been  flooded  by  the  building  of  the  railway, 
they  are  not  liable  in  damages,  if  they  hâve  done  no  more 
than  was  absolutely  necessary  for  the  building  of  their  road, 
the  sale  by  Respondent  to  Appellants  of  the  ground  necessary 
for  the  building  of  the  railway,  shows  for  what  purpose  the 
land  was  sold  by  the  Respondent  and  acquired  by  the  Appel- 
lants, the  Respondent  therefore  knew  that  the  Appellants 
were  purchasing  for  the  building  of  their  railway,  and  it  can- 
not be  doubted  that  the  amount  asked  by  the  PlaintifF,  and 
paid  by  the  Défendants,  was  intended  to  cover  such  damages 
as  those  pretended  to  hâve  been  suff'ered  by  the  Plaintitf." 
The  point  thus  submitted  is  of  great  importance  ;  but  I  do  not 
think  the  claim  advanced  by  the  Appellants  can  be  maintain- 
ed.  It  is  doubtless  proved  that  the  Appellants  hâve  not  done 
anything  beyond  what  by  law  they  are  authorized  to  do  ;  and 
consequently  they  cannot  be  treated  as  wrong  doers.  But  if  it 
be  true,  as  it  is,  that  the  law  empowers  the  Appellants  to 
build  the  road,  and  therefore  to  make  the  drains  necessary 
for  the  purposes  of  the  road  ;  it  is  also  true  that  the  law 
requires  that  conipensation  shall  be  made  to  the  owners  and 
occupiers  of  land  injuriously  affected  by  the  construction  of 
the  Railway.  The  provision  of  our  Railway  clauses  consolida- 
tion act,  on  this  subject,  is  as  follows  :  "  And  compensation 
"  shall  be  made  to  the  owners  and  occupiers  of  and  ail  other 
"  parties  interested  in  any  such  lands  so  taken  or  injuriouslj' 
"  aifected  by  the  construction  of  the  Railway,  for  the  value 
"  and  for  ail  damages  sustained  by  reason  of  such  exercise, 
"  as  regards  such  lands,  of  the  powera  by  this  or  the  spécial 
"  act,  or  any  act  incorporated  therewith,  vested  in  the  com- 
"  pany  ;  and,  except  where  otherwise  provided  by  this  act  or 
"  the  spécial  act,  the  amount  of  such  compensation  shall  be 
"  ascertained  and  determined  in  the  manner  provided  by  this 
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"  act."  (l)  The  Appellants,  however,  say  that  if  tho  Rospon- 
(lent  really  has  sustained  any  damage,  ho  bas  been  compen- 
sated  theref'or,  a'id  they  refer  to  tho  deo<l  of  sale  by  which  tho 
Respondent  sold  to  the  Appellants  that  portion  of  his  farm 
rec|nired  for  the  purposo  of  the  Railway.  In  that  deed  it  is 
declared  that  tho  priée  therein  inentioned  is  :  "  Pour  le  prix 
"  et  la  valeur  de  la  dite  pièce  ou  portion  de  terre,  et  pour  le 
"  montant  do  la  compensation  accordée  à  la  dite  partie  de  la 
"  première  part  pour  tous  dommages,  lui  résultants  par  suite 
"  de  l'expropriation  d'icelle  pièce  ou  portion  de  terre."  As  a 
gênerai  ru  le,  I  think  it  may  be  said  that  the  compensation 
awarded,  or  agreed  upon,  for  land  taken  for  the  construction 
of  a  Railway  ought  to  be  regarded  as  covering,  "ail  such 
"  incidental  loss,  inconvenience,  and  damage  as  may  reason- 
"  ably  be  expeded  to  resxdt  from  the  construction  and  use  of 
"  the  road  in  a  légal  and  proper  manner."  (2)  But  it  cannot, 
in  the  présent  case,  be  presumed  that  the  Respcmdent,  when 
his  land  was  taken,  knew  what  drains  would  be  made  by  the 
Railway  company,  or  how  thoso  drains  would  affect  the 
remaimler  of  his  property.  And  if  proof  were  wanting  to 
show  that  the  damage,  of  which  the  Plaintiff  complains,  was 
not  foi'eseen  an<]  estimated  when  a  part  of  his  land  was 
taken,  it  would  be  found  in  the  pretensions  of  the  Appel- 
lants that  their  drains  do  not  cause  and  cannât  cause, 
either  in  whole,  or  in  part,  the  damage  of  whiuh  the  Respon- 
dent complains.  I  therefore  think  that  if  the  land  of  the  Res- 
ponilent  is  ivjurioiisly  affected  by  the  drains  of  the  Raiiroad 
Company,  the  damages,  claimable  on  that  account,  cannot  be 
regarded  as  a  part  of  the  damages  for  which  the  Respondent 
received  compensation  when  his  land  was  taken.  In  support 
of  this  view,  1  may  refer  to  the  Lancashire  and  Yorkshire 
Railway  Company  vs.  Evans,  (3)  in  which,  according  to  the 
marLnnal  abstract,  it  appears  that  "  a  land  owner  received, 
"  under  arbitration,  compensation  for  land  and  in  respect  of 
"  damages  which  might  he  sustained  by  reason  of  inaking  a 
"  railway"  and  it  was  held  "  that  he  was  not  precluded  from 
"  insisting  on  a  further  compensation  for  future  unforeseen 
"  damages  subsequently  sustained."  In  disposing  of  the  case. 
Sir  John  Romilly,  the  Master  of  the  Rolls,  obaerved  :  "  I  am 
"  of  opinion  that  the  contract  means  nothing  more  than  this, 

(1)  14  and  15  Vict.,  cap.  51,  sec.  4,  The,  Railway  Clamek  Consolidation  Act, 
and  see  Cou.  Stat.  C.»  cap.  66. 

(2)  Redfiold,  ou  Railways,  page  152,  §  74,  page  154,  No.  6  ;  Pierce,on  Am. 
Raiiroad  Law,  page  224. 

(3)  Lancashire  and  Yorbihire  Railway  Company  vs.  Evans,  19  Eu.  Law, 
and  E<(.  Rep.,  295. 
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"  we  can  now  ascertain  what  damage  haa  already  been  done, 
"  and  what  in  the  ordinary  working  of  the  Hnewill  be  the 
"  sort  of  damage  which  will  probably  lie  produced  ;  that 
"  damage  is  nieant  to  be  conipenaated  by  tliis  contract  ;  but 
"  any  future  extraordinary  damage  is  not  intended  to  be  in- 
"  cluded  in  it."  (1)  In  considering  the  english  authorities  on 
the  subject,  it  is  proper  to  bear  in  niind,  that  the  english 
"  Railway  chiuses  consolidation  act  of  1845  "  (2)  makes  spe- 
c'i  .1  provision  for  the  protection  of  persons  owning  lands 
iidjoining  Railways,  with  respect  to  the  drainage  of  such 
lands  and  that  no  spécial  protective  clauses  are  to  be  founti 
in  our  statutes  on  the  same  subject.  It  therefore  follows  that 
tlifl  gênerai  clause,  in  our  law,  securing  the  owners  of  land, 
adjoining  a  Railway,  compensation  for  any  damage  to  which 
tliey  may  be  subjccted  by  the  Railway  worka,  must  comprise 
an  important  class  of  cases  not  intended  to  be  included  in  the 
(jeneral  clauses  at  the  English  Railway  actâ  on  the  same  sub- 
ject ;  and  this  may  account  for  our  not  finding  many  cases  in 
the  English  Reports  analogous  to  the  présent.  The  Appel- 
lants  also  contended  at  the  argument  before  us  that  the 
proof  of  the  Respondent  does  not  quadrate  with  his  allé- 
gations ;  the  pretension  of  the  Appellants  being  that  ono 
description  of  négligence  is  alleged  and  another  proved.  I 
do  not  however  think  that  this  objection  could  hâve  been 
niaintained,  even  if  taken  in  due  season.  But,  be  this  as  it 
may,  the  évidence  of  record  lias  been  adduced  without  oV»- 
jection,  and  there  certainly  is  not  such  a  variance  betweon 
the  allégations  and  the  proof  as  to  make  ihe  évidence  so 
taken  valueless.  Upon  the  whole  I  would  give  the  Respon- 
dent a  sum  sufficient  to  show  that  we  admit  his  righ  of 
action;  but  I  think  £12  is  considerably  more  than  the  Défen- 
dants ought  to  hâve  been  condemned  to  pay,  because,  »is 
already  observed,  the  damage  of  which  the  Respondent  com- 
plains  is  attributable,  partly  to  the  natural  situation  of  his 
own  land,  and  partly  to  his  own  négligence.  There  are  many 
cases  in  which  the  judgment  of  the  Superior  Court  ought  not 
to  be  disturbed  on  account  of  a  sum  so  small,  as  that,  in 
respect  of  which,  I  think  the  judgment  now  before  us.  ought 
to  t)e  modified  ;  but  it  seems  to  me  that  by  the  judgment  now 
lu  question,  the  Appellants  are  made  to  pay  at  a  lugh  rate  for 
the  whole  of  damages,  the  grenier  part  ot  which  is  attributablc 
to  the  négligence  of  the  Respondent,  and  the  situation  of  his 

[\)  Vide  also  Pierce,  on  Am.  Railway  Law,  page  230.  Also  16  A«l.  ami  El. 
N.  S.,  851,  Lawrence,  vs.  Railway  Co  ;  99  E.  C.  L.  R.,p.  229,  Broijden  va. 
Uyiiri  Railway  Co. 

(2)  Sue  8  Vict.,  cli.  20,  sec.  68,  also  8<.c  Ui  uf  saiiic  act  ;  .\p|)eiuUx  to  WortU« 
worth  on  Railway,  68,  page  176  ;  2  Shclfoitl,  Ain.  Ed.,  pagu678. 
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land,  and,  busides  this,  the  présent  is  one  ot'  a  claHs  of  caso.s 
in  which  I  deeni  it  of  spécial  importance  that  the  opinions  oï 
the  Court  should  not  Ihj  inisunderstood.  On  my  part  I  désire 
the  Appellants  to  know,  that  the  légal  pretensions  advanccd 
by  theni  in  this  cause  cannot  be  inaintained  ;  and,  on  the  con- 
tra ry.  that  they  are  liable  to  pay  t'or  damages  such  as  thoso 
complaineti  of  in  the  Plaintiff's  déclaration,  whcn  really  caus- 
ed  by  their  works;  but  at  the  same  tinie,  I  feel  we  ought  not 
to  encourage  land  owners  to  neglect  their  drains,  a'^d  thcii 
when  they  sutter  damage  from  their  own  négligence,  to  seek, 
by  litigation,  to  throw  the  loss  upon  others.  The  judgment  of 
the  Court  below  in  my  opinion,  does,  in  effect,  hold  out  such 
encouragement,  and  therefore,  I  think,  ought  not  to  be  con- 
tirmed  without  modification, 

"  Ccmsidérant  qu'il  n'y  a  pas  mal  jugé  dans  le  jugement 
rendu  par  la  Cour  de  Circuit,  siégeant  à  St-Jean-Port  Joly, 
comté  de  l'Lslet,  district  de  Montmagny,  le  3me  jour  d'octobi-e 
18G2,  et  dont  est  appel,  confirme  le  dit  jugement."  Dissent  icv- 
tibvjs,  l'Hon.  M.  le  juge  Meredith  et  l'Hon.  M.  le  juge  Mon- 
DELET.  (14  Z>.  T,  B.  G.,  p.  469.) 

Lelièvre,  Q.  C,  for  Appellants. 

Caron,  for  Respondent. 


LEGATAIRE. -USUFRUIT. 

Queen'.s  Bench,  AppealSide,  Montréal,  9  mars  1.S64. 

Before    Duval,    Chief-Justice,  Mondelet,  Beuthelot  and 

MoNK,  Justices. 

The  Bank  of  Montréal,  Appellants.  and  McDonell  et  (tl, 
Respondents. 

Jugé  :  lo.  Que,  par  l'institution  en  vertu  d'un  testament  d'une  personne 
comme  légataire  n'sidnaire,  telle  lép^taire  est  saisie  do  lu  snccession  <lu 
testateur  iiprès  le  décès  de  ses  exécuteurs,  et  a  le  droit  de  recouvrer  des 
ai-tions  de  Banque  tenues  aux  noms  des  exécuteurs  déc('dét<,  ainsi  que 
les  dividendes  sur  telles  actions. 

2o.  Que  telle  1<  cataire  n'siduaire  a  droit  d'obtenir  jugement  pour  la 
transmission  de  tulles  actions,  nonobstant  la  17me  section  de  la  li)  Vie, 
chap.  76,  la  légataire  ayant  fait  une  iléclaration,  "  comme  héritière,  tillo 
et  légataire  universelle"  de  son  père,  et  comme  étanten  possession  de- 
puis le  décès  des  dits  exécuteurs  de  l'exécution  ultérieure  du  testament. 

3o.  Qu'en  vertu  de  la  9me  clause  du  testament  en  question,  la  deman- 
deresse devait  être  considérée  comme  ayant  non  seulement  un  droit 
d'usufruit  dans  la  succession,  mais  aussi  un  droit  de  propriété  en  icelle. 

This  was  an  action  brought  by  Ann  McDonell,  the  daugh- 
ter,  and  Ann  Cameron,  the  widow  of  Allan  McDonell,  to 
compel  the  transmission  to  Ann  McDonell  of  fifty-three  shares 
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of  stock  in  ihe  Bank  of  Montréal,  standing  in  the  Bank 
|{ l'ester  in  tho  naines  of  Sir  George  Simpson  and  Duncan 
Kinlayson,  executors  of  the  will  of  Allan  McDonell,  and  for 
the  amounts  of  dividende  payable  on  the  Ist  Deceniber,  1862. 
Hy  the  lost  will  of  Allan  McDonell,  dated  31st  May,  1859, 
(with  a  codicil  of  31st  May,  1859,  which  does  not  att'ect  the 
présent  case)  the  testator  directed  his  debfcs  to  be  paid,  mtule 
si'verul  spécial  legacies,  and  bequeathed  to  his  M'ife,  during 
lier  life,  an  annuity  of  two  hundred  pounds,  to  bo  secured 
ont  of  the  residue  of  his  estatc,  and  further  the  right  to 
occupy  during  hor  life  the  house  in  which  he  lived,  situate 
(ju  the  niountain  in  the  city  of  Montréal.  He  then  went  on  to 
will  as  follows  :  "  Ninth.  I  will  and  bequeath  the  said  house, 
liinds  and  pretnises,  in  the  said  City  of  Montréal,  and  also  ail 
iiiy  household  furniture,  plate,  plated-ware,  horses  and  car- 
lia^cs  (subject  nevertheles»,  to  tne  becjuests  contained  in  the 
cighth  clause  of  my  will),  to  my  daiujhter  A  nn,  and  lier  law- 
fid  heivH,  as  lier  and  their  own  sole  and  absolute  property 
aiid  effects  ff)r  ever,  and  to  be  by  her  owned,  possessed  and 
enjoyed  as  her  own  property,  free  froin  marital  control  ;  on 
the  express  condition  that  the  same  be  exempted,  and  in  no 
Wiiy  held  liable  for  the  debts  of  herself  or  any  husband 
whom  she  inay  marry,  and  that  they  shall  be  appropriated 
foi'  her  maintenance  and  support,  and  be  altogether  ivsaiais- 
siihlen,  herehji  constituting  vty  said  daaghter  my  residuary 
h'f/atee."  "  Eleventh.  I  name  as  my  Executors  and  Trustées, 
for  ail  and  every  the  purposes  hereinbefore  mentioned.  Sir 
(îeorge  Simpson,  of  Lachine,  and  Duncan  Finlayson,  of  the 
same  place,  and  the  survivor  of  them  :  and  I  do  will  and 
désire  that,  for  tho  payaient  of  the  annuities  and  legacies 
liereinbefore  mentioned,  and  for  the  proper  securing  the  seve- 
l'al  sum  and  sums  of  money  hereinbefore  disposed  of,  they  do 
\tci  in  an<l  dispose  of  ail  or  so  much  of  my  estate  and  etfects 
as  they  deem  best  ;  and  I  do  hereby  expressly  continue  the 
powers  and  authority  of  my  Executors  beyond  the  year  and 
(lay  limitée!  by  the  law  of  Lower  Canada,  and  expressly  give 
them  power  to  sell  ail  my  real  estate  of  which  I  may  die  pos- 
sessed,  except  that  hereinbefore  specially  bequeathed,  any 
law,  usage  or  custom  to  the  contrary,  notwithstanding  ;  wil- 
ling  and  directing  that  ail  and  every  their  powers  and  autho- 
rity shall  continue  until  the  final  accomplishment  of  tins  my 
last  will  and  testament  ;  and  1  do  confer  on  my  Executors 
and  Trustées  the  fullest  and  most  ample  powers  which  can, 
liy  law,  be  conferred  on  or  exercised  by  Trustées."  Shortly 
lifter  the  testator's  death,  which  took  place  on  the  16th  June, 
1859,  Sir  George  Simpson  and  Finlayson  proved  his  will  and 
inade  an  inventory  of  the  estate.  By  that  inventory  there 
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a[)pearc(l  tu  bc  in  the  testators  cstate  83  uharcH  of  thc  stuck 
ot'  t\w  Bank  of  Montréal,  and  thèse  were  afterwanla  trans- 
ferrud,  in  thu  lle^istci*  of  thu  Bank,  froin  thc  nauie  of  thu  tus- 
tator  to  that  of  hi.s  Kxecutom  Sir  (ieorge  Simpson  died  in 
IHfiO,  and  Pinlayson  afterwards  acted  alone,  until  hu  died  in 
July,  1H()2,  when  there  reinained  in  thu  naine»  of  the  two 
Executors  53  of  the  testator's  83  shareH  of  the  Bank  of  Mont- 
réal stock.  Ann  McDoncll  clainied  thèse  33  shares,  as  appears 
Viy  a  paper  filed  at  EnqwHe,  and,  in  Febriiary,  1863,  inaile  dé- 
claration to  the  Bank,  deinanding  that  the  shares  should  he 
transuiitted  to  lier  as  heiress  at  law  (dau^hter),  and  univer- 
sal  legatee  of  hur  father.  As  the  Bank  did  not  recognize  her 
rights,  the  action  was  instituted  to  coinnel  the  Appellants  to 
transmit  to  Ann  McDonell,  one  of  the  Kespondents,  and  th»^ 
w'idow  having  an  annuily  and  usufructuary  rights,  joincd 
with  lier  daughter,  Ann    McDonell,  in  the   action.     In  the 
déclaration  against  the  Bank,  the  Respondentsalleged,  ainong 
other  things,  that  "  ail  the  trusts  and  duties  which  were 
iinpoaed  upon  the  said  Simpson  and  Finlayson,  as  executors, 
or  otherwise  hâve  been  executed,  ail  particular  legacies  and 
ail  debts  paid  ;  the  legacies  to  his  widow  and  those  to  his 
sons  hâve  ail  been  taken  by  the  said  widow  and  sons  res- 
pectively  in  lieu  of  ail  other  right**,  and  the  sons  hâve  accept- 
ed  them  waiving  ail  heirship  rights  whatever,  and  those  sons 
and  the  Plaintitt  Ann  McDonell  were  an<l  are  the  only  children 
of  the  testator ,  "  and  "  that  said  53  shares  formed  and  foriii 
part  of  the  residue  of  the  cstate  of  the  said  late  AUan  McDo- 
nell ;  "  Ann  Cauieron  for  herself  doclared  she  rutitied  the  will 
of  AUan  McDonell,  and  both  alleged  that  Ann  McDonell  was 
entitled  to  bave  the  53  shares  in  question  transniitted  to  lu-r; 
and  the  dividends  !?424,  paid  toher;  they  concluded  accoril- 
ingly.  By  their  tirst  plea  the  Appellants  admitted  ail  the 
facts  nientioned  in    the    Plaintitt's  declai'ation  as  "  leading 
facts  "  to  be  true  ;  but  they  alleged  that  the  action  could  not 
be  uiaintained,  because  the  testator  by  the  eighth  and  ninth 
clauses  of  his  will  had  willed  as  therein  stated,  and  by  the 
eleventh  had  nanied  Sir  George  Simpson  and  Duncau  Finlay- 
son his  executors  and  trustées,  as  apprared  by  the  said  will  ; 
that  after  the  testator's  «leath  his  eighty-three  shares  in  the 
Bank  of   Montréal  were,  by  a  déclaration  of  transmission 
made  in  accordance  with  the  I7th  section  of  the  19th  Vie, 
cap.  76,  duly  transniitted  to  the  names  of  the  executors  and 
trustées  ;  that  neither  of  those  executors  and  trustées  had  died 
intestate,  but  that  each  had  made  a  will  and  appoint  ed  exe- 
cutors in  Canada  ;  that  at  the  death  of  Finlayson,  the  survivor 
of  the  executors  and  trustées,  he  was  possessed  of  53  of  the 
said  83  sh  ires,  and  his  executors  were  bound  to  account  for 
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tliiMii,  not  to  the  RcHpondenis,  but  to  the  residuarv  le^ateo,  or 
utlier,  tho  légal  represenititive  nf  the  tostator  uncfer  nia  will  ; 
tlint  the  AppellaiitH  did  not  know,  and  could  nut  logally  Ih) 
hdd  ov  l)Ound  to  know,  whuther  the  aaid  53  Hhares  and  thu 
(lividcnd  thuruon   did  or  <iid  not  forni  tho   residuo  of  the 
tcstatora  estate  to  wliich  tho  »iid  Ann  McDonell  niight,  as 
liis  residuary  lei^atco,  be  entitlud  ;  and  that  withouta  déclara- 
tion of  tranHtniNsion  made  by  lier  as  residuary  legatee  in 
Hccordance   with   the  aforesaid   section   of  the    Appollants' 
cliartor  tho  Appollants  could  not  bo  logally  held  or  bound 
tu  transmit    thu   said    shares,  or  allow  theni  to  bo    trans- 
iiiitiod   in   their   books   from    tho   nanies   of  tho  executors 
aiul    trustées,     to    tho    name    of    Ann    McDonolI,    as    the 
U'stator's   residuary    legatee,   or   to    pay    her   the  dividend 
thcroon.    The  évidence  adduced  by  the  Plaintiffs  consisted  of 
thu  will  and  codicil  of  AUan  McDonell  ;  the  inventory  ;  acopy 
of  an  account  by  Sir  0.  Simpson  and  D.  Fiulayson's  oxocu- 
tois,   proposed   to   be   rendered   to  the   Plaintifls,  in  which 
account  the  resirluo  of  AUan  McDonell's  estate  is  stated,  (in- 
chuling  the  53  shares  in  question)  ;  a  déclaration  of  transmis- 
sion duted  14th  February,  1863,  by  which  Ann  McDonell,  as 
lieiress  at  law,  daughter,  and  uni  versai  legatee  of  her  father, 
Allan  McDonell,  and  as  having  from  the  death  of  his  execu- 
tors, any  further  executorship  of  his  will,  claimed  in  virtue  of 
tho  19th  Vie,  cap.  76,  tho  53  shares  of  stock  standing  in  his 
uxecutor's  names,  as  part  of  the  residuo  of  his  estate  bequeath- 
t'd  to  h«'r  ;  and,  lastly,  a  receipt  hovm  seimj  jyrivé  from  Angus 
C.  McDonell,  and  a  notarial  release  and  dischai'ge  from  tho 
8ame  as  curator  to  John  L.  McDonell.  an  absentée,  for  tho 
spécial  Icgacies  of  £100  bequeathed  to  the  former,  and  £500 
bei|Uoathod  to  the  latter,  the  absentée,  by  their  father,  Allan 
McDonell.  An  admission  was  signed  by  the  Défendants  by 
which  they  admittod  service  upon  them,  before  action  brouglit, 
of  the  pétition  and  déclaration  of  the  PlaintifF  Ann  McDo- 
nell, dated  14th  February,  1865,  and  vouchers.    On  behalf 
of  the  Appollants  there  were  adduced   copy  of  tho  will  of 
Fiiilayson,    and    the    Rospondont's   admission    that   shortly 
after  Allan  McDoiioll's   death,  his  83  shares  of  stock  were 
«luly  transmittod  to  the  names  of  Sir  Qeorge  Simpson  and 
Finlayson,  his  executovs,  and  in  their  names,  as  such  exe- 
cutors, and  that  53  of  t.hosc  ^hares  remained  at  the  death 
of  Finlayson,  and  had  over  since  so  remained.    The  parties 
having  been  heard  on  the  raerits,  the  Superior  Court,  Bad- 
OLEV,  Justice,   rendered  the  following  judgment  on  the  30th 
day  of   May,  1863  :  "  The   Court,  oonsidering,  that  by  the 
"  last  will  and  testament  of  the  late  Allan  McDonell,  certain 
"  particular  legacics  were  theieby  be^Mieathed,  and  the  said 
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testator  (lid  also  therehy  lM3queath  to  hia  wife,  t<>  wit:  Anri 
Oanieron,  for  and  «Ir^ring  her  life,  the  annuity  in  iiioney  and 
fcàe  usufruct  of  \i\h  résidence,  in  the  will  uientioned,  and  did 
further  bequeath  to  Ann  McDunell,  certain  eifVcts  as  stabcd 
in  the  said  will,  and  did  theieby  constitute  Ann  McDonell 
his  resiâ'ury  legutee,  to  wit,  of  lus  the  Testator's  said  estate  : 
And  consideriug,  that  în  and  by  the  said  lattt  will,  the  t^aid 
testator  did  thereby  norninate  and  appoint  Sir  George  Simp- 
son, and  Duncan  Finlayson,  and  the  survivor  of  them,  to  be 
the  executors  and  trustées  ot*  his  said  will.  for  the  purjMjat's 
thereof,  and  to  carry  the  same  into  effect,  who  did  enter 
upon  the  exécution  of  the  said  will,  and  the  performance  of 
the  said  trusta  the  rein  mentioned,  imd  did  cause  an  inven- 
tory  of  the  said* estate  to  be  duly  made  by  Hunter  and  col- 
league,  public  notariés,  at  Montréal  aforesaid,  bearing  date 
the  aixth  day  of  August,  1859,  whereby,  aiiiong  other  eftects 
and  property  of  the  said  testator  and  of  his  said  estate, 
there  were  eighty-threc  shares  of  stock  of  the  Bank  of 
MonLreal,  the  said  Défendant,  belonging  to  the  testator: 
Considbring,  that  subsequently  to  the  assutnption  of  the 
estate  by  the  executore  and  trustées,  they  did  obtain  a 
transfer  of  the  said  shares  io  be  made  to  t  hem  in  the  books 
of  the  Défendant,  to  stand  in  their  names  as  such  executors 
and  trustées,  whcreof  hfty-three  shares  still  stand  in  their 
names,  as  such  executors  and  trustées:  Considoring,  that 
previous  to  the  institution  of  this  action,  the  executors  and 
trustées  hâve  both  deceased,  after  having  paid  the  debtsand 
particular  legacies  of  the  said  testitor,  and  fulfilled  the 
trusts  of  the  will,  ^ave  as  to  the  annuity  and  usufruct  to 
Ann  Cameron  :  Consideriug  that  Ann  Caineron  hath  joined 
in  this  action,  and  hath  in  and  by  the  said  déclaration  de- 
clared  her  satisfaction  and  confirmation  of  the  will,  and 
that  Ann  McDonell  hath,  by  law,  as  sole  rcsiduary  legatee 
of  the  said  testator,  sainine  of  the  residue  of  the  said  estate, 
including  therein  the  said  fifty-th.ree  shares  of  stock  of  the 
Bank  of  Montréal,  and  of  tho  dividend  thereon  accrued 
since  the  decease  aforesaid  of  the  said  executors  and  trus- 
tées, and  of  the  survivor  of  them,  the  said  dividend  amount- 
ing  to  the  sum  of  four  hundred  and  twenty-four  dollars  : 
Considering,  that  Plaintiff,  Ann  McDone!!.  hath  by  law  and 
by  her  said  saisine,  and  by  and  with  the  consent  of  Ann 
Cfameron,  by  the  latter  testitied  by  her  becoming  party  to 
the  action  v/ith  Ann  McDonell,  a  right  to  be  put  into  pos 
session  of  the  said  tifty-three  shares  of  stock,  and  of  the 
suni  of  four  hundred  and  twenty-four  dollars,  standing  in 
the  books  of  the  Défendant  in  the  names  of  the  Executors 
and  Trustées  :  Doth  order  and  adjud^.,  that  the  said  fifty- 
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"  thrce  shares  of  stock  of  the  Bank  ot'  Montréal  be  trans- 
"  mitted  frorn  the  uames  of  Sir  George  Simpson  and  Duncan 
"  Fhilayson,  Executors  and  Trustées,  to  the  name  of  Ann 
"  McDonell,  and  that  Défendant  do  record  the  said  transfer 
"  to  her  in  the  register  of  shareholdei*s  of  the  said  Bank  of 
"  Montréal  ;  and  further,  do  pay  to  Ann  McDonell  the  said 
"  suin  of  four  hundred  and  twenty-four  dollars,  the  amount 
"  of  the  dividend  upon  the  said  shares,  accrued  as  aforesaid." 
Griffin,  Q.  C,  and  Bethune,  Q.  C,  urge<l  :  lo.  That  the 
judgment  of  the  Suporior  Court  was  erroneous  in  assutning 
that,  by  his  will,  Allan  McDonell  constituted  his  daughter  his 
universal  legatee,  or  absolutely  his  residuary  legatee  ;  that 
the  testator's  intention  was  to  give  his  daughter  only  a  iife 
interest  in  such  residue  of  his  estate  as  should  reniain  aftcr 
the  regular  paymcnt  of  an  annuity  of  £200  per  annum  had 
been  secured  to  his  wife,  und  that  that  Iife  interest  was  to 
be  for  his  daughter's  support,  "to  be  free  from  inaterial 
control,"  and  to  ne  "  inaaiaisttable  :  "  2°  That  the  Court  below 
erroneously  assunied  that,  before  thoir  deaths,  the  executors 
and  trustées,  and' the  survivor  of  tK  ,  had  "paid  the  debts 
"  and  particular  legacius  of  the  testator,  and  fulfilled  the  trusts 
"  of  the  will,  Hâve  as  to  the  said  annuity  and  usufruct  to  the 
"  said  Ann  Camcron,"  or,  in  other  words,  that  the  spécial 
allégation  to  that  eftect,  contained  in  the  Réspondents'  dé- 
claration, h  id  been  proved  by  theni  :  3"  The  Court  below 
.  erroneously  declared  in  effect,  that  the  Respondent,  Ann  Mc- 
Donell, is  the  sole  residuary  legatee  of  the  testator,  and,  as 
such,  bas  had,since  the  deatli  of  the  survivor  of  his  executors, 
by  law,  the  aainiTie  of  the  residue  of  his  estate,  including 
therein  the  said  fifty-three  shares  of  the  Appellants'  capital- 
stock,  and  the  dividend  accrued  thereon  ;  and  that,  therefore, 
with  the  consent  of  the  other  Respondent,  Ann  Cameron, 
testified  by  her  being  a  Plaintiff  in  the  action,  she  has  a  légal 
right  to  be  put  in  possession  of  the  said  fifty-three  shares, 
and  to  be  paid  the  dividend  thereon,  as  part  of  the  residue  of 
the  testator's  estate  :  4°  The  PlaintifTs  exhibit  by  whioh  she 
prayed  for  the  transmission  of  the  shares  to  her,  was  not 
montioncd  in  their  déclaration,  and  it  was  insuHicient.  That 
by  it  Ann  McDonell  claimed  the  shares  as  "  heiress  at  law, 
daughter,  and  universal  legatee  "  of  Allan  McDonell  :  now, 
<iucun  ne  peut  être  héritier  et  légataire  d'un  défunt  ensemble  ; 
there  was  nothing  in  the  will  to  show  that  Ann  McDonell  was 
her  futher's  universal  legatee,  and  her  right  to  the  "  further 
executorship  "  of  the  will  uiight  well  be  called  in  question, 
seeing  that  when  no  executor  is  appointed,  or  when  the  exe- 
cutorship is  renounced,  or  beconies,  by  death  or  otherwise, 
vacant,  the  heir  of  the  testator  has  the  exécution  of  his  will. 
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(1)  Ann  McDonell  wos  certainly  an  heir  of  her  father,  but, 
as  his  will  disclosed  that  she  had  brothers,  she  was  not  the 
only  heir,  and,  therefore,  she  could  not,  alone,  hâve  thc 
"  further  executorship  "  of  the  will. 

,  Mackay,  for  RespondentH.  The  tcstator  expressly  niakes 
his  daughter  Ann,  his  residuary  Itigatuc,  unqualitiedly.  It  is 
impossible  to  conceive  a  residue  that  does  not  involve  an 
universality.  Ann  McDonell  is  uni  versai  legatee  of  her  father. 

(2)  She  is  also  his  heiress  at  law.  Since  the  death  of  the  last 
of  the  executors  she  has  had  by  law  the  naisine  of  the  testa- 
tor's  estato.  The  only  person  having  possible  adverse  interests 
joins  in  the  action,  consenting  that  judgment  pass  in  favor  of 
Ann,  the  universal  legatee.  The  executors  never  had  but  a 
quaiified  fiaisine  ;  their  possession  was  for  the  heir.  (3)  The 
saisine  légale  always  was  in  the  hoir.  (4)  After  the  death  of 
Finlayson,  total  saisine  was  n  the  heirs,  and  anything  fur- 
ther of  executorship  that  remained  to  be  donc  was  for  the 
heirs  to  do.  (5)  Aucun  ne  peut  être  héritier  et  légataire  en- 
semble" says  the  Bank  ;  but  the  article  of  the  custom  shows 
the  reason  of  that  rule,  reason  which  has.  long  ago,  ceased. 
There  is  not  incompatibility  in  Lower  Canada  now.  (6)  The 
question  now  is  interesting  only  in  regulating  successions  and 
communautés.  What  is  taken  à  titre  de  légataire  niakes 
acquis  unless  the  legs  be  by  an  ascendant.  If  a  peraon  be 
heir  and  legatee  of  a  collatéral,  and  take  in  quality  of  heir  he 
niakes  propres,  but  if  of  legatee,  he  inakes  acquêts.  As  it  is 
more  interesting  to  hâve  two  titles  than  one,  Miss  McDonell 
stated  two,  in  her  pétition  and  déclaration  to  the  Bank.  But 
supposing  there  was  incompatibility  in  Miss  McDonell  callinj,' 
hei-self  heiress  and  legatee,  the  Bank  cannot  oppose  it.  (7) 
"  Miss  McDonell  was  not  the  only  heir,"  says  the  Bank.  To 
tins  the  Respondents  say,  the  others  bave  taken  their  parti- 
c'dar  legacies,  and  do  not  show  themselves.  So  long  as  they 
do  not  coine  forward,  as  héritiers  acceptants,  Miss  McDonell 
is  free  to  act  ;  and,  though  only  one  heir,  may  be  awarded  the 


(■bo.    Ëxr.  Text.,  p.  209,  Nos.  2  et  4  ; 


(i)  Pothler,  Don.   TeM.,  cli.  5,  p.   .3fl9,  1ère  part.  ;  7<iuyot,  Rcp.  de  Jur.. 
\\m).  Exr.  TfHt.,n.  158  ;  8  Non v.  Don.,  vbo.    Èxr.  Tem  -    -• 

4  Furgole,  I)t»  TeittamMitn,  cli.  10,  s.  4,  p.  1B2,  Nt>.  43. 

(2)  Dallez,  Rtr.  Per.,  1841,  lère  part.,  p.  159  ;  Ibid. ,  1851,  2.1  part.,  pp.  9», 
100  :  Ihid.,  1855,  1ère  part.,  p.  TA. 

(3)  Pothier,  Coût.  d'Orl.,  p.  508,  <iuarto. 

(4)  Ib.,  pp.  628.  529  quarto,  N.w.  121,  125. 

(5)  Pothier,  CoiU.  d'Orl.,  p.  569. 

(6)  Hee  art.  42  of  the  uust.  by  Valin  ;  .1  Cuchiii,  ocfavo  edt.,  p.  246. 

(7)  Merlin,  Rep.,  vbo.  Héritier,  sec.  10,  art.  4  ;  Cuchiii,  619,  vol.  36,  ortaro, 
39th  cause  of  old  Kdn. 
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totality  of  the  succession.  (1)  "  The  PlaintiflTs  e.xhibit  marked 
A  was  not  inentioned  in  their  déclaration  ;  it  oiight  to  hâve 
been  recited,"  says  the  Bank.  But  the  Bank  consented  to  the 
tilingof  that  exhibit.  and  admitted  service  of  itupon  it  before 
action  ;  now  at'ter  judginent  it  would,  as  it  were,  arre^t  judg- 
luent,  although  aware  that  after  a  verdict  the  judges  will  do 
what  they  can  to  help  the  dechiration.  (2)  Again,  the  Bank 
charter,  19  Vie,  only  enacts  two  things  against  stockholders, 
su  long  as  their  déclaration  of  transmission  is  not  served  and 
authenticated  :  lo.  no  profits  are  to  be  received  by  such  stock- 
holders :  2o.  such  persons  shall  not  vote.  In  the  présent  case, 
before  the  Eank  was  ordered  to  pay,  proof  had  been  mado, 
by  its  own  admission  of  service  before  action,  of  Miss  McDo- 
nell's  déclaration  of  tran^miission.  No  profits  of  the  Bank  are 
to  be  paid  to  Mis-  McDonell  before  transmission  authenti- 
cated by  her  Ai  clai  .LH)n  in  writing,  left  with  the  Bank,  before 
action,  in  coniiiiiance  with  the  19  Vie.  The  Bank  is  without 
a  grievance. 

MoNDELET,  disnenting.  Stated  that  the  actioil  was  brought 
to  obtain  a  transfer  uf  '>'4  lares  of  stock  in  the  Bank  of 
Montréal,  by  Ann  Mcl^onell,  calling  herself  universal  rcsidua- 
ry  legatee.  Now  there  were  several  other  heir.s,  and  she  was 
but  one  of  seveml  universal  legatees  ;  there  being  no  proof  of 
renunciation  by  any  ..f  Uu  .ti.  He  would  thereforo  be  for  the 
(lismissal  of  the  acticu 

DuvAL,  Chief-Justice  :  The  spécial  clause  in  the  Bank  char- 
ter had  been  set  up,  but  it  was  diffîcult  to  see  for  what  good 
reason.  It  was  évident  the  Plaiutitf  was  "  residuary  legatee," 
what  was  that  but  universal  l'esiduary  legatee.  X^e  resi- 
duum  was  hors.  It  was  urged  that  she  should  hi.  ve  taken  her 
recourse  against  the  execuiors  ot*  the  executors,  but  this  was 
strange  doctrine  to  be  held  under  the  law  of  tihis  country.  He 
could  not  see  any  l'easou  fer  contesting  the  PlaintiflTs  claiin, 
and  the  judguient  below  uiust  be  confirmed  with  costs.  Judg- 
inent confirmed.  The  Appellauts  obtained  leave  to  appeal  to 
the  Privy  Council.  (14  D.  T,  B.  C,  p.  482.) 

Griffin,  Q.  C,  for  Appellants. 

Bethune,  Q.  C.,  Counseil. 

McKay  and  Austin,  for  Respondents. 

(1)2  Proudhon,  U*f(fniit,  p.  149,  Drt.  d'Usage  j  Siinonnct,  Saixitu  Jléred,, 
ji.  117,  note. 

(2)2Rurr.,  p.  9lO. 
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UreURAHOB.— POUOT.— GOHSTRUOnOll. 

Court  of  Queen's  Bench,  Montréal,  Ist  June,  1864. 

In  Appeal  from  the  Superior  Court,  District  of  Montréal. 

Coram  Duval,  C.  J.,  Meredith,  J.,  Mondelet,  A.  J., 

MONK,  A.  J. 

Benjamin  Grant,  Plaintiff  in  the  Court  below,  Appellant, 
and  The  Equitable  Fire  Insurance  Company,  Dé- 
tendant in  the  Court  below,  Respondent. 

ffeld  :  lo.  That  the  following  words  in  a  fire  policy,  "  On  tbe  huU  and 
joiner  work  of  the  8teanier  Malakofi",  (now  in  Tate's  dock,  Montréal,) 
navigating  the  river  St.  Lawrence,  between  Québec  and  Hamilton,  ttopping 
at  intertnediate  ports,  inclnding  outfitting  in  tbe  spring  two  thousand 
four  hundred  dollars;  on  the  engine  therein,  one  thousand  six  hundred 
dollars,  as  per  application,  No.  17783,  filed  in  this  office,"  describing  the 
subject  inaured,  imported  an  agreement  that  the  vessel  was  navigating 
and  to  navigate. 

2o.  That  the  words  must  be  considered  to  be  a  warranty,  aud  the 
engagement  not  having  been  performed,  the  insurer  was  discharged. 

3o.  That  in  view  of  the  warranty  on  the  face  of  the  policy  and  the 
admitted  breach  of  it,  the  verdict  of  the  jury  was  of  no  avail,  and  the 
Court  must  look  to  the  law  beyond  the  verdict  and  dismiss  the  action. 

4o.  That  by  law  and  the  practiee  of  the  Superior  Court,  the  Respon- 
dent was  well  founded  in  moving  for  judgraent  in  their  favor. 

This  was  an  appeal  from  the  judgment  of  the  Superior 
Conrt,  (Badqley,  J.)  which  was  fully  reported,  9  R.  J.  R  Q., 
p.  320. 

Meredith,  J.  :  At  the  argument,  and  before  I  had  an  op- 
portunity  of  tuUy  considering  the  terms  of  the  policy,  I  was 
under  the  impression  that,  in  principle,  this  case  was  the  same 
as  Orant  vs.  The  ./Etna  Insurance  Company  ;  and  if  it  were 
.so,  it  would,  doubtless,  be  our  duty  in  disposing  of  it,  to  be 
guided  by  the  judgment  of  the  Privy  Council  in  that  case. 
But,  after  carefully  considering  the  two  policies,  it  appears  to 
me  that  there  is  a  material  différence  between  them,  and  that, 
according  to  the  doctrine  laid  down  in  Grant  vs.  The  jEtna 
Company,  the  judgment  now  under  our  considération  ought 
to  be  confirmed.  In  the  .^tna  case  the  policy  of  insurancc 
described  the  Malakoff  as  "  now  lying  in  Tate's  dock,  Mon- 
"  treal.  and  intended  to  navigate  the  St.  Lawrence  and  Lakes, 
"  from  Hamilton  to  Québec,  principally  as  a  f reight  boat,  and 
"  te  be  laid  up  for  the  winter  in  a  place  to  be  approved  by 
"  this  Company."  The  Lords  of  the  Privy  Council  décidée! 
that  the  words  of  that  policy  did  not  imply  a  contract  to 
navigate  and  that,  as  Appellant  did  not,  after  the  date  of  the 
policy,  remove  the  bbat  t'or  the  purpose  of  navigation,  he  was 
not  bound  to  cause  her  "  to  be  laid  up  for  winter  in  a  place 
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to  be  approved  of  by  the  coinpany  ;  "  and  they  therefore  held, 
alfchou^h  the  boat  was  not  laid  up  for  winter  in  a  place  ap- 
proved  of  by  the  Company,  (as  we  thought  the  policy  requir- 
ed)  that  the  insurers  were  liable  for  the  loss.  But,  with 
référence  to  the  words  of  the  policy  respectiniç  the  navigation 
of  the  boat,  their  Lordships  observed,  "  If  they  import  an 
"  agreement  that  the  ship  shall  navigate  in  the  manner 
"  described  in  the  policy,  they  must  be  considered  a  warranty 
"  and  the  engagement  not  having  been  performed,  whether 
"  the  engagement  was  material  or  not  material,  the  insurers 
"  are  discharged."  Their  Lordships,  in  the  portion  of  their 
judgment  just  cited,  spoke  of  a  warranty  with  respect  to 
something  to  be  done  ;  but  the  rule  would  be  the  same  with 
respect  to  the  warranty  of  a  fact  as  existing.  (1)  In  the  pré- 
sent case  the  steamer  is  described,  in  the  policy,  dated  the 
5th  August,  1858,  and  covering  the  period  from  the  30th  day 
of  Jùne,  1858,  until  the  30th  day  of  June,  1859,  as  follows: 
"  The  steamer  Malakoff  (now  in  Tate's  Dock,  Montréal),  na- 
"  vigating  the  river  St.  Lawrence  between  Québec  and  Hamil- 
"  ton,  stopping  at  intermediate  ports  ;  "  and  the  answer  of  the 
Jury  to  the  question,  "  Was  the  steamer  Talakoff  on  the 
30th  day  of  June,  1858,  or  at  any  other  period  between  that 
date  and  the  30th*  day  of  June,  1859,  navigating  the  St.  Law- 
rence between  Québec  and  Hamilton,"  is  simply  "  no."  Hère 
then  we  hâve  an  unqualifîed  négation  by  the  jury  of  a  fact, 
afllirmed  in  the  policy,  and  therefore  according  to  the  doctrine 
laid  down  in  Grant  vs.  the  jEtna  "  whether  tne  engagement  " 
(or,  in  this  case,  the  fact  affirmed),  be  material  or  not  material, 
the  insurers  are  discharged  ;  that  is,  provided  mv  view  of  the 
ineaning  of  the  policy  be  right.  Under  our  law,  it  might 
perhaps  be  sufficient,  if  the  fact  affirmed  in  the  policy  were 
substantially  true.  (2)  Whereas,  the  law  of  England  requires 
the  facts  affirmed  in  a  policy  to  be  literally  true.  (3)  But  as 
the  statement  in  the  présent  case,  as  I  view  it,  was  not  true, 
either  literally  or  substantially,  it  is  not  ncessary  to  déter- 
mine whether  in  this  respect  there  is  any  différence  between 
our  law  and  the  law  of  England.  On  the  part  of  Appellant, 
however,  it  is  contended  that  the  policy  must  be  understood 

(1)1  Ârnould,  §  214,  p.  584  ;  1  Phillips,  No.  762,  p.  430,  and  cases  cited. 

(2)  Emérigon,  chap.  6,  sec.  3  ;  Boulay  Paty,  Kd.  of  1827,  vol.  1,  p.  163-4  ; 
Boudousquié,  No.  !0S,  p.  137. 

(3)  "The  distinction  according  to  English  law  between  a  M'arrtnty  and  a 
représentation  being,  that  a  représentation  inay  be  satisfied  with  a  substan- 
tial  and  équitable  coinpliance,  whereaa  a  warranty  requires  a  strict  and 
literal  fulfilment,  i.  e.,  what  it  avers  must  be  literally  tiiie,  what  it  proniisoa 
must  be  exactiy  performed." — Ârnould,  vol.  2,  587,  and  authorities  there 
cited  ;  Ist  Phillips,  §  No.  762,  page  430. 
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as  ineaniag;  that  the  steamer  was  theii  in  dock,  and  intended 
to  navigate  ;  but  I  agrée  with  the  learned  Judge  of  the  Supe- 
rior  Cuurt  in  thinkiug  that  this  view  cannot  l^  adopted.  '1  he 
description  "  The  steamer  Malakuff  navigating  the  river  St. 
"  Lawrence,  betwecn  Québec  and  Haniilton,  stopping  at  in- 
"  termediate  ports  "  is  clear,  and  har<Uy,  it  seeins  to  me,  aduiits 
of  twa  nieanings  aud  the  worda  "  now  in  Tate's  Dock,  Mon- 
tréal," inserted  parenthetically,  cannot  be  tUlowed  to  négative 
or  neutralize  the  sensé  of  the  main  body  of  the  Hentence; 
they  siniply  add  a  cirouuistance  tending  to  identify  the  boat, 
and  to  establiiih  where  she  happoned  to  be  when  the  descrip- 
tion was  given.  As  observe»!  by  Mr.  Justice  Badgley,  the 
words  "  now  in  Tate's  dock  "  in  brackets  are  onlv  incidenttil 
to  the  main  action  of  the  steamer,  "  navigating  the  St  Law- 
"  rence  and  stopping  at  interniediate  ports."  I  do  not  fail  to 
bear  in  mind  tliat  tne  jurors  hâve  also  found  that  the  policy 
was  not  issued  by  Défendants,  at  a  lower  rate  of  premiuni 
than  would  hâve  been  exacted  by  Défendants,  if  they  had 
known  that  the  Malakotf  was  not  navigating  the  St.  Law- 
rence, but  was  laid  up  in  Tate's  Dock.  But  in  my  opinion 
that  matter  ought  not  to  hâve  been  submitted  to  the  jury. 
The  policy  shows  the  contract  between  the  parties,  and  the 
construction  of  the  contract  is  for  the  court,  and  not  for  the 
jury.  It  is,  perhaps,  true  that  the  risk  from  tire  may  not 
be  greater  to  a  steamer  in  deck  than  to  a  steamer  actually 
navigating,  if  equul  cure  be  taken  of  the  Hvo.  But  a  vessel 
empLoyed  is  generally  a  source  of  profit,  whereas  a  vessel 
lyint)  idle,  is  usually  a  cause  of  expense.  And  an  Insurance 
Company  might  therefore  reasonauly  présume  that  a  boat 
yielding  profit,  would  be  more  likely  to  be  taken  care  of  than 
a  boat  causing  loss.  But,  be  this  os  it  may,  by  the  policy,  as  I 
read  it.  Défendants  insured  a  boat  "  navigating  the  St. 
Lawrence  "  whereas  the  boat,  '  truth,  then  was  not  navi- 
gating the  St-Laivvence,  but  v.  '  lid  up  in  dock,  during,  it  is 
to  be  okserved,  the  season  of  navi^  ..tion.  The  main  risk,  acoord- 
ing  to  the  policy,  was  the  risk  incident  to  the  use  of  the  boat 
on  the  river,  whereas  the  risk,  in  reality,  was  that  caused  by 
the  boat  then  being  not  in  ■»««,  and  therefore  ■nof  on  the  river. 
The  Respondents,  therefore,  by  the  policy  of  Insurance,  did 
not  assume  the  risk  to  which  Appellants  attempts  to  subject 
them,  and.  consequently,  they  cannot  be  held  liable.  Before 
leaving  this  branch  of  the  case,  I  may  observe  that,  although 
Respondent  bas  drawn  our  attention  to  tiie  statements  of  tlie 
witnesses  V>efore  the  jury,  I  hâve  not  thought  it  right  to  ndvert 
to  that  proof,  becausc,  notwithstanding  the  changes  in  our  law 
on  this  subject,  I  am  of  opinion  that,  on  an  application  such 
as  the  présent,  wc  are  bound  by  the  finding  of  the  jury,  as  to 
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any  facts  properly  submitted  to  them.  Tho  object  of  the  Le^a- 
lature  in  i-equirii  g  a  spécial  verdict  to  be  returned,  upun 
questions  of  tact  oeHned  by  a  judge  was,  I  think,  to  prevent 
the  jurors  from  encroaching  upon  the  Province  of  the  court  ; 
but  there  his  nothing  in  the  Statute  to  show  that  the  Légis- 
lature intendcd  to  transfer  the  tinding  of  the  faets  from  the 
jury  to  the  judge,  which  could  not  be  doue  without  subverting 
the  System  of  trial  by  jury.  I  now  pass  to  the  considération  of 
u  question  which  this  case  présents,  and  upon  which,  although 
argued  in  Grant  vs.  Jîllna  Company,  the  Lords  of  the  Privy 
Council  found  it  unnecessary  to  pronounce  a  décision,  namely  : 
Is  it  compétent  to  a  Défendant  in  a  suit  to  niove  for  judgment 
von  obsUintc  veredicto  ?  On  this  subject,  Archbold  says  :  "  It 
"  seems  that  the  Défendant  cannot  in  any  cuse  obttvin  judg- 
"  nient  tjwi  obafante  verniicio,  however  insufficient  the  Plain- 
"  tiff's  plemling  may  bc  and  that  his  proper  course  is  to  move 
"  in  arrest  of  judgment."  The  only  authority  cited  by  Arch- 
bold iii  support  of  this  doctrine  is  thn  case  of  Rand  and 
Vaughan  (1)  in  which  Chief  Justice  Tindal,  in  adjudicating 
upon  a  motion  made  by  u  Défendant  for  judgment  non  dm- 
fante  veredicto,  said  :  "  The  motion  should  perhaps  hâve 
boen  more  coirect  in  point  of  form,  if  it  had  been  a  motion 
to  arrest  the  judgment  for  Plaintift'on  the  grouml  that  enough 
istill  remains  upon  Defendant's  spécial  plea  confessed  by 
Plaintift's  replication,  to  bar  PlaintitTs  demand  ;  for  we  arc 
not  aware  that  any  instance  can  be  produced  where  De- 
fendant,  after  an  issue  which  he  has  taken  bas  lieen  found 
against  him,  bas  been  allowed  to  hâve  judgment  entered  in  his 
own  favor,  non  obatante."  Nine  years  afterwards,  the  case  of 
Rand  and  Vaughan  having  been  cited  in  the  Exchequer- 
Chaniber  lusshowing  that  "  Tindal,  C.  J.,  thought  that  a  Defen- 
•lant  after  vetdictagainst  him  could  not  bave  judgment  entered 
in  his  favor  "  non  oontante."  The  learned  Chief  Justice  observed 
"  I  said  only  that  the  court  was  not  aware  of  any  instance," 
<ith  Adolphus  and  Ellis,  N.  S.,  704.  This  much  however  is  cer- 
tain that,  even  in  England,  therc  are  some  cases  in  which  a 
Deft-ndant  may  move  for  judgment  non  ohstdnte  veredicto, 
foi-  instance,  in  the  ciu^e  of  the  Qaeen  vs.  The  Govervor  of  the 
Jhirlivffton  Free  Gntmmar  school,  6  Ad.  and  El.  N.  S.,  (582, 
whicli  however,  it  is  proper  to  observe,  was  a  case  of  mandamus 
uiidor  the  Statute  0  Anne,  0.  20,  Sec.  2.  A  verdict  having 
heen  fount»  for  the  crown,  on  ail  the  issues,  the  Court  of  Queen's 
Hench  gave  judgment  for  the  Défendants  non  ohutante  vere- 
<li<i<),  and  the  judgment  .so  given  was  afterwards  affirmed  in 
the  E.\che(|uer  Chamber.  That  case  as  I  bave  aheady  oliserved 
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was  a  case  of  mandamua  ;  but  after  carefully  considering  the 
report,  I  think  that  the  reasonn  givcn,  in  that  case,  for  allowing 
the  Défendant  to  move  for  judgment  in  hi»  favour,  non  obatante 
veredicto  couM  under  our  ayntera  be  ureed  by  a  Défendant  in 
any  ordinary  case.  Moreover  it  nmy  be  inferred  froni  the  ob- 
servations rnade  by  Baron  Farke,  (uow  Lord  Wensleydale)  in 
the  case  just  cited,  that  he  did  not  admit  the  doctrine  that  a 
Défendant  in  an  ordinary  case  could  not  inake  a  motion  such 
as  that  under  considération.  At  one  stage  of  the  argument, 
Baron  Parke  remark ed  :  "  If  a  plaintiff  by  a  bad  replication 
confesses,  and  dries  not  avoid  the  matter  pleaded,  I  cannot  see 
why  there  should  not  bejudgnientnoiioWan/ei'cret/ido.as  well 
as  where  aDefendant  makesa  defaultin  his  plea."  And  in  answer 
to  the  question  put  by  Baron  Parke  :  "  Is  therc  any  authonty 
for  saying  that  (nainely.  the  principle  that  where  thure  is  an 
express  confession,  but  no  avoidance,  judgment  shall  be  given 
for  the  opposite  party)  «loes  not  apply  to  .the  Plaintiff  s  as  well 
as  the  Defendant's  pleading  ?  The  coun.sul  for  the  Plaintiff 
admitted  no  instance  appears  in  which  it  has  been  so  held." 
The  observations  of  Baron  Parke  in  the  case  J  ist  referred  to 
are  deserving  of  particular  attention,  npt  only  on  account  of 
the  great  learning  and  expérience  of  the  judge  by  whom  they 
were  niade,  but  also  on  account  of  the  subject  having  been 
fully  considered  by  him,  in  conséquence  of  the  questions  sub- 
mitted  to  the  judges,  by  the  House  of  Lords,  some  time  pre- 
viously  in  the  case  of  Gwynne  vs.  BurneU.  (1)  It  may  also  be 
observed  that,  in  the  course  of  the  argument  to  which  I  hâve 
adverted,  no  ol'iservations  opposed  tothe  doctrine  which  Baron 
Parke  seemed  inclined  to  adopt,  were  made  by  any  of  the 
judges  ;  and,  when  the  judgment  was  rendered,  the  Court  pro- 
nounced  no  opinion  upon  the  question,  whether  in  ordinary 
actions  the  Défendant  i.s  entitled  to  a  judgment  in  his 
favour  non  obatante  vemlicto.  I  may  add  that  in  the  Engli.sh 
reports  up  to  1861,  within  my  reaeh,  I  hâve  not  found 
any  ca.se  formally  deciding  the  question  under  considération. 
I  therefore  am  inclined  to  think  that  the  English  practice, 
as  to  the  right  of  a  Défendant  to  a  judgment  non  obatante 
veredicto,  cannot  be  considered  authoritatively  settled  ;  where- 
as  the  Canadian  practice  has  been  settled  by  several  judg- 
ments,  and  even  if  the  English  practice  were  certain,  and 
well  e.stablished,  it  would  not,  it  is  plain,  be  binding  upon 
us,  the  Systems  of  law,  of  pleading,  and  of  procédure  gene- 
rally,  in  the  two  countries,  being  wholly  différent.  Indepen- 
dently  of  the  authority  of  decided  cases,  it  appears  to  me 
that  our  Canadian  practice  upon  this  point  is  reascmablo.    In 
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orJar  to  justify  a  Court  in  nmdering  judgment  non  ob»tavte 
reredicto,  two  things  niust,  it  Heems,  concur  :  firat,  thc  foctH 
established  by  the  verdict  mùst  be  insuflScient  to  warrant  a 
judgment  in  t'avor  of  the  party  obtaining  the  verdict  ;  and, 
second) V,  the  record  must  show  that  tacts  hâve  been  confessed 
or  adinitted,  which  justify  a  judgment  against  the  party  in 
whose  favor  the  verdict  was  rendercd.  When  such  is  thc  state 
of  the  record,  the  Court  niay  well  treat  aa  nugatory  the  ver- 
dict establishing  the  imniàterial  fàcts,  and  render  judgment 
upon  the  material  facts  admitted  or  confessed.  Under  our 
System,  the  parties  in  a  suit  are  upon  a  footing  of  exact  equa- 
lity  ;  neither  party,  at  an}^  stage  of  the  proceedings,  is  consi- 
dered  as  exclusively  dominus  litin  ;  and,  therefore,  as  wo 
hold  that  a  Plaintiff,  having  in  liis  favor  an  admission  or  con- 
fession of  the  material  facts,  is  entitled  to  a  judgment  against 
the  Défendant,  although  he  may  hâve  obtained  a  ver«nct  in 
liis  favor  as  to  immaterial  facts,  we  also  hold,  that  where  the 
Défendant  has  in  his  favor  an  admission  or  confession  of  facts 
establishing  a  good  defence,  he  isentitlod  to  judgment  against 
the  Plaintiff,  although  he  may  hâve  a  verdict  in  his  favor 
upon  facts  that  are  unimportant.  With  référence  to  the  case 
before  us,  I  must  say  it  appears  to  me  qucstionable  whether, 
considering  ail  the  answers  of  the  jurors,  and  more  particu- 
larly  their  p,nswer  to  the  7th  <{uestion,  it  was  necessary  to 
style  the  motion  for  judgment  as  being  7?on  obatante  vere- 
drcto  ;  but  no  objection  has  been  raised  to  the  form  of  the 
Defendant's  motion,  and  I  do  not  think  it  a  matter  of  impor- 
tance. Upon  the  whole,  I  view  the  case  in  the  same  light  in 
which  it  appears  to  hâve  been  regarded  by  M.  Justice  Bado- 
LEY,  in  the  Superior  Court,  and  therefore  think  the  judgment 
appealed  from  ought  to  be  confirmed. 

MoNDELET,  Justice  :  It  appears  to  me  that  the  wording  of 
the  Policy  of  Insurance  effected  through  George  Tate,  Plain- 
tiff's  agent,  on  the  5th  August,  1858,  to  take  effect  one  year 
Erom  the  30th  July  previous,  is  so  plainly  expressed  as  to 
leave  no  doubt  iti  the  mind.  The  words  are  "  on  the  hull  and 
joiner  work  of  ihe  Steamer  Malakoff  (now  in  Tate's  dock, 
Montréal)  navigating  the  river  St.  Lawrence,  between  Que- 
bec  and  Halnilton,  stopping  at  the  interuiediate  ports,  inclu- 
ding  outfitting  in  the  spring,  two  thousand  four  hundred  dol- 
lars ;  on  the  engine  therein,  one  thousand  six  hundred  dollars, 
as  per  application  No.  17,783.  "  I  shall  abstàin  from  making 
any  lengthy  remarks,  which  would  be  but  a  répétition  of 
what  has  already  been  said  by  some  of  my  brother  Judges. 
It  will  suffice  for  me  to  observe,  that  if  words  are  intended 
to  be  used  for  the  purpose  of  conveying  one 's  meaning,  su- 
rely  the  words  "  navigating  the  river  St.  Lawrence  "  must 
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and  do  iiiean,  that  the  steamer  thon  in  tlie  dock,  is  not  to 
remain  thero,  but  is  tu  be  used  in  navigating  the  river  St. 
Lrfiwrencu.  H  tho  words  do  not  mean  that,  then  it  iiiunt  be 
said  that  they  are  used  to  convey  the  very  reverso  of  their 
natural  and  grammatical  meaning.  As  to  tne  risk,  it  is  r  \- 
nifest,  not  only  from  the  évidence,  but  from  the  very  natuic 
of  things,  that  a  vessel  in  dock  is,  from  the  suri'ounding  ob- 
jecta, in  greater  di.nger  of  fire,  than  when,  in  the  course  of 
navigation,  proper  précautions  are  taken  against  fire,  day  and 
night.  Upon  tho  wholc,  I  am  of  opinion  that  Plaintiff  had  no 
right  to  call  upon  the  Défendants  for  the  payment  of  his  in- 
surance,  he  having  by  his  non  couforming  to  the  policy  and 
contrary  to  his  dechiration  that  the  steamer  was  navigating  the 
waters  of  the  St.  Lawrence,  placed  him.self  in  a  position  such, 
that  he  must  bear  his  ioss  and  not  the  Company.  The  judgment 
of  the  court  below,  should,  therefore,  be  confirmed. 

JuDOMENT:  "  The  court  having  heard  the  parties,  upon  the 
motion  of  Défendant  of  the  18th  day  of  Aprd,  1863,  tnat,  in- 
asmuch  as  there  was  and  is  in  the  policy  of  insurance  declared 
upon  an  express  condition  and  warranty  that  the  steamer 
Malahof  was  navigating,  and  did  and  should  continue  tu 
navigate,  the  river  St.  Lawrence,  between  Québec  and  Hau)il- 
ton,  stopping  at  the  intermediate  ports,  to  wii  :  during  the 
seaaons  of  navigation  while  the  policy  should  remain  in  force, 
and  it  appear-s  and  is  admitted,  in  and  by  the  writtcn  admis- 
sion of  PlaintiH'  that  the  condition  and  warranty  was  not 
complied  with,  and  that,  in  fact,  the  steamer  always  remained 
in  Tate's  dock,  and  was  not  navigating,  and  did  not  navigate; 
and  that,  inasiiiuch  as  the  évidence  adduced  at  the  trial  proved 
material  misrepr  sentation  and  concealment  by  Plaintiff  in 
his  application  for  .said  policy,  that,  in  conséquence  of  the  facts 
set  forth  in  the  said  motion,  and  notwithstanding  the  verdict 
rendered  by  the  jury  in  this  cause  in  favor  of  Plaintiff,  judg- 
ment 1)6  entered  up  in  favor  of  Défendants,  and,  by  such 
judgment,  it  be  declared  that  the  said  policy,  in  conséquence 
of  such  breach  of  the  said  condition  and  warranty,  was  and 
is  nuU  and  void,  and  the  same  be  set  aside,  and  the  action  of 
Plaintiff  bii  hence  disniissed,  with  costs  ;  coasidering  that  the 
déclaration  of  Plaintiff  in  the  said  policy  of  insurance,  and 
enunciated  in  the  foUowing  words  :  "  on  the  foUowing  pro- 
perty  owne«l  by  assured,  namely,  on  the  huU  and  joiner  work 
of  the  steamer  Maldkotf  {now  in  Tate's  dock, Montréal,)  naviga- 
ting the  river  St.  Lawrence  between  Québec  and  Hamilton, 
stjpping  at  the  intermediate  ports,  including  outfitting  in  the 
spring,"  contains  an  express  condition  and  warranty  upon  and 
for  tha  steamer  Mahikoff  mentioned  in  and  insured  by  said 
pjlioy,  aud  was  a  condition  of  the  policy  to  be  kept  and  ob- 
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scrved  ;  and  considering  that  it  ïh  adniitted  by  Plaintitt'  in  and 
l)y  lÛH  admiHHions  filed,  that  the  said  condition  and  warranty 
\v«iH  net  complied  with.  and  that  the  «tuamer  was  net  naviga- 
tiii^  as  aforosaid,  and  did  not  navi^ato  at  any  tiinc  in  and 
fioin  the  etfectinj;  of  the  insurance  until  the  destruction  tliere- 
oî  l>y  Rre,  and  always  reniained  in  Tates  duck  ;  and  further 
considerinff  that  the  action  and  demavde  of  Plaintiff'  was 
unfounden  in  law,  doth,  notwith standing  the  said  verdict, 
•rrant  the  motion  of  Défendants  that  the  action  of  Plaintif!'  in 
this  behnlf  lie  dismisserl,  with  costs,and,  in  conséquence,  Plain- 
tiffs  action  and  demande  u  honce  disniissed,  with  costs.  (14 
D.  T.  B.  a,  p.  493  et  M  J.,  p.  141.) 

Maokay  and  Auhtin,  for  Appellant. 

ToRRANCE  and  Morris  for  Kespondents. 


FBAUOOLEMT  ASSIOHMEHT.-ATTACHHEIIT. 

SuPERiOR  Court,  Montréal,  30th  April,  1863. 
Ct)rani  Smith,  J. 

MoLsoNs  Bank  v8.  Leslie  et  al.,  and  Leslie  et  al.,  Tiers  Saisis. 

I.e8l!u  &  Co.,  Merohaiits,  berame  insolvent  niiil  made  an  amignment 
uf  their  estate  to  three  truf^tees,  by  a  deed  (23  February,  1860,  John  C. 
(îritHn,  N.  P.)  containinK  inter  alia  the  followîne  clauNeH:  "  Thut,  iipon 
a  Murrender  or  ail  tlieir  said  aasetH  to  their  creditors,  the  said  anxifruors 
and  each  of  thrm  may  obtain  a  discharize  froin  their  présent  liabilities. 
And  it  is  hereby  agreed,  as  a  condition  hereuf,  that  any  oreditors  ofthe 
fuid  asbignors  who  shall  désire  to  hâve  the  benefit  of  ihe  présentas- 
8l^nment,  and  tu  reccive  his  or  their  share  ofthe  proceedf  of  the  said 
«Htate  and  as-'etf»,  shall  hâve  the  riglit  «-o  to  do,  provided  always  that, 
before  any  snch  ore<litor  or  creditors  shall  receive  any  dividend'or  sum 
of  nioney  whatsoever,  lie  or  they  shall  duly  make  and  exécute,  in  au- 
tliuntic  form,  a  deed  by  which  his  or  their  acceptance  of  tlie  terins  of 
thèse  présents,  and,  in  considération  thereof,  hif  or  their  dischargo  of 
tlip  snid  assignors  shall  he  fnlly  and  validly  effected;  and  the  propor- 
tion or  share  in  such  dividend  or  dividends  of  any  creditor  or  creditors 
who  shall  refuse  or  neglect  to  exécute  such  acceptante  and  discharge, 
shall  be  retained  by  the  assignées  or  their  assiguH,  subject  to  subséquent 
distribution  as  assets  ofthe  said  estate,  shotdd  such  creditors  penost  in 
such  refupal.  "  Molsons  Bank,  creditors,  therenpon,  8ued  out  a  writ  of 
miitie-arrêt  before  judguient  against  Leslie  &  Co.,  on  tiie  atiidavit  of  Wil- 
liam Uhche,  their  cashier,  tiiat  Leslie  &  Co.  had  Si  creted  and  were  im- 
niudiately  about  to  secrète  their  eotate,  àc.  (Revised  ^tatutes,'  L.  ('.,  p. 
JH)|,  relying  upon  the  provisions  ofthe  deed  of  assigninent  as  their  jns- 
tihration  for  the  attHchment.  Leslie  &  Co.  attacked  the  truth  and  Hufiî- 
ciency  of  tiie  allégations  ofthe  afiidavit,  by  an  exceptiun  à  In  forme. 

Ileld  :  l**  Tliat  Leslie  &  Co.  having  beconie  insolvent,  their  whole 
estate  was  the  gage  ofthe  creditors. 

2^^  That  they  could  not  do  a  single  act  whereby  the  rights  or  |x)sition 
of  their  creditors  could  be  affected. 

;t"  Thut  the  words  ofthe  statutedidnotsimply  inoan  "  hidinp:"  that 
tlio  Frencli  expres-ion  "  détourner  "  came  nearer  it.    Secreting  meant 
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placing  property  out  of  the  reach  of  creditors  to  prevent  them  from  cet- 
ting  their  rights,  making  Iheir  position  différent  from  what  the  Ihw 
inade  it. 

4"  Tbat  tlie  conduct  of  Leslie  &  Co.  in  making  such  assignment  was 
in  law  a  fraud,  and  Molsons  Bank  were  juxtified  in  tuirig  out  the  at- 
tachiiient. 

A  preliminary  proceeding  in  this  c»ise  is  reported  11  KJ. 
R.  Q.,  p.  77.  Leslie  &  Co.,  merchants,  became  insolvent,  and 
niadc  an  assignment  of  their  estate  to  three  trustées,  by  a 
deed  (23rd  February,  1860,  C.  Griffin,  N.  P.)  containing  inter 
alm  the  following  clauses  ;  "  That  upon  a  surrender  of  ail 
their  said  assets  to  their  creditors  the  said  assignors  and  each 
of  thein  may  obtain  a  discharge  from  their  liabilities,  &c.  And 
it  is  hereby  agreed  as  a  condition  hereof,  that  any  creditors  of 
the  said  assignors  who  shall  désire  to  hâve  the  benefit  of  the 
présent  assigninent.  and  to  receive  his  or  their  share  of  the 
proctods  of  the  said  estate  and  assets,  shall  hâve  the  right 
so  to  d(j.  provided  always  that  before  any  such  creditor  or 
creditors  shall  receive  any  dividend  or  suni  of  money  what- 
si-ever,  he  or  they  shall  duly  make  and  exécute  in  authen- 
tic  ?orm  a  deed  by  which  his  or  their  acceptance  of  the 
terrop  of  thèse  présents  and  in  considération  thereof,  his  or 
theJv  discharge  of  the  said  assignors  shall  be  fuUy  and 
valtdljî  efFected  ;  and  the  proportion  or  share  in  such  divi- 
dend cr  dividends  of  any  creditor  or  creditors  who  shall 
refuse  or  neglect  to  exécute  such  acceptance  and  discharge, 
shall  be  retained  by  the  said  assignées  or  their  assigna,  subject 
to  subsetjuent  distribution  as  assets  of  the  said  estate,  should 
such  creditor  or  creditors  persist  in  such  refusai."  Molsons 
fiank,  creditora,  thereupon  sued  out  a  writ  of  saisie-arrêt 
before  judgment  against  Leslie  &  Co.,  on  the  afSdavit  of  Wil- 
liam Sache,  theii  cashier,  that  Leslie  &  Co.  ha«l  secreted  and 
were  immediately  about  to  secrète  their  estate,  &c.  (Revised 
Statutes  L.  C,  p.  96),  relying  chiefly  upon  the  provisions  of 
the  deed  of  assignment  as  their  justitication  for  the  attach- 
ment.  Leslie  &  Co.,  attaked  the  truth  and  sufficient  of  the 
allégations  of  the  afRdavit,  by  an  exception  à  La  forme,  deny- 
ing  that  they  had  secreted  or  were  secreting,  &c.,  &c.  The 
Plaintiff  met  tho  exception  by  an  answer  in  law  which  was 
maintained  in  the  Court  below,  but  dismissed  in  appeal,  (11 
R,  J.  R.  Q.,  p.  77,)  and  by  a  second  answer,  whereby  they 
alleged  :  "  That  the  affidavit  upon  which  the  writ  and  process 
was  issued  is  true,  and  ail  and  every  the  allégations  thereof, 
that  William  Sache  was  credibly  inforraed.  had  every  reason 
to  believe  and  did  verily  and  his  conscience  believe  that 
Défendants  had  secreted  and  were  immediately  about  to 
secrète  their  estate,  debts  and  effects,  with  a  view  to  defraud 
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their  creditors  aw\  particuîarly  the  PlaintifFs  ;  that  Défen- 
dants were  and  had  been  for  two  months  previous  u  the  writ 
of  attachment  insolvent  en  déconfiture  ;  that,  after  their  open 
and   declared   insolvency,   they   inade  and  executed,  before 
Griffin  and  his  colleague,  Notariés  Public,  on  the  twenty-third 
day  of  February,  1860,  a  provisional  assigjnment  of  ail  their 
estate,  debts  and  efFects,  without  the  assent,  advice  or  infor- 
mation of  any  of  their  creditors,  and  without  any  notice  given 
tc)  them,  selecting  for  their  assignées  the  Honorable  James 
Leslie,  their  father,  Alexander  Maurice  Delisle,  and  Henry 
Starnes,  forinerly  a  partner,  jointly  with  the  Défendants,  and 
whom  the  creditors  had  every  reason  to  suspect  to  be  a  debtor 
of  Défendant  in  a  large  arnount,  and  to  hâve  left  the  firm 
when  insolvent  ;  that,  moreovcr,  in  and  by   the  said  deed  of 
assignaient.  Défendants  did  impose  generally  upon  ail  their 
creaitors  conditions  contrary  to  law,  in  effect,  exacting  from 
them  and  each  of  them,  before  they  should  share  or  partake 
in  the  proceeds  of  the  estate,  so  assigned,  a  fuU  and  complète 
discharge  of  ail  their  respective  daim,  moreover,  grantiug  to 
the  assignées  the  right  and  authority   to  settle  and  compro- 
mise a  pretended  claim  of  the  wife  of  Patrick  Leslie,  one  of 
Défendant»,  amounting  to  five  thousand  pounds,  as  they,  the 
assignées  might  deem  fit,  and  also   requiring  and  exacting 
from  ail  and  every  their  creditors,  the  sanction,  approbation, 
and  authority  to  cany  out  such  arrangement,  and,  in  default 
of  compliance  thereto,  denying  them  any  right  to  share  or 
participate  in  the  proceeds  of  their  estate  ;  that  Plaintiff,  joint- 
ly with  the  other  creditors  of  Défendants,  by  protest  executed 
before  Gibb,  and  his  colleague  Notariés  Public,  of  the  twenty- 
tliird  of  February  last,  did  demand  a  full,  complète  and  un- 
conditional  assignment  from  Défendants,  which  they  refused  ; 
that,  moreover.  Défendants  did,  after  their  declared  insolven- 
cy, during  the  month  of  February  last,  and  during  the  two 
laonths  previous  to  the  institution  of  this  action,  sell  and  dis- 
pose of  their  real  eslate,  to  wit,  of  real  estate  of  great  value 
in  Upper  Canada  and  in  Lower  Canada  in   favor  of  their 
father,  the  Honorable  James  Leslie,  at  a  price  groatly  unde" 
its  value  ;  that,  by  such  facts.  Défendants  had  illegally  secret- 
ed,  and  were  about  immediately  to  secrète  their  estate,  debts 
and  effects,  and  Plaintiff  was  justified  in  law,  and  had  a  riffht 
to  obtain  the  issuing  of  a  writ  or  process  of  attachment  against 
Défendants." 

Smith,  J.  :  This  was  an  action  brought  by  Molsons  Bank 
af,'ainst  Leslie  &  Co.,  to  recover  a  large  sum  of  money  due  by 
Défendants  to  the  Bank,  and  for  which  a  saisie-arrêt  before 
judgment  was  issued  on  the  I7th  March,  1860,  to  attach 
l)efendant'8  estate  in  the  hands  of  the  Hon.  Jas.  Leslio,  Hen- 
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ry  .Stanics  and  A.  M.  Delisle,  tiie  provisiona)  assignées.  The 
Défendants  pleaded  an  exception  à  la  forint,  alleging  that 
thero  was  no  ground  for  the  saisie-arrêt  ;  that  the  allégations 
contained  in  the  affidavit  of  Sache,  the  cashier  of  Molson 
Bank  were  untrue  and  unfounded.  It  was  upon  the  évidence 
adduced  on  this  point  that  the  court  was  now  called  to  give  a 
décision.  The  allégations  of  Sache's  affi  lavit  were  of  the 
usual  description,  that  he  had  reason  to  believe  that  Défen- 
dants, Leslie  &  Co.,  had  seci'eted  and  were  ininiediately  about 
to  secrète,  their  estate,  debts,  and  eftects,  with  intent  to 
defraud  their  creditors,  &c.  Upon  the  truth  or  falsity  of  this 
pretension  Plaintitt'case  niust  rest.  We  now  corne  to  the  ques- 
tion, what  is  to  be  considered  fraud  and  what  description  ot 
circuuistances  nnist  happen  to  entitle  the  Plaintitt'  to  a  saisie- 
arrêt  ?  It  was  to  be  observed  that  the  issue  was  gênerai.  The 
exception  à  la  forme  stated  that  the  facts  alleged  in  the  affi- 
davit were  not  true  ;  Plaiutitf  replied  that  they  were.  The 
first  and  most  important  point  for  Plaintiff  was  this,  that, 
?hortly  before  the  issuing  the  saisie-arrêt,  Défendants,  Leslie 
&  Co.,  were  in  a  state  of  utter  insolvency.  That  they  had 
niade  over,  by  what  they  called  a  provisional  assignment,  to 
James  Leslie  and  Delisle  and  Starnes,  the  whole  of  their  pro- 
perty.  The  creditors,  not  pleased  with  this  provisional  as'îign- 
ment,  called  upon  Leslie  &  Co.,  to  make  an  assignment  of 
their  property,  gênerai  and  e(]ualized.  The  Défendants  refus- 
ed  tt)  do  so,  and  then  the  saisie-arrêt  was  issued.  Now,  we 
must  look  to  the  condition  of  the  firm,  at  the  time  of  this 
demand.  It  was  perfectly  cert  lin  that  they  were  in  a  state 
of  insolvency  at  the  date  of  the  provisional  as.signment.  It 
was  stated  in  the  deed  that  the  assignment  was  made  to 
prevent  the  estate  f rom  being  wasted  away  by  suits  instituted 
l>y  the  creditcrs,  and  for  the  protection  of  the  interests  of  the 
cretlitors  geneially.  Full  authority  was  given  tlie  assignées  to 
collect  the  debts  due  to  Leslie  &  Co.,  and  to  retain  the  estate 
till  a  nun»ber  of  liabilities  for  which  Defe\idants  were  endor- 
sers,  should  hâve  niatured,  that  the  actual  amount  of  their 
liabilities  ;night  be  ascertained.  Now  came  an  important 
clause  in  th  assignment,  to  the  effect  that  tin;  assignées  should 
investigate  the  positioji  of  the  firm,  and  submit  a  full  report 
to  the  creditors  of  the  amount  of  dividend  the  estate  was 
likely  to  pay,  and  ail  other  information  they  might  be  able 
to  impart,  the  creditors  to  give  Défendants  a  complète  dis- 
charge froin  their  liabilities.  The  proposition  arising  out  of 
this  statement  amounted  to  this,  that  thèse  men,  in  a  state  of 
insolvency,  without  aiiy  intimation  to  their  creditoj-s,  assign 
over  the  whole  of  their  estate  to  assignées,  nnd  that  no  one 
of  the  creditors  shall  be  entitled  to  the  benetit  of  the  assign- 
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ment,  unJess  he  be  willing,  in  the  first  place,  to  give  them  a 
gtiieral  discharge.    It  was  necessary  to  make  a  remark  upon 
tins,    When  the  lirin  became  insolvent,.  the  whole  escate  be- 
ca.iie  gage  to  the  creditors.    It  was  no  longer  in  the  power  o£ 
tlie  .tirm  to  do  any  act  which  affected   the   rights  oE  the 
creditors  in  any  respect,  or  which  might  alter  the  quality 
oxisting  among  theiu.   Consider  what  a  strange  practice  it 
would  be,  if  it  were  perniitted  to  a  debtor  to  place  his  property 
ir.  the  hands  o£  a  third  person,  and.  say  to  his  creditors,  "I 
liave  placed  niy  property  tbere,  and  you  will  be  permitted  to 
participate  in  the  benelit,  provided  you  give  me  tirst  a  gênerai 
discharge."    It  was  a  principle  so  whoUy  adverse  to  law,  that 
a  nian  shonld  be  entitled  to  dictate  thus  to  his  creditors,  when 
tlie  law  declared  that  he  should  not  even  bave  power  to  do  a 
single  act  affecting  the  creditors'  rights  or  positions,  that  it 
sL'emed  abaurd  to  ennnciate  such  a  proposition.    Although, 
thcrefore,  thèse  gentlemen  might  bave  acted  in  good  i'aith, 
and  with  a  sincère  désire  to  benetit  their  creditors,  and  pre- 
vent  the  estate  from  being  frittered  away,  yet  this  clause  in 
tlie  assignment  struck  it  with  absolute  nullity.    The  Défen- 
dants had,  in  fact,  no  more  right  to  make  this  proposition 
than  to  say  to  their  creditors,  "Instead  of  getting  twenty 
shillings  in  the  £,  we  shall  force  you  to  take  five  shillings." 
It  was  said  on  behalf  of  Défendants,  that  the  provisional 
assignment  was  made  openly,  and  uotified  to  the  creditors, 
and,  consequently,  there  could  be  no  intention  to  conceal  the 
fact  from  them.    But  this  was  merely  playing  with  words. 
"Scereting,"  the  word  used  in  the  Statute,  did  not  mean 
siuiply  "  hiding."  The  French  word  "  détourner  "  came  nearer 
the  mcaning  conveyed  by  it.    It  signified  the  placing  of  pro- 
perty out  oï  reach  of  the  creditors,  to  prevent  them  from  get- 
ting their  rights,  and  making  their  position  différent  from 
what  the  law  makes  it.    This  was  an  act  which  the  law  could 
never  look  upon  as  legaî.  What  facts  did  we  find  on  investing 
the  case  ?  First  that  the  estate  was  absolutely  insolvent;  se- 
eondly,  it  was  admitted  by  the  parties  themselves,  that,  from 
the  state  of  their  books,  it  was  utterly  impossible  to  tell  what 
position  the  insolvents  wei*e  in  ;  or  what  the  estate  would  or 
could  realize;  thirdly,  that  there  was  no  possibility  of  ascer- 
taining  the  position  of  the  estate  till  the  books  had  been 
wound  up  ;  and  that  no  balance  had  been  struck  from  the 
tiuie  that  Starnes  had  ceased  to  be  a  member  of  the  firm  ; 
fourthly,  a  large  deficiency  was  found  in  the  estate  ;  and, 
although  the  testimony  of  one  of  the  witnesses  subsequently 
shewed  that  part  of  this  déficit  had  been  accounted  for,  yet, 
the  fact  romained  that  the  insolvent  firm  assigned  their  estate 
while  a  large  deficitiucy  appeared  ou  the  face  of  their  state- 


■m 


ai 

m: 


276 


RAPPORTS  JUDICIAIRES  REVISÉS 


ment.  It  was  under  thèse  circu instances  that  they  now  came 
up  with  their  exception  à  la  fomie,  contending  that  the  allé- 
gations of  Sache's  affidavit  were  unt'ounded,  because,  as  thej' 
alleged,  there  had  been  no  frund  on  their  part.  But  his  Honor 
had  no  hésitation  in  saying  that  the  law  characterized  such 
conduet  as  fraudulent.  The  Statute  simply  reijuired  that  fraud 
should  liave  been  committed  in  the  eye  of  the  law,  though  the 
parties  might  hâve  had  the  very  best  intentions.  It  had  been 
argued  that  this  was  not  fraud,  a«  Plaintifts  had  a  revocatory 
action,  to  bring  back  the  propei'ty  to  the  estate.  But  his 
Honor  was  of  opinion  that  this  action  did  not  apply  under 
the  circumstances.  ïhe  judgment  rested  upon  the  deed  of 
assignment.  This  deprived  the  creditors  of  their  right,  and 
consequcntly,  fell  under  the  provisions  of  the  statute,  which 
constituted  it  fraud.  The  judgment  of  the  Court  would  there- 
fore  disiniss  the  exception  à  la  foyme,  with  costs. 

"The  Court  considering  that  Défendants  hâve  failed  to 
establish  the  allégations  of  their  exception  à  la  forme,  and 
that  Plaintifts  hâve  established  that  there  was  just  and  pro- 
bable cause  for  the  issuing  of  the  saisie-arrêt  in  this  cause, 
and  the  allégations  in  the  aftidavit  on  which  the  writ  issued 
are  true  and  founded  in  fact,  doth  reject  and  dismifs  the 
exception  à  la  forme,  with  costs.  (8  J.,  p.  8) 

Laflamme,  Laflamme  and  Daly,  for  Plaintifts. 

DoRioN,  DoRioN  and  Sénégal,  for  Défendants. 


PROCEDURE.— DECREE  OF  THE  PRIVT  COUHCIL. 

Queen's  Bench,  Montréal,  7th  December,  1863. 

Coram  HoN.  SiR  L.  H.  LaFontaine,  Bart.,  C.  J..  Duval,  J., 
Mondelet,  a.  j.,  and  Monk,  J.  ad  hoc. 

Maurice  Cuvillier  et  al.,  Défendants  in  court  beloAy,  Ap- 
pellants,  and  The  Bank  of  British  North  America, 
Plaintift'  in  the  court  below,  Respondent. 

Held  :  That  a  decree  of  Her  Majesty  in  Her  Privy  Coiincil,  reversiiig 
a  judgment  oftheoonrt  of  QueenV  Bench  for  Lower  Canada,  which  had 
confinned  a  judgment  of  the  Superior  Co'irt  for  Lower  Canada,  dismiss- 
ing  an  action  therein  brou^ht  and  directing  the  Superior  Court  to  enter 
up  judgment  for  the  Plaintiff.is  inoperative,  and  a  judgment  entered  i.p 
ftccordingly  by  such  Superior  Court  will  bn  reversed  on  appeal. 

This  was  an  appeal  from  a  judgment  rendered  by  the  Supe- 
rior Court,  at  Montréal,  (Hon.  Mr.  Justice  Smith,  presiding) 
on  the  30th  of  September,  1861,  granting  the  conclusions  of  a 
pétition  presented  to  that  court  oy  Respondent,  on  the  I7th 
of  September,  1861,  the  allégations  of  which  pétition  were  as 
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follows  :  "  That,  by  the  judgment  rendered  in  this  cause,  on 
the  thirtieth  day  of  April,  1858,  the  déclaration  and  action  oi* 
your  petitioner,  so  far  as  the  Défendants,  Angélique  Cuvillier 
and  Alexander  M.  Delisle,  Mary  Anne  Cuvillier  and  George 
Burns  Symes  and  Luce  Cuvillier,  were  concerned,  was  dis- 
niissed  with  costs  ;  that 'your  petitioner  appealed  from  said 
judgment  to  the  Court  of  Queen's  Bench  for  Lower  Canada, 
sitting  in  and  for  the  District  of  Montréal,  and,  by  the  judg- 
ment rendeied  by  that  court,  on  the  tirst  day  of  December 
1859,  the  said  judgment  so  rendered  by  this  court  was  con- 
Hrmed;  that   your   petitioner,   there\ipon,  appealed   to   Her 
Majesty  in  Her  Privy  Council,  and,  by  the  judgment  and  decree 
rendered  and  given  on  the  sixteenth  day  of  April  now  last 
past,  and  which  has  been  duly  recorded  and  registered  in  the 
registers  of  this  court,  Her  Majej^ty,  by  and  with  the  advice 
of  Her  Privy  Council,  ordered  that  the  judgment  of  the  Court 
of  Queen's  Bench  of  Lower  Canada  of  the  tirst  December  1859, 
and  the  same   was  thereby  reversed  with  costs,  and  that  this 
court  be,  and  the  same  was  thereby  directed  to  cause  judg- 
ment to  be  entered  for  your  petitioner  accordingly  the  péti- 
tion then  concluded,  that  the  court  would  be  pleased  to  cause 
judgment  to  be  ontered  accordingly  in  favor  of  Respondent,  con- 
demning  Angélique  Cuvillier,  Mary  Ann  Cuvillier,  and  Luce 
Cuvillier,  jointly  and  severally,  to  pay  and  satisfy  to  Respon- 
dent the  sums  of  morey,  interest  and  costs  clairacd  in  and  by 
Respondent's  déclaration  in  the  said  cause  fyled.  The  following 
is  a  copy  of  Her  Majesty 's  judgment  and  decree  in  the  said 
pétition  :  "  At  the  Court  at  Osborne  House,  Isle  of  Wioht, 
the  16th  day  of  April,  18dl,  Présent  :  The  Queen's  Most  Excel- 
lent Majesty,  His  Royal  Highness  the  Prince  Consort,  Lord 
Président,  Lord  Chamberlain.   Whereas,  there  was  this  day 
read,  at  the  Board,  a  report  from  the  Judicial  Committee  of 
the  Privy  Council  dated  the  6th  of  Febru"ry,  1S61,  in  the 
words  following,  viz:  "  Your  Majesty  having  been  pleased,  by 
your  gênerai  order  in  council  of  the  29th  November,  1859,  to 
rei'er  unto  this  committee  a  humble  appeal  from  the  Court  of 
Queen's  Bench  of  Lower  Canada,  between  the  Bank  of  British 
North    America,   Appellants,   and   Angélique    Cuvillier  and 
Alexander  Maurice  Delisle,  Mary  Ann  Cuvillier,  and  George 
Burns  Symes  and  Luce  Cuvillier,  Respondents,  and  likewise 
a  humble  pétition  of  the  Bank  of  British  North  America  of 
St.  Helens  Place,  in  the  city  of  London,  setting  forth  that  a 
suit  was  lately  instituted  in  your  Majesty 's  Superior  Court 
for  the  District  of  Montréal,  in  the  Province  of  Lower  Canada, 
by  Appellants,  ngainst   Angélique  Cuvillier  and  Alexander 
Maurice  Delisle,  Mary  Ann  Cuvillier,  and  George  Burns  Symes 
and   Luce   Cuvillier,  together  with    Maurice   Cuvillier,  and 
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Marie  Claire  Perrault,  for  the  recovery  of  the  sum  of  £4107, 
12,  being  the  aniount  of  seven  several  bills  of  exchange  and  a 
certain  proniissory  note,  ancl  the  damages  and  costs  for  the 
non-payment  thereof  reapectively,  together  with  interest 
thereon  respectively  upon  and  by  virtue  of  a  certain  notarial 
deed  dated  the  26th  day  of  July,  1849  ;  that,  on  the  30th  day 
ot  June,  1855,  Marie  Claire  Perrault,  Angélique  Cuvillior, 
Alexander  Maurice  Delisle,  Mary  Anne  Cuvillier,  and  Georgo 
Burns  Synies  and  Luce  Cuvillier  pleaded  eœcepfions  péremp- 
toires  and  défenses  en  fait  to  the  Plaintifi's  said  deuiand,  that 
Marie  Claire  Perrault  departed  this  life  on  the  23rd  day  of 
October,,  1855,  whereby  and  by  acts  theroon  granted  she  ceased 
to  be  a  party  to  this  suit  ;  that  Maurice  Cuvillier,  on  the  21  st 
day  of  September,  1857,  confessed  judgment  in  favor  of  Plain- 
tiffs  ;  that,  on  the  30th  day  of  April,  1858,  the  Superior  Court 
gave  judgment  in  favor  of  Respondents,  Angélique  Cuvillier, 
Alexander  Maurice  Delisle,  Mary  Ann  Cuvillier,  and  George 
Burns  Symes  and  Luce  Cuvillier,  but  gave  iudgnient  against 
Maurice  Cuvillier;  that  Appellants  appealed  from  the. judg- 
ment of  the  Superior  Court  to  the  Court  of  Queen'a  Bench  '  f* 
Lower  Canada,  a,nd,  on  the  first  day  of  December,  185Î),  tho 
Court  of  Queen's  Bench  gave  judgment  affirming  the  juJg- 
ment  of  the  Superior  Court,  the  Honorable  Mr.  Justice  Ayi- 
WIN  dissenting  ;  that  Appellants  feeling  themselves  aggrievod 
by  the  said  judgment  and  being  advised  that  the  same  was 
unjust  and  erroneous,  craved  leave  to  appeal  therefroni  to 
your  Majesty  in  Council,  and  that  such  leave  was  accordingly 
granted  to  Appellants  upon  the  usual  terms,  with  which 
Appellants  hâve  duly  complied,  and  humbly  praying  ,your 
Majesty  that  the  said  judgment  may  be  reversed,  varied  or 
altered  or  for  other  relief  in  the  premises.  The  lords  of  the 
committee,  in  obédience  to  your  Majesty 's  said  gênerai  ordoi- 
of  référence  hâve  taken  the  said  humble  appeal  and  pétition 
into  considopation,  and  having  heai"d  Counsel  on  both  sidcs, 
their  Lordships  do  agrée  humbly  to  report  to  your  Majesty, 
as  their  opinion,  that  the  judgment  of  the  Court  of  Queen's 
Bench  of  Lower  Canada  ot  the  Ist  December,  1859,  ought  to  be 
reversed,  and  that  the  Superior  Court  for  the  District  of  Mon- 
tréal (Lower  Canada)  ought  to  be  directed  to  cause  judgment 
to  be  entered  for  A.ppellants  (Plaintiffs  in  the  original  suit)  nc- 
eordingly  ;  And,  in  case  your  Majesty  should  be  plensed  te  ap- 
prove  of  this  Report,  and  toorderas  is  herein  recommended, 
then  their  lordships  do  direct  that  there  be  paid  by  Respondents 
to  Appellants  the  sum  of  £283,16,6  sterling  for  the  costs  of  this 
appeal."  Her  Maiesty,having  taken  the  said  report  întoconsidc- 
ation,  was  pleased,  by  and  with  the  adviceof  Her  Privy  Council, 
to  approve  thereof,  and  to  order,  as  it  is  hereby  ordered,  that 
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the  judginent  of  the  Court  of  Queen's  Bonch  of  Lower  Canada 
of  the  Ist  Decetnber,  1859,  be  and  the  same  is  liereby  revers- 
eJ,  £283,1(1,6  sterlinff,  costs,  and  that  the  Superior  Court  for 
the  District  of  Montréal  (Lower  Canada)  be,  and  the  sanie  is 
hereby  directed  to  cause  judgment  to  be  entered  for  Appel- 
hmts  (Plaintifis  in  the  original  suit)  accordingly,  whereof  the 
Governor  General,  Lieutenant  Governor  or   Commander  in 
Chief  of  the  Province  of  Canada  for  the  time  being,  and  ail 
other  persons  wliom  it  may  concern,  are  to  take  notice  and 
govern  theniselves  uccordi.igly.  (Signed)  AllTHl'U  Helps,  The 
foUovvingis  the  judgiiient  rendered  by  fhe  Superior  Court,  on 
the  pétition   so  presented   by  the  Respondent  :  "  The  Court, 
having  heard  the  parties,  upon  the  pétition  of  Plaintift',  pre- 
sented  to  this  Court  on  the  17th  day  of  Septeniber,  1801, 
praying  that  this  Court  cause  judgment  to  be  entered  up  in 
tins  cause  in  favor  of  p.jtitioner,  the  Plaintif!  in  this  cause,  in 
accordance   with  the  judgment  or  decree  of  Her  Majesty  in 
Her   Privy  Council  rendered  and  given  on  the    IGth  day  of 
April,  1861,  having  seen  and  examined  the  jiidgment  men- 
tioned  and  set  forth  in  the  said  pétition,  and  more  particular- 
ly  the  judgment  order  or  decree  of  Her  Majesty  in  Her  Privy 
Council  of  the  IGth  day  of  April,  1861,  and  duly  enregistered 
in  the  registers  of  this  Court,  whereby  the  judgment  of  the 
Court  of  Queen's  Bench  for  Lower  Canada  of  the  first  day  of 
December,  1859,  was  reveraed  with  costs,  taxed  at  £283,16,6 
sterling  money  of  Great   Britain,  equal  to  £345,6,5  current 
money  of  this  Province,  and  this  Court  was  tho'eby  directed 
to  cause  judgment  to  be  entered  for  petitioner,  Plaintift'  in 
the  original  suit  ;  accordingly,  doth  gi-ant  the  said  pétition, 
and,  in  conséquence,  the  court  now  hère  doth  order  judgment 
te  be  entered  up  accordingly  in  this  cause  in  favor  of  Plaintift' 
and   petitioner,  and  doth  adjudge   and  condemn  Défendants 
Angélique  Cuvillier,  Mary  Ann  Cuvillier  and  Luce  Cuvillier, 
jointly  and  severally,  to  pay  and  satisfy  to  Plaintif!"  the  sum 
of  £4,107,12  current  money  of  this  Province  of  Canada,  for 
tiie  causes,  matters,  and   things  in  the  PlaintifTs  déclaration 
stated,  with  interest  on  £625,  from  the  31st  day  of  October, 
1854,  on  £625,  from  the  4th  day  of  November,  1854,  on  £625, 
from  the  6thday  of  November,  1854,  on  £750,  from  the  eighth 
day  of  November,  1854,  on  £400,  from  the  16th  day  of  No- 
vember, 1854,  on  £400,  from  th  25th  day  of  November,  1854, 
on   £453,  from  the  sixth  day   of  December,  1854,  and   on 
£176,14,6,  from  the  llth  day   of  January,  1855,  and  on  £55, 
17,6,  from  the  ninth  day  of  March,  1855,  date  of  the  service 
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of  prucc88  in  this  cause,  until  actual  payaient,  and  costs  of 
Huit."  (1) 

Ahbo'IT,  t'or  Appellants  :  The  questions  which  arise  on  this 
appeal  are  :  Ist.  Whether  or  no  the  Superior  Court,  having 
retuiereda  final  judgnient  in  a  cause,  has  any  right  to  take 
up  tho  sanie  cause,  and  render  a  différent  judgnient  in  it. 
2nd.  If  it  can,  whetlier  it  can  exercise  that  riglit  before  tlie 
first  judgnient  has  been  formally  reversed  by  the  final  Court 
of  Appeal.  The  Superior  Court  pronounced  a  judgment  in  this 
cause,  on  the  30th  April,  1858,  disuiissing  Respondenfes  action 
against  Appellants.  On  the  Ist  Deceniber,  1859,  that  judg- 
nient was  confirnied  by  this  court.  On  the  IGth  April,  1861, 
Her  Majesty  in  Her  Privy  Council  ordered  :  "  That  the  judg- 
"  ment  of  the  Couit  of  Queen's  Bench,  of  the  Ist  December, 
"  1859,  be,  and  the  sanie  is  hereby  reversed  with  £283,16,6 
"  sterling,  costs  ;  and  that  the  Superior  Court  for  the  District 
"  of  Montréal  be  and  the  same  ic  hereby  directed  to  cause 
"  judgnient  to  be  entered  for  Appellants."  On  the  I7th  Sep- 
teinber,  1861,  Respondents  presented  a  pétition  to  the  Supe- 
rior Court,  at  Montréal,  praying  that  court  to  cause  judginent 
to  bc  entered  up  for  Respondents,  condemning  Appellants, 
jointly  and  severally,  to  pay  and  satisfy  to  the  Respondents 
the  suin  of  £4  107,12  and  interest,  and  judgment  was  accord- 
ingly  rendered  by  that  court,  on  the  30th  September,  1861, 
gr-vnting  the  prayer  of  the  pétition  and  pronouncing  a  formai 
and  final  judgment  against  Appellants  according  to  the  con- 
clusions of  the  pétition.  It  is  from  this  judgment  Appellants 
hâve  appealed,  and  they  rely  upon  the  following  grounds  in 
support  of  their  appeal  :  1.  That  the  order  in  council  does  not 
reverse  the  final  judgnient  rendered  in  the  Superior  Court,  on 
the  30th  April,  1858,  but  only  the  judgment  of  this  court 
rendered  on  the  Ist  December,  1859,  and  that  first  men- 
tioned  judgment  still  subsisted  when  the  judgment  now  ap- 
pealed from  was  rendered,  and,  in  fact,  still  subsists.  2.  That, 
by  the  final  judgment  rendered  in  the  said  cause  in  the 
court  below,  on  the  30th  April,  1858,  that  court  was  dis- 
seized  of  the  contestation  and  had  no  jurisdiction  to  render 
any  second  or  other  final  judgment  therein.  And  that,  if  the 
privy  council  were  of  opinion  that  the  judgment  of  the 
Superior  Court  was  erroneous,  they  could  only  give  efTect  to 
that  opinion  by  setting  aside  the  judgment,  and  pronouncing 
the  judgment  which,  in  their  opinion,  the  court  below  should 
hâve  rendered.  The  Appellants  believe  that  the  fîrst  of  thèse 
grounds  of  objection  is  true  in  point  of  fact,  and  that  the 


(1)  Les  remarques  du  juge  Smith  en  rendant  ce  jugement  sont  rapportées 
dans  10  R.  J.  R.  Q.,  p.  22. 
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Hoconcl  is  equally  well  founded  in  law.  They  are  ndvised  that 
tlie  courts  of  this  country  hâve  hitherto  prcHerved  the  right 
ot'  expressing  their  own  opinions  upon  every  subject  that  lias 
l»een  litigated  bet'ore  them,  and  liave  never  yet  permitted 
theniselves  to  be  niade  the  niere  registrars  of  the  decrees  of 
other  tribunal».  And,  as  Appellants  are  aggrieved  by  the 
order  in  question,  as  it  bas  been  construed  by  the  court  below, 
they  conçoive,  with  ail  du  respect  to  the  august  tribunal  which 
entertains  a  différent  view  of  our  law  f rom  l)oth  of  our  highest 
courts,  that  they  are  entitled,  at  least,  to  a  clear,  distinct,  and 
unniistakeable  expression  of  that  view,  and  of  the  judgnent 
which,  in  the  opinion  of  the  coui't  of  last  resort,  the  court 
below  ought  to  bave  rendered.  That  this  is  not  affbrded  by 
the  order  of  the  IGth  April,  1S61,  is  rendered  apparent  by  the 
fact  that  it  would  bave  satisfied  that  order  to  bave  "  entered 
judginent  for  PlaintifF"  upon  any  one  of  the  nunierous  con- 
tracts  set  up  in  Plaintitt"  s  déclaration,  as  fully  as  to  bave 
entered  up  judgment  upon  them  ail.  If  this  honorable  court 
should  sustain  the  views  of  Appellants,  they  will  be  afforded 
an  opportunity  of  showing  beiore  Her  Majesty  in  her  privy 
council  the  points  upon  which,  as  they  hunibly  conceive.  Her 
Majesty  bas  been  erroneously  advised.  And,  as  Appellants 
believe  that  the  law  of  this  country  fully  bears  out  their 
pretensions,  they  respectfuUy  urged  upon  this  honorable  court 
the  reversai  of  the  judgnient  of  the  court  below. 

Bethune,  for  Respondent,  submitted  :  That  the  honorable 
judge  who  pronounced  the  judgment  now  appealed  from  is  i 
the  same  judge  who  pronounced  the  original  judgnient  which 
gave  rise  eventually  to  the  appeal  to  Her  Majesty  in  her  privy 
council.  It  was  urged,  at  the  argument  on  the  pétition,  by  Ap- 
pellants' counsel,  that  a  compliance  with  the  mandate  contained 
in  Her  Majesty 's  decree  would  amount,  in  effect,  to  a  reversai 
by  the  honorable  judge  of  bis  own  judgment,  but,  considering 
the  decree  to  be  a  virtual  reversai  in  itself  of  that  judgment, 
andthat,  sitting  as  he  was  in  Her  Majesty's  oWn  court,  as  her 
ininisterial  agent  or  représentative,  administering  justice  in 
her  name,  be  could  not  refuse  to  obey  the  order  contained  in 
Her  Majesty's  decree.  The  bonoral)le  judge,  therefore,  bas  no 
hésitation  in  entering  up  judgment  accordingly  in  favor  of 
Respondent,  and  Respondent  confidently  trusts,  that  this 
honorable  court  will  bave  less  hésitation  in  declining  to  in- 
terfère with  bis  action  in  that  behalf. 

LaFonïaine,  juge  en  chef  :  Une  question  presqu'en  tout 
semblable  à  celle  sur  laquelle  cette  cour  a  eu  à  se  prononcer, 
le  3  septembre  1860,  dans  la  cause  de  YAaaurance  de  Mont- 
réal, contre  McGillivray^  se  présente  sur  cet  appel.  Dans  la 
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ciiUHe  (le  VAi-Huruvra  de  Mor\M(d  où  MciiilUvray,  (1)  la  inôiiif 
ijuestion  sV'st  présenté'  et  j'ai  là  l'Xpiiiin'  mou  opinion.  .!•• 
persisti.'  rospectueuscnietit  dans  ct-tte  opinion  ijui  seinlilu  avoir 
été  trouvée  exacte  par  le  conseil  privé,  car  cet  lionoraMo  ti'ibu- 
nal  a,  le  8  février  iHîii,  tnoditié  ou  changé  son  premier  riipport, 
L'on  voit  (|Ui3,  par  le  décret  dont  il  s'u^'it  ici.lejuf^ement  de  cette 
cour  (Cour  du  Hanc  de  la  Reine)  a  bien  été  inHrmé,  et  nous 
devions  donner  aux  parties  acte  de  ce  dispositif  du  décret  ;  uuiis 
premier  jugement  de  M.  le  juge  Smith,  celui  du  80  avril  lS5(i, 
n'a  pas  été  inHrmé  Le  <lécret  dit  seulement  à  la  Cour  Supé- 
rieure d'entrer  le  jugement  pour  les  Demandeurs.  Mais  ijuel 
doit  être  cj  jugement  ?  Le  décret  no  le  dit  pas.  Sera-ce  pour 
le  capital  en  entier,  ou  seulemeiit  pour  une  partie  ?  Sera-ce 
pour  le  capital  seulement,  ou  pour  le  capital  et  les  intérêts. 
Sera-ce  enfin  pour  les  intérêts  seulement,  sur  tous  les  titres  de 
créance,  ou  .seulement  sur  partie  des  titres  ?  Le  décr(;t  n'en  dit 
rien.  Le  fait  est  (jue,  dans  notre  système,  le  juge  à  qao,  (juand 
il  y  a  appel  à  un  tribunal  supérieur,  n'est  plus  saisi  de  la  cause, 
et  ne  peut  pas  être  appelé  à  infirmer  son  propre  jugement.  C't.st 
au  tribunal  d'appel  à  l'infirmer,  s'il  y  a  lieu,  et,  alors,  son  juge- 
ment, étant  C-îlui  que  la  Cour  de  première  instance  aurait  dû 
rendre,  est  envoyé  avec  le  dossier  à  la  dite  cour,  pour  y  être 

(1)  Dans  la  cause  de  V Aniiiirancc  de  Montréal  &\,  MrdiUii'ray,  \a,  Cour  »lu 
Banc  (le  la  Reine  (Lafontaine  J.  en  C,  Aylwin,  J,,  tlissident,  Du  val,  J.  et 
Cakon,  j.),  «juillet  I8(!7.  confirma  leur  jugement  rendu  le  30  avril  .1806  par 
la  Cour  Supt^rieuie,  (Smith,  J.,)  et  le  jury  eu  faveur  do  l'Intimée.  Sur  appel  le 
Conseil  P"ivé,  le  23  janvier  1860,  remlit  un  décret  portant  purement  et  simple- 
ment que  le  jugement  de  la  (Jour  du  Banc  de  la  Reine  était  infirmé.  Le  1er 
juin  18(10,  l'Appelante  présent»  deux  motions  ;  la  première  demandant  qu'il 
lui  soit  donné  acte  de  la  production  de  co})io  du  décret  du  Conseil  Privé,  (jue 
cette  copie  soit  enregistrée  et  que  le  dossier  ne  soit  pas  transmis  il  la  cour  de 

f)remière  instance  avant  que  d'autres  procédés  et  jugement  ultérieurs  aient  ou 
ieu  devant  ce  tribunal,  suivant  (pie  la  justice,  la  loi  et  l'état  d3  Itt  procédure 
peuvent  l'exiger  ;  la  seconde  motion  concluait  ce  que  'a  Cour  du  Hanc  de  la 
Ileine  procédât  i'i  rendre  le  jugement  que  la  conr  de  première  instance  aurait  dil 
rendre  en  ordonnant  et  adjugeant  que  l'Intimée  soit  débutée  de  son  action. 
Le  3  septembre  18(10,  la  Cour  du  Banc  de  la  Reine  (Lafontaine,.!.  en  C., 
Ayi-win,  j..  Du  val,  J.,  et  Mondelet,  J.  )  a  jugé  que,  par  l'appel  à  Sa  Ma- 
jesté en  conseil  du  jugeniunt  fiaa,l  de  cette  cour,  ce  dernier  tribunal  se  trouvait 
dessaisi  de  la  cause  ;  qu'un  décret  de  Sa  Majesté  en  conseil,  infirmant  purement 
et  simplement  un  jugement  de  cette  cour  confirmant  le  jugement  dont  était 
appel,  sans  indiquer  dans  (piel  sens  le  jugement  aurait  dil  être  rendu,  ne  peut 
saisir  de  nouveau  cette  cour  qui,  ignorant  les  motifs  qui  ont  pu  déterminer  les 
membres  du  Conseil  Privé,  est  dans  l'impossibilité  de  rendre  un  autre  jugement  ; 
et  a  accordé  la  première  partie  de  la  première  motion  de  l'Appelante  lui  don- 
nant acte  de  la  production  de  copie  du  décret  de  Sa  Majesté  en  Conseil  et 
ordonnant  qu'entrée  en  soit  faite  sur  les  registres  de  cette  cour,  nuvis  a  rejeté 
l'autre  partie  de  cette  motion  ainsi  que  la  seconde  motion  en  entier.  Sur 
requête  à  Sa  Majesté  en  conseil,  le  décret  du  25  janvier  1 8B0  fut  modifié  en  y 
ajoutant  que  le  jugement  de  la  Cour  Supérieure  du  30  avril  18Ô6  était  aussi 
infirmé  et  le  verdict  rendu  cassé,  et  la  cause  renvoyé  à  la  Cour  Supérieui'c 
avec  instruction  h  cette  cour  d'émettre  un  renire  faciaa  de  novo.  (4  R.J.R.Q., 
p.  450et4ô5.) 
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('X(''cut6.  Tl  en  est  (k>  inême  de  notre  Cour  en  Appel  (Cour  «lu 
Hanc  (le  la  Reine.)  Quand  il  y  a  appel  <le  notre  jugement  au 
conseil  privé,  nous  ne  «ouïmes  plus  saisis  de  lu  cause.  S'il  est 
ititirtné  par  le  conseil  privé,  nous  devons  obéir  respectueuse- 
ment, connue  nous  le  faisons  toujours,  au  jui^enient  «|ue  rend  le 
l'ohseil,  (|ue  nous  renvoyons  ensuite  au  Triltunal  de  première 
instance,  pour  ()ue  là  il  re(;oive  son  exécution,  suivant  son  dis- 
positif et  le  cours  oïdinaire  de  la  loi.  Ainsi  donc,  ipiand  il  y  u 
appel  .successif  d'un  ju<;fenient  de  la  dite  Cour  SuiX'rieure, 
d'abord  à  cette  Cour,  puis  à  Sa  Majesté  en  Conseil,  c'est  au  dé- 
cret (|ui  prononce  en  dernier  re.s.sort  à  dire  quel  jui^eniput  au- 
rait dû  être  rendu  par  la  dite  Cour  Supérieure,  en  un  mot, 
c'est  le  décret  de  Sa  Majesté  en  Conseil  (|ui  doit  énoncer  le  ju- 
1,'enient  même,  et  son  disjiositif.  Pour  nou.s,  nous  n'avons  plus, 
dans  ce  cas,  qu'à  l'exécuter,  ou  plutôt  à  le  faire  exécuter  par 
la  Cour  Supérieure,  même  (pK)iquc  nous  puissic^iis  ne  j)as  l'aj)- 
prouver.  Delà  part  de  la  Bau(jue,  l'on  nous  a  d/i  qu'il  n'y 
avait  qu'un  défaut  de  forme.  Il  y  a  plus  que  cila  ;  nous 
.sommes  sans  jugement  <|ue  nous  puissions  faire  exccutei-.  Mais 
n'y  eût-il  (|u'un  défaut  déforme,  cela  serait  et  ••  re  trè.i-impoi - 
tant,  en  ce  cpii  regarde  le  maintien,  dans  un  ordre  rét^ulier  de 
la  liiér;'»('i,ie  des  tribunaux.  Sur  le  tout,  ainsi  qt!  ■  je  l'ai 
déjà  fait  dans  la  cause  de  V  Ansaïuvce  et  McC'dlii  ray,  "je 
'  lois  respectueu.sement  exprimer  mon  opinion  (jue  le  décret 
"  dont  il  s' agi*  n'a  pas  été  assez  loin,  (pi'il  aurait  dû  pn>noncer 
"  le  jugement  qui,  frelon  l'avis  du  conseil,  aurait  <lu  être  rendu 
"par  la  Cour  <le  première  instance  (Cour  Supérieure),"  et  que, 
par  conséquent,  dans  l'état  de  la  procédure,  M.  le  Juge  Smitii 
a  outrepa.ssè  ses  pouvoirs  en  procédant  comme  il  l'a  fait,  eti  in- 
Krmant  son  propre  jugement,  et  en  prononçant  un  jugement 
()ue  n'avaient  prononcé  ni  cette  Cour,  lorsqu'elle  était  saisie 
(iii  la  cause  au  mérite,  ni  le  Conseil  Privé  de  Sa  Majesté,  Il 
n'avait  plus  (ju'à  exécuter,  et  cependant  il  se  trouve  qu'il 
n'avait  encore  rien  qu'il  pût  (exécuter. 

MoNDELET,  A.  J.  :  Tins  Court  had  confirnied  the  judgm<  nt 
of  the  Superior  Court  which  dismissed  Resp  ndent's. action. 
An  appeal  was  instituted  to  the  Privy  Council,  by  whom  the 
judgment  of  this  Court  was  rever.sed,  but  the  judgment  of  the 
Superior  Court  renmined  untouched.  The  Superior  Court  was 
directed  to  enter  judgment  in  favor  of  Respondent.  Judge 
Smith,  upon  a  pétition  to  that  end,  so  entered  a  judgment  in 
t'avor  of  Respondent.  An  appeal  is  now  had  to  this  Couii  of 
the  latter  judgment  oF  the  Superior  Court.  It  appears  to  nie 
that  the  Superior  Court  had  no  power  to  enter  .sucii  a  judg- 
inent  1"  That  Court  was /<w>W</q^<;io  after  the  rendering 
uf  the  tirst  judgment  dismissing  Respondent's  action.  2'  By 
entering  such  a  judgment  it  has  de  facto  assumed  an  appelate 
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jurisdiction,  ai.d  reversed  its  own  judgment,  rendering  one 
toto  cœlo  différent  from  and  contrary  to  the  first.  Besides  the 
Privy  Oouncil  inay,  as  it  has  done,  reverse  the  judgn\ent  of 
this  Court,  and  might  hâve  (but  forgot  it)  reversed  the  judg- 
ment  ot  the  Superior  Court,  which  this  Court  had  confirmed. 
As  to  the  Privy  Council  ordering  or  directing  the  Superior 
Court  of  Lower  Canada,  with  whic'i  it  has  nor  can  hâve  no 
direct  communication  and  of  course  no  order  to  give  to  it,  to 
render  such  or  such  judgment,  it  is  out  of  the  question.    The 
Superior  Court  should  hâve  plainly  said  that  it  had  no  power 
to  do  so.    It  foliows  theret'ore  that  the  judgment  of  the  Supe- 
rior Court,  which  is  now  appealed  from,  must  be  reversed. 
The   following  is   the  judgment   rendercd  by  the  Court  of 
Queen's  Bench  :  "  La  Cour,  considérant  que,  dans  la  Cour  Su- 
périeure (Cour  de  première  instance),  l'action  de  la  Banque 
(pr/'sente  intimée)  a  été  déboutée  par  jugement  rendu  le  HO 
avril  1858,  par  l'Honorable  James  Smith,  un  des  juges  de  la 
dite  Cour  ;  que,  sur  appel  du  dit  jugement  à  cette  Cour,  le  dit 
jugement  a  été,  le  1er  décembre  1859,  confirmé,  purement  et 
simplement  ;  que,  de  ce  moment  là,  cette  Cour  a  cessé  d'être 
saisie  de  l'instance  et  n'a  plus  pouvoir  de  s'occuper  du  mérite 
de  la  cause  ;  que  Sa  Majesté  en  Conseil  a  été  saisie  de  l'ins- 
tance, par  l'appel  interjeté  du  jugement  rendu  par  cette  Cour, 
le  1er  décembre  1859  :  Considérant  que  le  décret  dont  il  s'agit, 
et  qui  consiste  dans  un  rapport  du  comité  judiciaire  du  Con- 
seil Privé,  approuvé  par  Sa  Majesté  en  Conseil,  le   16e  jour 
d'avril,  1861,  infirme  purement  et  simplement  le  jugement 
rendu   pur  cette  Cour  le  lor  décembre  1859,  sans  néanmoins 
prononcer  le  jugement  qui,  dans  la  pensée  du  comité  judiciaire, 
aurait  dû  être  prononcé  par  ia  Cour  Supérieure  siégeant  à 
Montréal  (Cour  de  première  instance)  et  sans  même  expi'imer 
d'opinion  à  cet  égard,  se  contentant  seulement  de  dire  à  la 
Cour   Supérieure   d'entrer  jugement   pour  les   Demandeurs, 
mais  sans  spécifie:-  en  même  temps  t|uel  devra  être  ce  juge- 
ment ;  considérant  que,  dans  le  système  de  lois  que  nous  avons 
à  administrer,  le  tribunal,  dont  il  y  a  appel  à  un  tribunal  su- 
périeur, n'est  plus  saisi  de  la  cause,  et  ne  peut  pas  être  appelé 
à  infirmer  son  propre  jugement  au  mérite  ;  que  c'est  au  tribu- 
nal d'appel  à  l'infirmer,  s'il  y  a  lieu,  et  cle  plus  à  prononcer  en 
même  temps  le  jugement  qui,  dans  l'opinion  du  dit  tribunal, 
aurait  dû  être  rendu  par  le  tribunal  de  première  instance  ; 
qu'au  pareil  cas,  le  décret  de  Sa  Majesté  en  Conseil  est  en- 
voyé, pour  son  exécution,  à  la  présente  Cour  d'Appel,  qui  voit 
alors  à  ce  qu'il  soit  exécuté  par  la  Cour  Supérieure  (Cour  de 
première  instance)  ;    considérant  que  la  Cour  Supérieure  a, 
par  son  jugement  du  30  8ei)tembre,  1861,  duquel  jugement  il 
y  a  maintenant  appel  à  cette  Cour,  infirmé  son  premier  juge- 
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iiitnt  du  30  avril  1858,  en  rendant  un  jugement  tout  différent 
à  ce  dernier,  ce  que  la  Cour  Supérieure  n'aurait  pas  dû  faire, 
(levant,  au  contraire,  s'abstenir  d'infirmer  elle-même  sonpropre 
jugement  au  mérite,  sauf  à  la  partie  qui  lui  avait  présenté 
requêce  à  cet  effet,  à  interjeter  appel  de  sa  décision  à  cette 
Cour,  et  de  là  à  Sa  Majesté  en  Conseil  ;  et  qu'en  agissant 
iiinsi,  la  Cour  Supérieure  a  agi  contrairement  aux  lois  du  Bas 
Canada,  et  que,  par  conséquent,  il  y  a  lieu  d'infirmer  le  susdit 
jugement  du  30  septembre  1861  ;  infirme,  &c.  (1)  (8  J.,  p.  21.) 

Abbott  and  Douman,  for  Appellants. 

Bethune  and  Dunkin,  for  Ëespondent. 


VERTE.— CBAIHTE  DE  TROUBLE. 

Cour  Supérieure,  St.  Hyacinthe,  28  novembre  1863. 
Coram  Sicotte,  J. 
Merrill  vs.  Halary. 

Jugé:  'Jue  i'acqiiéreur  île  biens  immeuMes,  par  contrat  antérieur  au 
statut  23  Victoria,  chap.  59,  fjeut,  c'il  est  troublé  ou  a  de  fortes  raisons 
de  craindre  d'être  troublé  par  action  hypothécaire  ou  en  revendication, 
'o'tarder  le  p.^ii'.ment  du  prix  tl'achat,  jusqu'à  ce  que  le  vendeur  ait  feit 
cesser  ce  trouble,  tout  comme  s'il  éuit  acquéreur  en  vertu  d'un  contrat 
postérieur  à  cette  loi,  (2) 

Per  Curiam  :  Le  Demandeur  réclame  le  prix  de  vente  d'un 
immeuble  vendu  le  7  juillet  1857.  Le  Défendeur  pla7.de  qu'il 
a  juste  sujet  de  craindre  d'être  troublé  par  des  actions  hypo- 
thécaires ou  en  revemlication,  à  raison  des  droits  acquis  sur 
l'héritage,  au  profit  des  vendeurs  du  Demandeur,  et  dont  le 
contrat  de  vente  a  été  enregistré  pour  la  conservation  de  leur 
privilège  et  hypothèque  de  bailleurs  de  fonds.  Le  Demandeur 
par  ses  réponses  attaque  le  droit  du  Défendeur  à  faire  valoir 
ce  moyen,  parce  que  le  statut,  chap.  59,  23  Victoria,  n'a  pas 
d'effet  rétroactif  et  ne  peut  s'appliquer  aux  contrats  de  vente 
passés  avant  le  19  mai  1860.  Quelle  était  la  loi  sur  la  vente, 
avant  1860  ?  Le  vendeur  devait  livrer  la  chose  vendue  et  ga- 
rantir l'acquéreur  dans  sa  possession  et  contre  tous  troubles. 
L'acquéreur  dtîvait  payer  le  prix  convenu  ;  et,  à  défaut  du 
paiement,  le  vendeur  pouvait  revendiquer  la  chose  vendue 
comme  étant  encore  la  sienne  ;  le  contrat  de  vente  n'étant 
parfait  que  par  la  livraison  de  la  part  du  vendeur  et  par  le 
paiement  de  la  part  de  l'acquéreur.  La  loi  de  1860  n'a  pas 
abrogé  ces  dispositions.   Il  y  avait,  avant  1860,  une  jurispru- 

(1)  Vide  6  R.  J.  R.  Q.,  p.  420,  for  Report  of  the  case  in  the  Privy  Council. 

(2)  V.  art.  1535  C.  C. 
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donce,  qui  était  loin  d'être  uniforme  et  universelle,  appuyécj 
sur  l'opinion  imposante  de  Pothier,  qui  allait  à  établir  que 
l'acquéreur  ne  pouvait  refuser  le  paiement,  à  raison  de  la 
sjule  crainte  d'éviction  ou  de  troubles  qui  pourraient  surgir 
par  l'exercice  de  droits  hypothécaire^»,  et  qu'il  fallait  un  trou- 
ble constaté  par  poursuite  Judiciaire  pour  permettre  à  l'acquêt 
reur  de  refuser  le  pnx.  Pothier  ne  cite  qu'un  arrêt  rendu  en 
16()9,  qui  avait  ainsi  jugé.  Cette  opinion,  qu'on  prétendait 
fonder  sur  le  droit  romain,  si  propre  par  ses  subtilités  à  per- 
mettre dittérentes  conclusions,  n'était  pas  acceptée  par  tous 
les  jurisconsultes  ;  et  c'est  dans  les  textes  mêmes  des  lois 
romaines  que  l'on  cherchait  la  preuve  que  cette  opinion  était 
contraire  à  la  loi  et  à  la  jurisprudence  romaines.  Car  la  loi 
romaine  basait  le  droit  à  la  propriété,  non  pas  sur  la  conven- 
tion, mais»sur  la  tradition.  Le  contrat,  la  convention  seule,  ne 
faisait  pas  acquérir  le  domaine;  il  fallait  qu'il  y  eût  tradition. 
Cette  doctrine  de  la  nécessité  de  la  tradition  prévalut  en 
France,  dans  les  pays  de  droit  écrit,  mais  non  dans  les  pays 
coutumiers,  mais  non  dans  la  coutume  et  vicomte  de  Paris. 
Cela  fut  jugé  dans  ce  sens,  en  1726,  par  le  parlement. 
DeCrainville,  qui  rapporte  cet  ai-rêt,  dit  :  "  La  question  paraît 
considérable,  parce  nue  l'autorité  des  auteurs  paraissait  con- 
traire à  des  principes  d'équité,  i|ui  fesaient  une  grande  impres- 
sion. Nonobstant  ces  autorités,  on  a  décidé  que  la  loi  "  Quo- 
ties  "  n'en  était  point  une  dans  la  Coutume  de  Paris."  Cette 
loi  était  dans  ces  termes  :  Qaoties  chiobus  in  soiidum,  prœdium 
jure  dintrahitur,  manifetif.ijaris  est,  cum  eux  priori  tradviwm 
est  in  detinendo  domivio  esae  poiiorem.  La  loi  "  Quoties  " 
n'est  pas  reçue  en  Canada.  Ainsi  jugé,  en  appel,  en  183U,  dans 
la  caus  ■  de  Bowen  vs.  Ayer  (1),  et  en  Cour  Supérieure,  dans 
Dusseau,  vs.  Daitjixeaidt  Cette  nécessité  de  la  tradition,  que 
le  code  fi'an(;ais  a  rejtîté,  et  que  notre  jurisprudence  a  égale- 
ment réprouvée,  est  la  base  de  l'opinion  de  Pothier  sur  l'ex- 
écution du  contrat  de  vente,  et  il  est  important  de  constater 
ce  fait  pour  bien  comprendre  les  divei'gences  d'opinions  sur 
une  autre  sorte  du  même  contrat  et  sur  d'autres  textes  de  la 
loi  sur  le  môme  sujet.  Avant  1860,  l'acquéreur  pouvait-il 
refuser  le  prix,  avant  (ju'il  y  eût  trouble  ?  Domat,  liv.  l,tom.  2, 
sec.  3,  n''*  11,  enseigne  que:  "  si  l'acquéreur  découvre,  avant 
le. paiement,  (ju'il  s  )it  en  péril  d'éviction,  et  s'il  le  fait  voir,  il 

(1)  IjH  loi  "  Quoties  "  n'était  pas  reçue  en  France  dans  les  pays  coutumiers, 
et  la  prise  de  possession  n'y  était  pas  nécessaire  pour  assurer  à  un  acquéreur 
la  propriété  d'un  héritage  ac<]uis  par  un  contrat  de  vente  contre  un  autre 
aci|uéreur  <lu  ni^nie  héritage  ;  c'est  aussi  la  règle  de  droit  dans  le  Bas-Canada. 
La  vente  du  shérif,  faite  <lan8  le  but  de  frauder  le  véritable  propriétaire  du 
terrain  vendu,  est  nulle,  {liotreii  et  Ayer,  Cour  d'Appel,  Québec,  18  novembre 
l.S.'<(i,  Sewki,!,,  juge  en  chef,  Smith,  Stewajit,  ('(K'Jik.w  et  Hexkv,  juges, 
coiiHrniant  le  jugeaient  delà  cuur  de  première  instance,  2  R,  J.  R.  (^.,.p.  164.) 
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ne  pourra  être  obligé  de  payer  le  prix  qu  après  qu'il  aura  été 
pourvu  à  sa  sûreté."  C'est  à  Doinat  que  les  rédacteurs  de  code 
ont  emprunté  une  disposition  analogue  à  celle  que  nous  avons 
t'crite  en  1860.  Bourjon,  vol.  1,  p.  477,  n°  10,  dit  :  "  Lorsqu'il 
y  a  péril  d'éviction  et  que  le  péril  est  juridiquement  prouvé, 
le  prix,  quoique  échu,  ne  peut  être  exigé.  Cette  suspension  de 
paiement  est  fondée  sur  une  souveraine  équité."  Au  n°  12, 
"  découverte  faite  par  l'acquéreur  que  l'héritage  est  sujet  à  un 
douaire  coutumier,  suspend  l'exigibilité  de  moitié  du  prix  ; 
c'est  vente  d'autrui,"  dit  Bourjon,"  ce  c|ui  est  bien  .suffisant 
pour  fonder  la  proposition."  Cette  sec(mde  citation  de  Bourjon 
fait  voir  que,  par  les  mots  "  juridiquement  prouvé,"  cet  auteur 
n'entendait  pas  parler  de  poursuites  judiciaires.  Il  est  impor- 
tant de  rappeler  ijue  Doniat  et  Bourjon  .se  fondaient  sur  le 
droit  roi  ain  qui  voulait  que  "  ante  pretium  solutum.domini 
quextione  motd,preiiu7)i  evi2)lor  solverenon  cogitur,  niaifide- 
jmmre8  idonei  a  venditore  ejus  evicHonis  ofcrantar."  Sous 
l'empire  des  lois  romaines,  qui  étaient  la  base  de  l'ancienne 
législation  ou  plutôt  de  l'ancienne  jurisprudence,  la  seule 
crainte  d'éviction,  si  elle  était  prouvée,  avait  un  fondement 
l'éel  suffisant,  pour  que  l'acquéreur  ne  pût  êti-e  tenu  de  paye  r 
son  prix,  sans  caution,  même  à  l'égard  des  créanciers  indiqués 
pur  le  contrat  pour  recevoir  le  prix.  Celui  qui  achète  veut 
acquérir  un  héritage  et  non  des  procès,  dit  Dénisart,  en  décla- 
liUit  que  celui  qui  avait  ac(|uis  un  héritage  grevé  dé  substitu- 
tion pouvait  faire  résilier  et  annuler  son  acquisition  :  et  il  cite 
un  arrêt  qui  l'avait  ainsi  jugé.  La  loi  de  18G0a-t-elle  introduit 
un  droit,  un  principe  nouveau,  en  statuant  que,  si  l'acquéreur 
(le  biens  immeubles  est  troublé  ou  a  de  fortes  raisons  de 
craindre  qu'il  sera  troublé  par  quelque  action  hypothécaire  ou 
en  revendication,  il  aura  droit  de  retarder  le  paiement  du 
prix  d'achat  jus(|u'à  ce  que  le  vendeur  ait  fait  cesser  ce 
trouble,  à  moins  (jue  le  vendeur  n'ainie  mieux  donner  caution- 
lieuient  ou  à  moins  ()u'il  ne  soit  si  ipulé  au  contrat  de  vente  <|Ue 
r!ic(|uéreur  paiera  nonobstant  tel  trouble  ou  crainte  de  tel 
tiouble  ?  Cette  loi  ne  change  cerbiinement  rien  à  l'ancienne 
jurisprudence,  quant  au  péril  d'évicticm  pouvant  surgir  de 
l'action  en  revendication,  telle  (|u'enseignée  par  Pothier,  par 
liourjon,  dans  le  cas  de  la  vente  du  V>ien  d'autrui  ou  du 
douaire  coutumier.  Si  elle  n'est  p  -s  conforme  à  l'arrêt  isolé 
de  1609,  elle  est  en  tout  point  conforme  à  l'esprit  coijune  à  la 
l 'ttre  du  droit  romain.  Cette  loi  n'a  fait  tjue  proclamer  des 
règles  admises  précédemment,  comme  raison  écrite  ;  et  vu  le 
conflit  d'opinions  qui  pouvait  exister,  non  pas  sur  le  droit, 
mais  sur  l'exercice  de  ce  droit,  n'a  fait  que  formuler  une  dis- 
]iosition  consfM'vant  d'une  niMuièro  pins  précise  a^e  règlp 
déijoulant  du  principe  essentiel  à  la  vente  et  reconnue  dans 
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tous  les  temps  :  celui  de  livrer  la  chose  vendue  et  de  maintenir 
l'acquéreur  dans  sa  possession.  Le  principe  de  la  rétroactivité 
n'est  pas  applicable,  parce  ({ue  le  produit  de  cette  loi  n'a  pas 
soumis  le  passé  à  son  empire,  même  en  supposant  qu'elle  fût 
introductive,  sinon  d'un  droit  nouveau,  mais  au  moins  d'un 
procédé  nouveau  relativement  au  remède  que  l'acquéreur 
pourrait  à  l'avenir  employer  pour  être  protégé  dans  sa  posses- 
sion. Ce  n'est  pas  le  contrat  qui  est  attaqué  ou  modifié,  dans 
ses  effets  essentiels  et  dans  les  causes  inhérentes  au  contrat, 
mais  ce  sont  seulement  les  suites  du  contrat  qui  sont  régie 
mentées.  La  nécessité  de  payer  à  temps  convenu  n'a  pas  été 
modifiée,  mais  si  quelque  chose  a  été  modifié,  c'est  seulement 
l'exercice  du  droit  de  se  faire  payer.  Or,  il  est  justement 
enseigné  par  Merlin,  Rép.  jur.,  vbo.  Effet  rétroactif,  "  que  ce 
n'est  pas  rétroagir  que  de  subordonner  à  l'avenir  l'exercice 
«le  droits  résultant  de  lois  antérieures,  à  telles  formalités,  à 
telles  diligences,  à  telles  conditions  qu'il  plaît  à  la  loi  nouvelle 
d'imposer."  Ainsi  l'intérêt  conventionnel  de  l'argent,  fixé  par 
une  loi  antérieure,  est  exigible  d'après  le  taux  permis  par 
cette  loi.  Mais  une  législation  nouvelle  peut  dire  nu  créan- 
cier :  "  Tu  te  feras  payei-  dans  tel  délai,  sinon  la  prescription 
de  deux  ans  sera  accordée  contre  les  intérêts,  quoique  la  loi, 
sous  l'empire  de  laquelle  le  prêt  fut  fait,  ne  permettait  de 
prescrire  qu'après  trente  ans."  Ainsi  on  a  jugé  que  le  rachat 
d'une  rente  constituée,  faute  par  le  débiteur  de  servir  les 
intérêts  durant  deux  ans,  devait  être  réglé,  non  pas  d'après 
l'ancienne  législation,  qui  voulait  que  le  rachat  fût  toujours 
à  la  volonté  du  débiteur,  mais  d'après  le  code  qui  a  innové, 
mais  sans  rétroagir  sur  le  contrat  même,  en  modifiant  seule- 
ment les  suites  du  contrat,  en  décrétant  que  le  débiteur  d'une 
J'ente  constituée  en  perpétuel  peut  être  contraint  au  rachat, 
s'il  cesse  de  remplir  ses  obligations  pendant  deux  ans.  Ainsi 
jugé,  que  dans  le  cas  d'un  bail  consenti  sous  une  loi  de 
1791,  qui  n'admettait  pas  la  tacite  reconduction,  et  dont  l'ex- 
piration est  arrivée  sous  le  code,  le  fermier  a  pu  continuer 
l'occupation  par  tacite  reconduction,  en  vertu,  non  du  bail, 
mais  des  dispositions  nouvelles  du  code,  qui  permet  la  tacite 
reconduction.  La  vraie  maxime  est,  que  les  lois  (|ui  inter- 
viennent pour  garantir  l'exécution  des  conventions,  sont 
applicables  du  jour  de  leur  sanction  à  toutes  les  infractions, 
à  toutes  les  causes  de  tort  ou  d'injustice,  qu'elles  ont  pour 
objet  de  prévenir  ou  de  réprimer  ;  et  cela,  sans  distinction  de 
la  date  des  contrats  qui  contiennent  ces  conventions  ;  autre- 
ment, on  verrait  l'étrange  anomalie  du  concours  indéfini,  et 
durant  des  siècles,  de  deux  législations  différentes  sur  l'exécu- 
tion d'un  même  genre  de  contrat.  Notre  régime  hypothécaire 
fut  profondément  modifié  par  la  loi  sur  la  publicité  des  hypo- 
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ihèques.  Cette  loi.  faite  dans  le  but  de  protéger  les  acquéreurs 
et  les  créanciers  contre  les  troubles  et  contre  les  fraudes,  a 
bien  introduit  un  nouveau  système,  mais  elle  n'a  pas  pu  abo- 
lir, et  elle  n'a  pas  aboli  les  hypothèques  constituées  suivant 
l'ancien  mode  ;  mais,  dans  l'intérêt  général,  elle  a  fort  bien  dit 
aux  créancieis,  et  sans  rétroagir  ;  vous  ferez  inscrire  vos  hypo- 
thèques dans  telle  forme,  dans  tel  délai,  sinon  vous  serez  dé- 
chus. Notre  loi  de  1860  est  presque  dans  les  termes  de  l'article 
du  code  françaia  Ce  dispositif  de  notre  régime  hypothécaire, 
n'étant  que  pour  garantir  l'exécution  des  conventions  et  assu- 
l'er  les  justes  droits  de  chaque  partie  dans  l'accomplissement 
et  dans  les  suites  du  contrat,  ne  soumet  pas  le  passé,  mais 
seulement  l'avenir,  à  l'empire  do  la  loi,  et  n'a  pas  d'effet  rétro- 
actif. C'est  au  tribunal  à  décider  s'il  y  a  juste  sujet  de  crainte 
(le  la  part  de  l'acquéreur,  quand  la  question  sera  soumise  plus 
tard.  Aujourd'hui  il  n'y  a  qu'à  prononcer  sur  la  réponse  en 
droit  du  Demandeur  à  la  première  exception  du  Défendeur  ; 
et,  pour  les  raisons  qui  viennent  d'être  indiquées,  la  cour 
déclare  cette  réponse  en  droit  mal  fondée  et  la  déboute  avec 
dépens.  Réponse  en  droit  renvoyée.  (8  J.,  p.  38.) 

Bourgeois  et  Bachand,  pour  le  Demandeur. 

B.  Ë.  Fontaine,  pour  le  Défendeur. 


.*,*•;  ■'Cl 


WiniBSS.— COHTEIPT  OP  COURT. 

SuPERiOR  Court,  Montréal,  31st  October,  1863. 
Coram  Berthelot,  J. 
Joseph  vs.  Joseph. 

Hdd  :  That  on  an  application  for  imçrisohment  of  a  witness  résident 
in  Montréal,  for  contempt,  in  not  obeying  a  mbpœna  personaliy  served, 
it  is  not  necessary  to  prove  the  service  of  the  mbpœna  by  «iffidavit,  nor 
thaï  the  original  writ  was  exhibited  to  the  witness,  nor  that  tender  was 
made  of  fées  or  expenses.  (1) 

This  was  a  rule  against  Défendant  who  resided  in  the  city, 
and  had  been  personaliy  served  with  a  subpœna,  but  failed  to 
attend,  to  show  cause  why  he  should  not  be  committed  for 
contempt.  Dorman,  showing  cause,  contended  that  the  appli 
cation  was  defective,  for  want  of  proof,  by  affidavit,  that  ser- 
vice of  the  subpœna  had  been  personaliy  made,  that  the  ori- 
ginal had  been  exhibited,  and  that  tender  of  fées  or  expenses 
had  been  made,  and  cited  in  support,  2nd  Taylor,  on  Evidence, 
Ill4i2ll2é,  Garden  va.  Gresstoell  ;  2nd  Meeson  and    Wdaby, 


(1)  V.  art.  249  C.  P. 
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p.  318  ;  Sexton  va.  Boston,  and  Egan,  Int.  party  (1).  Be- 
THUNE,  for  Plaintiff,  argued  ihat  however  necessary  it  may  be 
in  England  to  make  proof  of  service  by  affîdavit,  it  could  not 
be  insisted  on  in  Lower  Canada.  In  England,  the  subpœna  is 
not  served,  as  hère,  by  a  public  officer.  When  therefore  an 
application  like  the  présent  is  made  in  England,  proof  of  ser- 
vice by  affidavit  is  absolutely  necessary,  otherwise  the  court 
would  be  without  évidence  that  a  subpœna  was  served  at  ail, 
much  less  that  it  was  served  personally.  Hère,  on  the  contrary, 
we  hâve  the  retum  of  service  by  the  public  ofRcer  made  on  his 
oath  of  office,  and  hâve  consequently  no  need  for  an  affidavit  ; 
ail  that  the  affidavit  could  establish  being  already  fuUy  sup- 
plied  by  the  officiai  retum.  Then,  as  to  the  necessity  of  exhibi- 
ting  the  original  writ,  no  such  practice  has  ever  prevailed  in 
this  country.  And,  upon  the  question  of  previous  tender  of  fées 
or  expenses,  a  witness  residing  in  the  city  was  bound  to  attend 
under  our  systera,  without  such  previous  tender. 

Per  Curiam  ;  I  can  see  no  difficulty  in  maintaining  the  pré- 
sent rule,  but,  as  this  is  the  iirst  case  that  I  am  aware  of 
where  the  proceedings  hâve  been  allowed  by  the  witness  to 
proceed  so  far  as  the  maintaining  of  the  rule,  I  shall  grant 
the  Défendant  a  locus  pcnitentiœ,  and  order  hiii  consequent- 
ly peremptorily  to  appear  on  a  fixed  day.  J  i  maintaining 
this  rule,  I  do  not  hesitate  to  say  that  I  am  against  the 
Défendant  on  ail  the  points  raised  by  his  counsel.  Rule  for 
contempt  roaintained.  (8  J.,  p.  41.) 

Strachan  Bethune,  for  Plaintiff. 

AfiBOTT  &  Dorman,  for  Défendant. 


APPEAL.-REinJNCIATION  OF  THE  JUDOHENT. 

Court  of  Queen's  Bench,  Montréal,  12th  November,  1863. 

Coram  Hon.  SiR  L.  H.  Lafontaine,  Bart.,  Ch.  J.,  Duval,  J., 
Meredith,  j.,  Mondelet,  A.  J. 

Charles  Brown  et  al.,  Defdts  in  court  below,  Appellants, 
cmd  Philip  Wood  the  second,  Plff  in  court  below,  Res- 
pondent. 

Jleld:  That  where  a  manifest  error  e.xists  in  the  judgmentof  the  court 
below  and  the  party  v  ho  inight  daim  the  benefit  of  such  error  desists 
therefrom  by  acte  de  désistement  fyled  au  greffe,  and  notification  thereof 

(  1  )  Une  règle  pour  mépris  de  cour  contre  un  ténjoin  qui  ne  répond  pas  à  un 
sttbj'<eiia  ne  sera  pas  accordée,  à  moins  qu'on  ne  prouve  par  affidavit  la  signi- 
fication personnelle  du  mlypmta  et  qu'on  ait  ofiert  au  témoin  ses  frais  de  dé- 
placement. (SextoH  vs.  Boston,  et  Egan,  intervenant,  C.  S.,  Montréal,  21 
février  1861,  Badolky,  J.,  9  R.  J.  R.  Q.,  p.  366.) 
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Borv'ed  on  tho  oppobile  party  before  »ervice  of  writ  of  appeal,  such  «ror 
wili  be  held  to  be  pfleetually  cured,  and  an  açpeal,  institiued  for  the 
more  purpose  of  curing  such  error,  will  be  dismieaed  with  costs.  (1) 

Tliis  was  an  appeal  f  rom  a  judgment  rendered  by  the  Supe- 
vior  Court  t'or  the  district  of  Bedt'ord,  on  the  15th  dày  of  May, 
1862.  The  action,  in  the  court  below,  was  instituted  for  the 
recoverj'  of  $400,  as  a  balance  due  by  Appellants  on  their  note 
in  favour  of  Respondent,  for  $1000  ($600  having  been  paid  on 
accounb  on  the  2nd  December,  1861),  and  interest  on  the  $400 
t'rom  the  2nd  December,  1861,  and  on  the  $1000  from  the  date 
of  the  note  (2nd  November,  1861)  to  the  2nd  December,  1861, 
and  costs.  The  Appellants  pleaded  a  défense  au  fond  en  droit, 
assigning  the  following  reaaons  :  1.  "  Because  PlaintifF,  in  and 
by  his  déclaration,  describes  and  sets  forth  a  promissory  note 
not  bearing  interest,  yet,  erroneously  allèges  that,  by  law, 
interest  is  exigible  on  said  note  from  the  day  of  its  date  until 
paid,  and  concludes  accordingly."  2.  "  Because  the  conclusions 
taken  by  t*laintifï  in  his  déclaration  do  not  logically  flow  from 
the  premises  thereof,  inasmuch  as  the  promissoiy  note  sued 
on   is   therein  described  as  not  bearing  interest.  yet  interest 
is  demanded  thereon  previous  to  its  maturity,  and  from  the  day 
of  its  date  ;  and  inasmuch  as  Défendants  are  not  sued  severally, 
neither  jointly   with   the   third  drawer  of  said  note,  nor  in 
nianner  as   they  contracted."  3.   "  Because  Plaintiff,  in  and 
by  the  conclusion  of  his  déclaration,  prays  for  a  judgment 
for  a  greater  amount  than  the  instrument  described  in  his 
déclaration  warrants  him  in  asking  for,  and  because,  by  law, 
this  court  cannot  render  judgment  fora  less  sum  than  is  prayed 
for  in  an  action  of  spécial  asaumpait  on  a  promissory  note." 
The  Appellants  also  pleaded  a  défense  au  fond  en  fait.  On 
the  14th  February,  1862,  the  parties  were   heard  on  the  issue 
raised  by  the  défense  au  fond  en  droi^,  and  the  court  dis- 
iiiissed  the  plea.  The  case  having  been  inscribed  for  final  bea- 
ring on  the  merits,  the  court  rendered  the  following  judgment 
on  the  14th  May,  1862  :  "  The  court  àc,  it  is  considered  and 
"  adjudged  that  Plaintiff  do  recover  from  Défendants,  jointly 
"  and  severally,  the  sum  of  $400,  as  and  for  the  balance  of  the 
"  promissory  note  fyled  dated  at  Sweetsburg,  on  the  2nd  day 
"  of  November,  1861,  made  by  Défendants  and  Asa  Hastings, 
"  jointly  and  severally,  to  the  order  of  Plaintiff,  for  the  sum 
"  of  one  thousand  dollars,  payable  in  thirty  days  from  date, 
"  for  value  received,  with  interest  on  one  thousand  dollars, 
"  from  the  second  day  of  November,  1861,  up  to  the  fifth  day 
"  of  December,  1861,  and  interest  on  the  sum  of  four  hundred 
"  dollars  from  the  fifth  day  of  December,  1861  ;  until  actual 

(1)  V.  art.  1128 C.  P.C. 
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"  payment  and  costs  of  suit  distraita  to  S.  W.  Foster,  attorriey 
"  for  Plaintitt'."  In  the  foregoing  judgment  there  is  a  manifcst 
error,  in  so  far  as  Appel lants  are  condemned  to  pay  interest 
on  $1000  from  the  2nd  November,  1861,  to  the  6th  of  December, 
1861,  which  no  doubt  arose  from  the  fact  that,  in  the  décla- 
ration, Respondent  claimed  such  interest  ;  the  prothonotary, 
in  ordinary  cases  like  the  présent,  being  in  the  habit  of  guiding 
hiniself  in  great  part  by  the  conclusion  of  the  déclaration.  The 
error  above  alluded  to  having  been  discovered,  Respondent 
notified  Appellants  in  writing,  on  the  13th  of  June,  1862,  that 
he  desisted  from  that  part  of  the  judgment  awarding  him  the 
interest  in  question,  and  fyled  the  notice,  with  bailliffs  certi- 
ficate  of  service,  in  the  office  of  the  prothonotary  of  the  court 
below,  on  the  14th  of  June,  1862.  As  an  additional  précaution, 
he  also  fyled,  on  the  16th  of  June,  1862,  an  acte  of  désistement 
of  such  interest,  and,  on  the  l7th  of  June,  1862,  and  before 
the  service  of  the  présent  appeal,  served  Appellants  with  a 
copy  of  the  désistement,  together  with  a  notice  ut  foot  càlling 
attention  thereto.  Doherty,  for  Appellants,  argued  that  the 
désistement  referred  to,  even  were  it  of  record,  and  fyled  en 
temps  utile,  which  was  not  the  fact,  unaccompanied  by  an  ofFer 
to  pay  the  costs  of  appeal,  can  hâve  no  etfect  ;  and,  further, 
that  the  judgment  appealed  from  being  erroneous,  and  standing 
against  him,  he  had  a  right  to  its  reversai,  in  so  far  as  it  is 
illégal,  notwithstanding  any  désistement  that  Respondent  may 
be  pleased  to  fyle.  Respondent's  déclaration,  that  he  would  not 
exécute  the  judgment,  cannot  save  it  in  appeal  :  if  illégal,  the 
party  against  whom  it  exists  has  a  right  to  its  correction  or 
reversai,  without  regard  to  anything  said  or  done  by  his  adver- 
sary,  a/ter  the  rendering  thereof.  The  Appellants,  however, 
hâve  been  always  willing,  and  still  are,  to  acquiesce  in  a  désis- 
tement properly  put  of  record,  and,  upon  payment  of  costs  of 
appeal  by  Respondent  ;  although  by  law,  entitled  to  the  rever- 
sai of  the  judgment,  in  so  far  as  complained  of  by  their  reasons 
of  appeal,  which  they  respectfuUy  pray  for. 

Bethune,  for  Respondent,  contended  that  the  présent  appeal 
having  been  instituted,  as  indicated  by  the  reasons  of  appeal. 
for  the  sole  purpose  of  curing  the  error  which  Respondent  had 
already  in  a  double  form  corrected,  it  was  manifest  that  the 
costs  of  such  appeal  must  fall  on  Appellants,  the  nccessity  of 
an  appeal  having  been  entirely  removed  before  the  issuing 
even  of  the  writ. 

The  court,  nemine  contradicente,  confirmed  the  judgment 
of  the  court  below,  with  costs.  (8  J.,  p.  53.) 

Marcus  Doherty,  for  Appellants. 

Bethune  and  Dunkin,  for  Respondent. 


T\'.    * 


t  appeal 

appeal. 

ent  had 

ihat  the 

essity  ot' 

issuing 

idgment 


DE  LA  PROVINCE  DE  QUÉBEC. 


PRAOnOE.— HOnOE  TO  PABTIBS. 


293 


Court  of  Queen's  Bench,  Montréal,  8th  September,  1862. 

In  Appeal  (From  the  Superior  Court,  district  of  Montréal.) 

Coram  Aylwin,  J.,  Duval,  J.,  McCord,  ad  hoc,  J.,  Polette, 

ad  hoc,  J, 

William  Mann  et  al,  Plaintiff  par  reprise  in  the  court  be- 
low,  Appellants,  and  Samuel  Wentworth  Monk,  mis 
en  cause  in  the  court  below,  Respondent. 

HM  :  That  of  applications  made  to  the  Superior  Gouit  for  the  pay- 
ment  of  inoneys  claimed  by  parties  in  a  cause,  notice  inuat  be  eiven  to 
otiier  parties  interested  in  tue  judgments  or  orders  pronounced  in  the 

caii??e.  (1) 

The  sum  of  £4752  8  0  was  claimed  by  Appellants,  and 
fornied  part  of  the  sum  of  £5056  18  0,  deposited  in  the  hands 
of  the  then  joint  prothonotary  of  the  then  Court  of  Queen's 
Bench,  at  Montréal,  to  await  the  further  order  of  that  court. 
Several  rules  were  taken  upon  Respondent,  survivor  of  the 
joint  prothonotary,  to  show  cause  why  he  should  notpay  over 
the  fîrst  amount  £4752  8  0,  to  Appellants,  and  from  adverse 
décisions  on  ail  thèse  rules,  thus  taken  by  Appellants,  the 
présent  appeal  was  instituted.  The  deposit  was  made  in  the 
united  causes. 

SïUART,  for  Respondent,  argued  that,  inasmuch  as  Respon- 
dent was  the  sole  surviving  depositary  of  the  moneys  in  ques- 
tion, for  and  on  behalf  of  ail  the  parties,  Plaintiff  and  inter- 
vening,  in  the  above  united  causes,  it  was  Respondent's  imper- 
ative  duty,  in  so  far  as  he  could  take  any  action  in  the  matter, 
to  see  that  ail  the  parties  were  now  before  the  court,  or,  at 
least,  in  a  position  to  hâve  their  rights,  if  they  had  any,  also 
finally  adjudicated  upon.  Under  ail  the  circumstances  of  the 
case,  it  should  be  formally  and  finally  adjudicated  whether  any 
other  parties  in  the  original  suits  had  or  had  not  any  right  to 
the  whole  or  part  of  the  money  claimed  by  Appellants.  However 
désirons  Respondent  might  be  to  see  the  matter  finally  dis- 
posed  of,  and,  although,  in  furtherance  of  that  object,  he  had 
not  only,  on  ail  occasions,  carefuUy  abstained  from  every  pro- 
ceeding  calculated  to  cause  delay,  but,  in  so  far  as  his  duty 
would  permit  it,  sought  to  aid  the  late  Mr.  Hutchinson  and 
Appellants  in  advancing  proceedings  in  thèse  causes,  yet,  he 
conceived  it  would  be  a  grave  misapprehension  of  his  duty, 
as  an  oflScer  of  the  court  and  the  judicial  depositary  of  such 
a  large  sum,  if  he  failed  to  point  out  to  the  court  that  only 

(1)  V,  art.  462  C.  P.  C. 
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three  parties  oui  o£  between  30  and  40  had  notice  of  thèse 
proceedings  in  the  court  below,  and  even  those  who  were  no- 
tified  were  not  made  Appellants  hère.  He  cited  Oilleapie  et 
al.  VB.  Spragg.  (1) 

'*  The  court,  seeing  that  of  the  several  applications  made 
by  Appellants  to  the  Superior  Court,  for  the  payment  of  tho 
moneys  by  them  claimed,  no  notice  has  been  given  to  the 
parties  interested  in  the  judginent  or  orders  to  be  pronouneed 
thereon,  and  that,  in  conséquence  of  such  omission,  Appellants 
were  not  entitled  to  the  prayer  of  their  several  dernan  Is,  this 
court  doth  confirai  the  judgment  pronouneed  by  the  Superior 
Couit,  on  the  twenty-second  day  of  February,  1862,  rejectinf; 
the  motion  of  William  Mann  and  others  for  a  rule  on  Samuel 
Wentworth  Monk,  prothonotary,  requiring  him  to  show  cause 
why  he  should  not  forwith  pay  over  to  William  Mann  and 
others  the  several  sums  of  £3450  15  3J,  with  the  sum  of 
£1299  12  9,  formingtogetherthesum  of  £4750  »0J,  awarded 
to  James  Hutehinson,  by  the  order  or  judgment  of  the  judicial 
tommittee  of  Her  Majesty's  privy  council,  rendered  on  the 
sixteenth  day  of  February,  1838,  and  the  decree  of  Her 
Majosty  in  her  privy  council  of  date  the  thirteenth  day  of 
May,  1850,  as»  amended  by  the  further  decree  of  date  the 
eleventh  day  of  February,  1852,  and  why  the  said  order  or 
judgment  and  decrees  should  not  be  executed  as  regards  said 
moneys.  This  court  doth  further  confirm  the  interlocutoiy 
judgments  herein  rendered  on  the  thirtieth  day  of  December, 
1861,  rejecting  a  motion  made  by  William  Mann  and  others, 
for  an  order  upon  Samuel  Wentworth  Monk,  to  pay  William 
Mann  and  others.  And  this  court  doth  further  coniirm  the 
interlocutory  judgment  rendered  the  thirtieth  day  of  Novetn- 
ber,  1861,  rejecting  a  pétition  made  by  William  Mann  and 
others  for  the  payment  to  them  of  the  said  moneys.  (8  J., 
p.  55.) 

Cross  and  Bancroft,  for  Appellants.  ' 

H.  StUART,  for  Respondent. 

(I)  Les  deniers,  consignés  en  cour  par  un  tiers-saisi,  ne  peuvent,  après  qu'il 
a  été  décidé  à  qui  ils  appartiennent,  être  retirés  sur  motion  par  celui  qui  y  a 
droit,  sans  qu'avis  ait  été  donné  h  toutes  les  parties  dans  la  cause  et  à  des  in- 
tervenants qui  prétendent  avoir  des  droits  sur  ces  deruierf»  et  dont  les  préten- 
tions ne  sont  pas^ encore  décidées.  {Gillegfiie  et  al.  vs.  Sjtrcujtj  et  al.,  et  McOill 
et  al,,  tiers-saisis,  et  Hxitrh'mson  et  al.,  intervenants,  C  S.,  Montréal,  18  juin 
1855,  BowEN,  J,  en  C,  et  Vanfelson,  J.,  10  R.  J.  R.  Q.,  p.  69.) 
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Cour  Supérieure,  Montréaly  30  mars  1864. 
Coram  Berthelot  J. 
Talioreti  va.  Dorion  et  al. 

Juçi:  Quo  des  personnes,  ci-devant  en  société,  ne  peuvent  être  pour- 
suivies comme  associées,  quoique  leur  responsabilité  n'ait  pas  été  chan- 
j:ée  par  la  dissolution  de  la  Hociété,  et  quo  Iciir  droit  d'être  poursuivies 
dans  leurs  qualités  propres  est  sutlisant  pour  faire  débouter  l'action  sur 
une  exception  à  la  forme.  (1) 

Les  Défendeurs,  qui  avaient  fait  «flaires  en  société  sous  le 
nom  de  "Dorion  et  frère,"  dissolvrit  leur  société  et  enre- 
gistrent la  déclai'ation  de  dissolution,  le  27  mars  1863.  Le 
même  jour,  une  nouvelle  société  est  formée  entre  les  mêmes 
frères  et  un  tiers,  sous  le  nom  de  Dorion  et  Cie.  La  nouvelle 
société  fait  enregistrer  sa ,  déclaration  et  s'établit  au  même 
endroit,  en  changeant  les  enseignes.  Le  10  avril,  1863,  le  De- 
mandeur, prétendant  que  Jes  Défendeurs  (Dorion  et  frère) 
détiennent  des  objets  a  lui  appartenant,  prend  une  saisie- 
revendicat)ion  contre  eux  et  les  désigne  comme  étant  encore 
en  société.  De  là  exception  à  la  forme,  fondée  sur  le  fait  que 
les  Défendeurs  ne  sont  plus  en  .société  et  sont  mal  assignés. 
Le  Demandeur  répond  qu'en  admettant  que  tous  les  allégués 
de  la  déclaration  fussent  vrais,  la  responsabilité  des  Défen- 
deurs étant  la  même,  soit  qu'ils  fussent  encore  en  société  ou 
non,  il  était  indiflërent  qu'ils  fussent  assignés  comme  associés 
ou  comme  ci-devant  associés.  Il  se  trouva.it  dans  la  position 
d'un  homme  qui  ayant  été  commerçant,  puis  ayant  cessé  de 
l'être,  se  plaiijjdrait  d'avoir  été  assigné  comme  commerçant. 

Per'Curiam:  Ce  n'est  pas  le  moment  pour  la  cour  de  dé- 
terminer en  quoi  la  dissolution  de  la  société  peut  aflfecter  la 
responsabilité  des  Défendeurs.  Ils  sont  assignés  comme  asso- 
ciés ;  ils  ne  le  sont  plus.  Ils  ont  droit  d'être  amenés  ici  en 
leurs  qualités  propres.  Exception  mainteuue.  Action  débou- 
tée. (8/.,  p.  93.) 

DouïRE  et  DouTRE,  pour  le  Demandeur. 

Moreau,  Ouimet  et  Chapleau,  pour  les  Défendeurs. 

(1)  V.  art.  49  et  50  C.  P.  C. 
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HUniAllOB  FOBUQUB.— SOUASBI. 

SurVRioR  Court,  Montréal,  30th  June,  1868. 


Goram  Smith,  J. 


Bienvenu  va.  Coté. 


Held:  That  no  damages  can  be  claimed  by  reason  of  the  abatement 
of  a  public  nuisance,    (l) 

The  Plaintiff  sued  in  forma  pauperU,  and  her  action 
claimed  the  sum  of  $204.86,  by  way  of  damages,  for  the 
destruction  of  a  shanty  belonging  to  her  in  which  she  had 
been  carrying  on  a  fruit  trade,  and  for  the  articles  of  furni- 
ture  which  she  had  put  in  said  shanty.  The  facts  of  the  case 
were  thèse  :  The  Plaintiff  had  erected  a  wooden  shanty  on  a 
lot  of  ground,  in  the  city  of  Montréal,  belonging  to  Défen- 
dant, and  which  lot  of  gruund  he  had  rented  to  another 
person.  The  Défendant,  having  been  duly  notified,  by  the 
proper  officer  of  the  corporation  of  Montréal,  to  remove  that 
shanty  which  had  been  so  erected  contrary  to  that  bye-law 
of  the  corporation  prohibiting  the  érection  of  wooden  build- 
ings within  the  limits  of  the  city,  called  upon  Plaintiff  to 
deroolish  and  take  away  her  shanty.  She  promised  to  do  so, 
but  always  neglected  to  conform  herself  to  the  requirementa 
of  the  bye-law.  About  the  lOth  November,  1862,  Plaintiff 
having  previously  abandoned  the  shanty,  but,  having  left, 
however,  a  small  quantity  of  furniture  in  it,  Défendant,  who 
was  liable  to  a  penalty,  a^?  the  owner  of  the  lot,  thought 
proper  to  demolish  it,  and  the  boards  and  furniture  were 
scattered  about,  so  as  to  abate  the  nuisance.  Thereupon, 
Plaintiff  brought  an  action  against  Défendant  for  S84.86  for 
the  value  of  the  shanty  and  furniture,  and  $120  for  damages 
in  her  trade.  The  Défendant  specially  pleaded.  "  Que  la  De- 
manderesse a  usurpé  et  empiété  sur  le  terrain  du  Défendeur, 
et  y  a  établi  un  shanty,  contrairement  aux  lois  de  police  en 
force  en  la  cité  de  Montréal,  et  y  a  érigé  ce  shanty  en  bois, 
en  violation  des  lois  municipales  et  de  police  en  force  en  la 
dite  cité  de  Montréal,  et  y  a,  sciemment  et  frauduleusement, 
et  par  cette  voie  de  fait,  causé  au  Défendeur  des  dommages 
considérables,  en  usurpant  ainsi  sa  propriété  et  en  y  érigeant 
et  y  causant  une  nuisance  publique  ;  et,  par  telle  voie  de 
fait,  elle  a  exposé  le  Défendeur  à  aes  poursuites  pénales  qui 
pouvaient  être  dirigées  contre  lui  par  la  corporation  de  la 
cité  de  Montréal,  tant  et  aussi  longuement  que  telle  nuisance 
publique  existait  sur  le  terrain  du  Défendeur  ;  que  la  Dé- 
fi) y.  art.  10»  C.  0. 
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manderesse, après  avoir  ainsi  commis  telle  voie  de  fuit,  et 
avoir  érigé  une  nuisance  publique  sur  le  terrain  du  Défon- 
deur, a  été  notifiée,  à  diverses  reprises,  de  faire  disparaître 
telle  nuisance  publique,  et  ce,  tant  de  la  part  du  Défendeur 
que  de  la  corporation  de  Montréal,  et  a  souvent  promis  de 
1  a'mttre  et  de  la  faire  cesser  ;  mais  a  toujours  néanmoins  né- 
gligé de  ce  faire,  au  grand  dommage  du  Défendeur,  qui  se 
trouvant  responsable  de  telle  nuisance  publique  comme 
propriétaire  au  terrain  sur  lequel  tel  shanty  qui  était  une 
nuisance  publique,  avait  été  construit,  a  été  notifié  par  Jean- 
Baptiste  Dubuc,  inspecteur  du  département  du  feu  de  la  cor- 
poration, le  vingt-sept  octobre  dernier,  de  faire  abattre  et  dis- 
paraître tel  dhanty  sous  dix  jours,  et,  à  défaut  de  ce  l'aire,  de 
payer  la  pénalité  fixée  par  la  loi  en  pareil  cas  ;  que  la  Deman- 
deresse a  souvent  reconnu  et  avoué  qu'elle  avait  usurpé  le 
terrain  du  Défendeur,  et  commis  une  voie  de  fait  et  érigé  sur 
le  dit  terrain  une  nuisance  publiaue,  et  a  souvent  promis  de 
se  conformer  aux  règlements  de  la  corporation  de  la  cité  de 
Montréal,  en  abattant  la  dite  bâtisse  sans  délai,  mais  néan- 
moins a  toujours  négligé  de  ce  faire,  quoique  dûment  requise 
et  notifiée  ;  que,  par  suite  de  la  mauvaise  foi  de  la  Deman- 
deresse, et  par  son  fait  et  la  contravention  par  elle  ainsi  ap- 
f)orté  aux  lois  du  pays  et  aux  lois  municipales  et  de  police  de 
a  cité  de  Montréal,  elle  ne  peut  en  loi  réclamer  aucun  dom- 
mage à  rencontre  du  Défendeur,  qui  était  tenu  de  se  confor- 
mer aux  dites  lois,  et  qui  a  dû  s'y  soumettre  sous  peine  de 
graves  amendes  et  de  pénalités,  et  même  d'emprisonnement,  " 
The  Défendant  relied  on  the  foUowing  authority  :  "  It  being 
•'  admitted,  then,  that  there  are  occasions  when  there  is  some- 
"  thing  to  abate,  it  may  be  remarked,  that  any  person  may 
"  abate  a  public  nuisance,  (1)  and  that  it  is  not  necessary  to 
"  shew  upon  a  justification  of  such  an  abatement,  that  as 
"  little  damage  was  done  as  might  be.  "  (2)  The  judgment  of 
the  Court  is  as  follows  :  "  La  Cour  maintient  l'exception 
"  plaidée  par  le  Défendeur  à  cette  action,  et  déboute  cette  ac- 
"  tion,  mais  sans  frais.  "  (8  J.,  p.  94.) 
C.  Archambault,  Attorney  for  PlaintifF. 
LaFrenaye  et  Armstrong,  Attorneys  for  Défendant. 

(1)  1  Salk.,  458  ;  Cro.  Car.,  184  ;  16  Vin.  ab..  Nuisance,  W.  8. 

(2)  Hawkins,  C.  75,  S.  12. 
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■nOR.— ObSTODT. 

Court  of  Queen's  Bench,  Montréal,  2nd  March,  1863. 

In  Chambers. 

Coram  S.  C.  Monk,  A,  J. 

Ex  parte  Peter  Cooper,  ès-qualité,  Petitioner  for  Writ  of 
Haheaa  Corpus,  and  John  E.  Tanner,  Défendant. 

Udd  :  That  a  minor  aged  upwards  of  16  years,  bas  a  right  to  choose 
the  perHou  with  wbom  she  will  reside. 

The  petitioner,  in  his  pétition  fyled  the  I7th  Feb.,  1863, 
made  the  foUowing  statcment  :  "  That,  on  the  sixth  day  of 
August,  1858,  jour  petitioner  was  duly  appointed  tutor,  by 
acte  d'avis  de  parents  et  amis,  homologated  before  Monk, 
Coffin  and  Papineau,  Prothonotary  of  the  Superior  Court, 
District  of  Montréal,  on  the  said  sixth  day  of  August, 
to  Jane  Shaw,  then  of  about  the  âge  of  thirtcen  years,  and 
the  daughter  of  Frederick  Shaw,  and  of  Jane  Cooper,  his 
wife,  both  of  whoni  depai  ted  this  life  previous  to  the  sixth  of 
August,  leaving  issue  of  their  niarriage  the  said  minor,  Jane 
Shaw  ;  that  your  petitioner,  who  is  the  uncle  of  the  said 
minor,  with  a  view  of  giving  to  the  said  minor  a  surtable  édu- 
cation, placed  her  under  the  care  and  tuition  of  the  Masses 
Mclntouh,  of  the  said  City  of  Montréal,  who  keep  and  coa- 
duct  a  most  respectable  femule  academy,  in  Montréal,  and 
with  whom  Jane  Shaw  haa  also  resided  as  a  boarder  during  a 

Eeriod  of  about  two  years  ;  that,  on  or  about  the  24th  of 
>ecember  last,  Jane  Shaw  left  the  house  of  the  Misses  Mcln- 
tosh,  for  the  purpose  of  attending  upon  Margaret  Shaw,  her 
sister,  who  was  then  in  ill  liealth,  and  who  has  since,  on  or 
about  the  3rd  of  February  instant,  at  Montréal  aforesaid, 
died.  Your  petitioner  further  allèges  that  Margaret  Shaw 
was  the  wife  of  John  Emmanuel  Tanner,  also  of  Montréal, 
Minister  of  the  Evangelical  Church,  Montréal,  and  that  the 
said  minor,  by  the  death  of  petitioner's  brother,  hath  become 
entitled  to  a  very  large  amount  of  real  and  personal  pro- 
perty  ;  that,  since  the  death  and  burial  of  her  sister,  tfane 
Shaw  hath  continued  to  réside  with  John  Emmanuel  Tanner, 
at  Montréal,  and  she  is  now  in  the  custody  and  possession 
and  under  the  control  of  Tanner,  who  detains,  harbours  and 
keeps  the  said  minor  without  any  légal  right,  warrant,  or 
authority  whatsoever,  and  against  the  will  of  her  unoî"!  and 
tutor  ;  that  your  petitioner,  being  the  uncle  and  légal  tutor  of 
said  minor,  hath  a  right  to  obtain  ihe  custody  and  possession 
of  the  «iaid  minor,  and  to  hâve  her  placed  under  his  care  and 
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protection.  "Wherefore  your  petîtioner  prays  justice  in  the 
premises,  and  that  your  Honours,  or  one  of  you,  will  order 
that  a  writ  of  Habeas  corpus  do  issue  in  due  course  of  law, 
directed  to  John  Emmanuel  Tanner,  and  returnable  before 
your  Honours,  or  one  of  you,  w'.thout  delày,  commanding 
Tanner  to  hâve  Jane  Shaw,  so  detained  by  Tanner,  before 
your  Honours,  or  any  one  of  you,  without  délay  with  the 
cause  of  her  détention,  and,  l'urther,  prays  that  the  said 
minor  may  be  released  from  her  présent  illégal  détention  and 
be  given  up  and  restored  to  your  petitioner,  her  uncle,  tutor, 
and  légal  guardian,  and  such  other  and  f urther  proceédings 
liad  as  law  and  justièe  may  require."  Upon  this  pétition,  which 
was  sworn  to,  Samuel  Cornwallis  Monk,  Assistant  Judge  of 
the  Superior  Court,  to  whom  the  same  was  presented,  under 
Cap.  95  of  the  Consolidated  Statutes  of  Lower  Canada,  order- 
ed  the  issue  of  a  writ  of  Habeas  Corpus,  addressed  to  Défen- 
dant and  containing  the  foUowing  order  ;  "  We  command  you 
that  you  hâve  the  Lody  of  Jane  Shaw,  minor  child,  the  law- 
ful  issue  of  the  marriage  of  Frederick  Shaw,  and  Jane  Cooper 
his  wife,  detained  in  your  cùstody  (as  it  is  said)  Under  safe 
and  secure  conduct,  together  with  the  cause  of  her  capture 
and  détention  by  whatsoéver  name  Jane  Shaw  be  called  in  the 
same,  before  the  Honorable  Samuel  Cornwallis  Monk,  one 
of  our  Assistant  Justices  of  our  Superior  Court,  for  Lower 
Canada,  at  his  Chambers,  in  the  Court  House,  in  our  City  of 
Montréal,  immediatelj-  after  the  receipt  of  this  writ,  to  do 
and  undergo  ail  and  siugular  those  things  which  our  said 
Justice  shall  then  and  there  consider  of  her  in  this  behalf , 
and  hâve  you  then  and  there  this  writ."  To  this  writ  Tanner 
made  the  foUowing  ai  swer  untler  oath  :  "  John  Emmanuel 
Tanner,  in  answer  to  the  writ  of  Hàhea»  Corpus  served  upon 
him,  returns  that  he  does  not  detain  Jane  Shaw  in  his  cùs- 
tody, nor  is  Jane  Shaw  confined  or  restrairied  of  her  liberty  ; 
that  Jane  Shaw  is  ac  présent  hère  in  ûourt>  and  can  aRswer 
for  herself,  being  of  mature  years,  namely,  being  aged  seven- 
teen  years  and  nine  months  ;  that  Jane  Shaw  is  sister  of  Tan- 
ner's  late  wife,  Margaret  Shaw,  who  departed  this  life  on  the 
second  day  of  February  instant  (18G3)  ;  that  Tanner  and  his 
said  late  wife,  about  two  years  ago,  presented  a  pétition  for 
anuulling  jhe  appointaient  of  Petw  Cooper  as  tutor  of  Jane 
Shaw,  for  grounds  set  forth  in  the  pétition,  and  the  said  péti- 
tion is  still  pending  and  undetermined  ;  and  Jane  Shaw  has 
made  option  to  live  with  Tann«r  and  his  wife,  and  Peter  Coo- 
per is  an  unfit  person  from  his  habits  and  character,  and  from 
the  litigation  in  which  he  has  been  engaged  with  his  nièce, 
Jane  Shaw,  to  hâve  the  custody  of  the  person  of  Jane  Shaw, 
who  is  moreover  of  sufHciently  advanced  âge  and  mature 
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understanding  to  make  option  of  her  place  of  abode."  The 
parties  were  ne&rd  in  Chambers,  and  the  niinur  attended,  and 
was  examined  privately  and  apart  by  the  Judge. 

"  Having  seen  the  return  roade  to  the  annexed  writ  by 
John  Emmanuel  Tanner,  of  the  city  of  Montréal,  Minister  of 
the  Evangelical  Church,  Montréal,  I  do  order  that  the  said 
return  be  fyled,  and,  having  read  the  said  return,  and  heard 
the  parties,  John  Emmanuel  Tanner  and  Peter  Cooper,  by 
their  Counsel  (and  moreover  having  personnally  examined 
the  minor,  Jane  Shaw,  by  herself  apart  ;  considering  that  pro- 
ceedings  hâve  bcen  taken  in  the  interests  of  the  minor  Jane 
then  by  her  late  sister,  Margaret  Shaw,  in  the  Superior  Court, 
Montréal,  to  annul  and  set  aside  the  nomination  of  Peter 
Cooper  as  tutor  to  the  minor,  which  proceedings  are  still 
pending  and  undetermined  ;  considering  also  that  the  minor  is 
aged  upwards  of  sixteen  years,  and  is  capable  of  exercising 
a  Sound  discrétion,  (1)  and  it  appearing  that  she  is  not  un- 
der  any  illégal  or  improper  restraint,  it  is  adjudged  and  de- 
clared  that  the  return  of  John  Emmanuel  Tanner  to  the  said 
writ  is  sufficient,  and  is  hereby  maintained,  and  that  the  peti- 
tioner  take  nothing  by  the  pétition,  and  it  is  further  ordered 
that  the  said  minor,  Jane  Shaw,  be  allowed,  and  she  is  hereby 
allowed  to  chose  the  person  with  whom  she  will  réside.  (8  /., 
p.  113.) 

B.  Devlin,  for  petitioner. 

F.  W.  ToRBANCE,  for  Défendant. 

(  1  )  The  Lomlon  Timen  piiblishes  the  following  from  the  latter  of  its  Dublin 
Correapondent  who  writes  under  date  27th  .Tune,  1863:  "The  Court  of 
Queen's  Bench  gave  judgment  this  day  in  an  important  Habean  Corpus  case, 
which  came  before  them  on  an  application  by  William  Connor,  to  hâve  his 
8on,  who  is  at  présent  an  inmate  of  the  "  Bird's  Nest  "  at  Kingston,  deli- 
vered  into  his  custody.  The  question  in  the  case  was  narrowed  to  the  point 
whether  the  boy,  being  admitted  over  14  years  of  âge,  was  entitled  to  cnoose 
his  domicile  irrespective  of  the  wishes  of  his  father.  The  Chief-Justice,  Mr. 
Justice  Hayks  and  M.  Justice  Fitzorrald,  iield  that  14  years  of  âge  was  the 
period  when  the  boy  should  be  regarded  as  having  the  right  to  exercise  his 
will  against  the  wish  of  his  father.  Mr.  J  uotice  O'Brien  dissented,  and  held 
that  16  years  was  the  period  when  the  boy  should  be  taken  as  emancipated 
from  the  authority  of  the  father  as  regards  his  domicile.  " 

Vide  Forsyth,  Ctutto'ly  of  In/antH,  p.  106. 
"    Hurd,  Writ  of  Habea»  Gorpm,  pp.  527*136. 
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0AUTI0H1IBIIBHT.— DELAI  AU  DBBRBUR  PROfOIPAL. 

Cour  du  Banc  de  la  Reine,  Montréal,  19  juin  1832. 
Coram  Reid,  C.  J.,  Pyke,  J.,  Rolland,  J. 

Smith  et  al.  va.  Porteous. 

Jugé  :  Que  le  délai  accordé  au  débiteur  principal  pour  acquitter  son 
obligation,  sans  le  consentement  de  sa  caution,  ne  libère  pas  la  cau- 
tion. (1) 

La  déclaration  contient  en  substance  ce  qui  suit  :  Le  1er  fé- 
vrier, 1822,  par  obligation  reçue  à  Montréal  devant  Bédouin 
et  son  confrère,  notaires,  Alexandre  Reid  se  reconnut  endetté 
envers  Ëlizabeth  Mittlebcrger,  en  sa  qualité  de  tutrice  à  ses 
enfants  mineurs,  en  une  somme  de  £400  qu'il  promit  de  payer 
dans  les  cinq  ans  à  compter  de  la  date  du  dit  acte,  avec  inté- 
rêt. Pour  assurer  le  paiement  de  la  dite  somme,  John  Por- 
teous, le  Défendeur,  intervînt  à  l'acte  et  se  porta  caution  pour 
Reid  envers  Ëlizabeth  Mittleberger,  ce  acceptant,  en  sa  dite 
qualité,  s'engageant,  dans  le  cas  oh  Reid  deviendrait  insol- 
vable, à  payer  la  dite  somme  ou  partie  d'icelle  personnelle- 
ment et  comme  principal  obligé.  Un  billet  de  £100,  signé  par 
Reid  et  endossé  par  le  Défendeur  en  faveur  des  Demandeurs, 
avait  été  protesté  à  défaut  de  paiement.  Une  action  fut  in- 
tentée contre  Reid  pour  le  recouvrement  des  sommes  sus-men- 
tionnées,  montant  de  l'obligation  et  du  billet,  en  octobre,  1829. 
Jugement  fut  obtenu  et  exécuté.  La  discussion  d'Alexander 
Reid  n'ayant  produit  qu'un  retour  de  carence,  les  Demandeurs 
sont  bien  fondés  à  intenter  la  présente  poursuite  contre  John 
Porteous,  fidéjusaeur  d'Alexander  Reid.  Le  Défendeur  allé- 
gua :  Qu'après  la  passation  de  l'acte  notarié  mentionné  en  la 
déclaration,  et  avant  que  la  somme  que  Reid  s'était  obligé  de 
payer  fut  devenue  due,  Ëlizabeth  Mittleberger,  ès-qualité, 
avait,  à  l'insu  et  sans  le  consentement  du  Défendeur,  pro- 
longé le  terme  du  paiement  du  capital  et  des  intérêts  de  la 
dite  obligation  ;  que,  durant  la  prorogation  du  terme  ainsi 
accordé  à  Reid,  à  l'insu  et  sans  le  consentement  du  Défen- 
deur, Reid  est  devenu  insolvable  et  en  déconfiture,  ce  qui,  par 
les  lois  de  la  Province,  rend  nulle  l'obligation  principale  de 
Reid  et  l'obligation  du  Défendeur,  comme  caution,  et  que, 
par  là,  le  Défendeur  se  trouvait  déchargé  de  son  obligation. 
La  question  qui  s'élevait  dans  cette  instance  était  de  sa- 
voir si  la  prorogation  du  terme  de  paiement  d'une  obliga- 
tion, accordée  au  principal  obligé,  à  l'insu  et  sans  le  consente- 
Il)  V.  art.  1961  C.  C. 
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tement  du  fidéjus-^eur,  libère  la  caution,  (l)  Le  19  juin,  1832, 
jugement  fut  rendu  condamnant  le  Défendeur  à  payer  le  mon- 
tant de  l'action.  (8  /.,  p.  116.) 

OODEN  et  BucHANAN,  pour  los  Demandeurs. 

Sewell  et  Griffin,  pour  le  défendeur. 


SnDIOB  POUR  Li  OONBTRUOnOI  DBS  EOIJ8B8.-00IIPORAnOH. 

Cour  Supérieure,  Montréal,  30  avril  1864. 

Coram  Monk,  juge. 
DUCHAEME  V8.  MoRisoN  et  al 

Jvgi  :  Qne  les  pyndics  pour  la  construction  des  églises,  etc.,  élus  avant 
la  passation  du  chapitre  18  des  statuts  refondus  pour  le  Bas-Canada, 
sec.  21,  ne  forment  pas  une  corporation.  (2) 

Le  Demandeur  réclamait  la  somme  de  £166  15  10,  balance 
due  en  vertu  d'un  marché  qu'il  avait  passé  avec  les  Défendeurs, 
comme  syndics  pour  la  construction  d'une  église  et  sacristie 
en  la  paroisse  de  St  Gabriel  de  Brandon,  le  29  mars  1856, 
Chalut,  N.  P.  Il  concluait  ccmtre  les  Défendeurs,  au  nombre 
de  sept,  à  ce  qu'ils  fussent  condamnés  à  lui  payer  cette  somme, 
"  en  leurs  qualités  de*  syndics  légalement  nommés  pour  sur- 
"  veiller  la  construction  d'une  église  dans  la  paroisse  de 
"  St  Gabriel  de  Brandon."  Les  Défendeurs  plaidèrent  une 
défense  en  droit  par  laquelle  ils  prétendaient  :  1°  "  Que, 
"  d'après  les  lois  du  pays  et  les  allégués  de  la  déclaration,  il 
"  appert  que  les  Défendeurs  ne  peuvent  être  condamnés  in- 
"  dividuellement,  mais  seulement  comme  corps  incorporé  ; 
"  2°  que  par  les  lois  du  pays,  les  Défendeurs  sont  incorporés 
"  sous  le  nom  de  "  les  syndics  de  la  paroisse  de  St  Gabriel  de 
"  Brandon,"  et  constituent,  sous  ce  nom,  un  corps  politique  et 
"  incorporé,  et  partant  aucune  condamnation  ne  peut  être  pro- 
"  noncée  contre  eux  que  suivant  la  loi  créant  telle  corporation," 

LaFrenaye,  pour  les  Défendeurs:  Soutint  que,  quoique 
les  syndics  eussent  été  élus  longtemps  avant  la  refonte  des 
statuts,  néanmoins,  comme  la  sec.  21  du  ch.  18  des  stat.  réf. 

(1)  Cette  question  a  été  décidée  à  Québec,  par  la  Cour  du  Banc  de  la  Reine, 
en  avril  1848,  dans  une  cause  de  St.  Aubin  contre  Fortin.  La  majorité  de  la 
cour,  composée  des  honorables  juges  BowBN,  Panet  et  Béoard,  décida,  contre 
l'opinion  du  juge  en  chef  Stuart  :  "  Que  l'extension  du  délai  accordée  au 
débiteur  principal  par  le  créancier  opère  novation  quant  à  la  caution  et  la 
libère  :  (Vid.  Revue,  de  la  légiëlation  et  de  jurMirrvdetice,  Vol.  3,  p.  29.3).  L'ho- 
norable juge  Rolla:sd  base  son  jugement  sur  ce  principe  que  la  caution  peut, 
nonobstant  la  prolongation  du  délai,  exercer  son  recours  contre  le  débiteur. 
(3  Rev.  de  Leg.,  p.  293.) 

(2)  V.  art.  3402  S.  R.  Q. 
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(lu  Bas-Canada  parle  des  syndics  élus  en  vertu  du  présent 
acte  et  non  pas  seulement  de  ceux  qui  seront  élus  par  la  suite, 
il  était  évident  que,  depuis  la  passation  de  cette  loi,  tous  tels 
syndics  formaient  une  corporation.  (1)  Le  mot  "  présent  ;  " 
suivant  le  ch.  1,  des  stat.  réf.  du  Bas-Canada,  sec.  13,  sous- 
sec.  4,  étant  censé  se  rapporter  à  l'acte  en  entier  et  non  à  la 
section  uniquement.  Les  sections  7  et  9  du  même  chapitre 
déclarent  que  les  dispositions  des  statuts  refondus  prévauclront 
en  ce  qui  regarde  toutes  les  transactions,  matière  et  choses 
subséquentes  a  l'époque  où  ces  statuts  refondus  entreront  en 
force.  Merlin,  Rép.,  vbo.  Effet  rétroactif."  Ce  n'est  pas  rétroagir 
que  de  subordonner  à  l'avenir  l'exercice  de  droits  résultant 
"  (le  lois  antérieures  à  telles  formalités,  à  telles  diligences,  à 
"  telle  conditions  qu'il  plaît  à  la  loi  nouvelle  d'imposer."  La 
nécessité  d'incorporer  ces  syndics  est  apparente,  lorsque  l'on 
voit  que,  par  la  20me  sec.  du  ch.  18,  s'il  y  a  une  vacance,  elle 
doit  être  remplie  ;  or,  que  deviendra  l'exercice  de  l'action  du 
créancier  pendant  cette  vacance,  et  si  elle  est  intentée  durant 
cette  vacance,  comment  pourra-t-il  procéder  ensuite  contre  le 
remplaçant  eo  nomine  ?  R.  Roy  :  La  clause  21  du  ch.  18  des 
stat.  réf.  du  Bas-Canada,  invoquée  par  les  Défendeurs,  et  pro- 
mulguant l'incorporation  des  syndics  élus  en  vertu  du  présent 
acte,  n'est  pas  applicable  aux  Défendeurs  qui  ont  été  nommés 
en  18Ô4,  et  dont  les  fonctions  sont  depuis  longtemps  à  peu 
près  terminées.  En  effet,  cette  clause  est  un  amendement  in- 
troduit dans  la  loi  en  1860,  et  les  termes,  en  vertu  du  présent 
acte,  veulent  dire  du  présent  acte  d'amendement  ;  cela  ressort 
davantage  des  sous-sections  de  la  dite  clause,  où  il  est  pourvu 
à  la  manière  dont  les  syndics  procéderont  à  faire  confirmer 
leur  élection,  à  élire  un  président  à  préparer  un  rôle  de  cotisa- 
tion, etc.,  formalités  que  ne  sauraient  remplir  des  Syndics  élus 
plusieurs  années  auparavant,  et  qui  ont  accompli  l'objet  pour 
lequel  ils  ont  été  nommés.  Les  Syndics  ont  été  élus  en  vertu 
de  2  Vict.,  Ch.  29,  §  9  et  10.  Par  la  clause  9,  du  chapitre  1er, 
des  statuts  réf.  du  Bas-Canada,  il  est  statué  que  si  pur  les 
statuts  refondus,  il  est  innové  à  quelqu  ancien  statut,  cette 
innovation  ne  pourra  affecter  que  les  transactions,  choses,  etc., 
à  venir,  mais  en  ce  qui  concerne  les  transactions  choses,  etc., 
antérieures  au  dit  cas,  les  provisions  du  statut  rappelé  au- 
ront force  et  vigueur.  Maintenant,  à  l'argument  tiré  du  cas 
supposé  du  décès  d'un  des  Syndics,  la  réponse  est  que  le 
créancier  n'aurait  qu'à  mettre  en  cause  le  remplaçant  ès-qua- 

(l)  Ch.   18,  sec.  21,"  Les  syndics  élwi  en  \ertn  d\i  prénent  acte  pour  une 
"  localitë,  seront  connus  et  désignés  sous  le  nom  de  "  Les  syndics  de  la  paroisse, 

"  ou  de  la  mÏMsiqn  de (en  ajoutant  le  nom  de  la  localité),  et  cons- 

"  titueront  sous  ce  nom,  un  corps  politique  et  incorporé." 
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lité,  que  les  paroissiens  sont  requis  de  nommer  par  la  20me 
clause  du  dit  chap.  18. 

La  cour,  après  délibéré,  a  adopté  les  moyoni}  du  Depiandour 
et  débouté  la  défetiée  en  droit.  (8  J.,  p.  117.) 

R.  Roy,  avocat  du  Demandeur. 

Lâfrenaye  et  Armstrono,  avocats  des  Défendeurs. 


APPOSmOlf  DES  SCELLES. 

Cour  Supérieure,  Montréal,  20  avril  1864. 

Coram  LoRANGiîR,  J.  En  Chambre. 

Exparte  Pelletier,  Requéi-ant   l'apposition  des  scellés,  et 
TURCOT,  Opposant. 

Jugé  :  Que,  sur  l'opposition  ùtUe  par  une  parti '3  il  l'apposition  des  scel- 
lés, et  sur  l'exposé  d'un  conflit  de  titres  entre  l'unpi'trant  et  l'opposant, 
les  parties  seront  renvoyée?  au  principal  à  l'audience,  pour  se  pourvoir, 
si  elles  le  jugent  à  propos. 

Le  requérant  présenta  le  1er  mars,  1864,  une  requête  aux 
Juges  de  la  Cour  Supérieure,  siégeant  dans  le  District  de 
Montréal,  exposant  que,  pai;  le  testament  solennel  de  Joseph 
Augustin  Cardinal,  en  date  du  25  janvier,  1864,  Montreuil, 
N.  P.,  et  son  codicile  du  28  janvier,  1864,  il  avait  été  nommé 
un  des  exécuteurs  testamentaires  et  iidministrateurs  de  ce 
dernier,  et  que,  vu  qu'il  y  avait  lieu  de  craindre  le  détourne- 
ment des  biens  mobiliers  de  la  succession  qui  étaient  dans  la 
maison  mortuaire,  il  requérait  l'apposition  de  scellés  sur  les 
biens,  meubles,  effets  et  papiers  de  la  succession,  et  priait  le 
Juge  de  commettre  la  personne  de  Louis  S.  Martin,  Notaire,  de 
Montréal,  pour  apposer  les  scellés  et  agir  comme  commissaire. 
Cette  requête  ayant  été  assermentée,  le  permis  de  faire  appo- 
ser les  scellés,  etc.,  fut  donné  par  l'Honorable  Juge  Loranger. 
Le  deux  mars,  1864,  l'impétrant  ayant  comparu  devant  le 
commissaire,  et  l'ayant  requis  de  procéder  à  l'apposition  des 
scellés,  ce  dernier  se  rendit  avec  deux  témoins  à  la  maison  du 
défunt,  où,  étant  arrivés,  ils  rencontrèrent  Séraphin  Turcot, 
qui  déclara  qu'il  se  refusait  à  l'apposition  des  scellés,  nonobs- 
tant la  dite  ordonnance.  Sur  cet  obstivcle  et,  vu  que  la  maison 
où  était  décédé  Cardinal  avait  deux  issues,  le  commissaire  a 
établi  à  la  porte  d'entrée  et  à  la  porte  de  sortie,  donnant  vue 
sur  la  cour,  deux  gardiens  et,  ensuite,  il  se  transporta  devant 
le  Juge  qui  octroya  l'ordonnance  suivante  :  "  Vu  notre  ordon- 
nance en  date  du  1er  mars  courant,  les  acte  et  procès-verbal 
du  commissaire  aux  scellés  qui  y  sont  annexés,  et,  ouï  le  dit 
commissaire,  sur  son  référé,  ce  jour,  ordonnons  au  dit  Sera. 
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phin  Turcot,  tuteur  mentionné  au  procès-verbal  de  compa- 
raître devant  nous,  au  Palais  de  Justice,  en  notre  chambre,  à 
dix  heures  et  demie  du  matin,  le  4  de  mars  courant,  pour 
donner  les  raisons  de  son  opposition  à  notre  dite  ordonnance, 
et  voir  ordonner  ce  que  de  droit,  et,  sera  la  présente  ordon- 
nance signifiée  au  dit  Turcot,  à  la  diligence  de  l'impétrant, 
Amable  Adolphe  Pelletier,  exécuteur  testamentaii'e  de  Cardi- 
nal. Car  si,  mandons,  etc.,  à  Montréal,  ce  3  mars,  1864."  Sur 
la  signification  de  cette  ordonnance,  Turcot  fit  une  opposition 
écrite  qu'il  produisit  devant  le  Juge  le  7  de  mars,  par  laquelle 
il  alléguait  que  Cardinal  avait  fait  un  testament  solennel,  le 
11  février,  1864,  Labranche,  N.  P.,  et  l'avait  nommé  son  exé- 
cuteur testamentaire,  et  avait  révoqué  tous  autres  testaments  ; 
que  le  jour  auquel  le  commissaire  s'était  rendu  en  la  maison 
la  vente  de  meubles  devait  avoir  lieu  suivant  les  annonces 
données  par  Turcot;  qu'en  s'opposant à  l'apposition  des  scellés, 
il  avait  eu  droit  de  le  faire  et  était  de  bonne  foi  en  le  faisant, 
et  il  concluait  à  ce  que  son  opposition  fût  déclarée  valable  et 
que  l'impétrant  fût  déclaré  n'avoir  aucune  qualité  ni  aucun 
droit  pour  demander  l'apposition  des  scellés  ;  cette  opposition 
fut  assermentée.  Le  requérant  répondit  à  cette  opposition,  en 
alléguant  que  le  testament  du  11  février  invoqué  par  l'Oppo- 
sant était  nul,  comme  ayant  été  fait  à  une  époque  où  le  dé- 
funt n'avait  plus  l'exercice  de  ses  facultés  mentales,  et  deman- 
da que  l'apposition  des  scellés  eût  son  cours  suivant  la  loi  pour 
la  conservation  des  droits  de  toute»  les  parties. 

Raiiiville,  pour  l'Opposant,  soumit  les  propositions  suivantes  : 
lo.  L'Opposant  avait-^l  droit  de  s'opposer  à  l'apposition  des 
scellés  ?  Si  l'officier,  dit  Pigeau,  vol.  2,  p.  284,  étant  entré,  il  se 
présente  quelqu'un  qui  s'oppose  à  l'apposition  des  scellés,  soit 
de  fait,  soit  par  une  simple  déclaration  motivée  ou  non,  il  doit 
en  faire  mention  ;  et,  s'il  n'a  pas  caractère  pour  décider,  il  doit 
en  référer  au  juge.  2o.  Le  requérant  avait-il  qualité  pour  de- 
mander l'apposition  des  scellés  ?  Non,  le  testament  en  v^rtn 
duquel  il  agissait,  était  révoqué  par  celui  qui  nommait  l'Op- 
posant exécuteur.  3o.  La  seule  allégation  de  la  part  du  re- 
(]uérant,  dans  sa  contestation  de  l'opposition,  que  le  testament 
du  11  février,  1854,  en  vertu  duquel  agissait  l'Opposant,  est 
nul,  est-elle  suffisante  pour  faire  suspendre  l'exécution  de  ce 
testament  ?  Non,  il  faut  l'inscription  de  faux  suivant  liourjon, 
vol.  2,  p.  379,  No.  3.  (5e  partie  des  Testaments,  ch.  12),  qui  dit, 
s'il  y  a  une  inscription  de  faux  contre  le  testament  authentique, 
l'exécution  du  testament  est  en  suspens.  Cependant  Ferriere, 
Grande  Coutume,  art.  297,  No.  49,  vol.  3,  p.  433,  est  d'opinion 
contraire.  "  Il  faut  observer,  dit-il,  que,  quant  à  l'exécution 
"  du  testament,  il  y  a  une  grande  différence  entre  un  testa- 
"  ment  par  devant  notaires,  et  celui  qui  et  olographe,  en  ce 
TOME  XIII.  20 
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"  que  le  testament  reçu  par  devant  notaires,  au  cas  qu'il  soil 
"contesté,  est  exécuté  par  jjrovmbn,  quoiqu'il  soit  argué  àe 
"  faux,  comme  il  a  été  jugé  par  arrêt,  du  20  octobre,  1560."  4o. 
Le  commissaire  s'est-il  présentéà  temps  pour  apposer  les  scellés  ? 
Non,  car  les  meubles  sur  lesquels  il  voulait  apposer  les  scellés 
étaient  inventoriés,  ainsi  qu'il  appert  par  une  copie  de  l'inven- 
taire. Et,  dit  Pigeau,  vol.  2,  p.  271,  lorsque  l'inventaire  est  corii- 
mencé  on  ne  peut  faire  mettre  le  scellé  que  sur  les  meublés  qui 
ne  sont  pas  inventoriés.  Denisart,  vo.  Scellé,  Nos.  74  et  75,  va 
même  jusqu'à  dire,  que,  si  l'inventaire  est  commencé,  on  ne 
peut  plus  faire  mettre  le  scellé,  et  il  atteste  que  l'usage  y  est 
conforme.  Après  audition  des  parties  et  du  commissaire  sur 
appointement  à  cet  effet,  l'ordonnance  provisoire  suivante  fut 
rendue  :  Ayant  repris  notre  ordonnance  du  premier  mars 
1864,  ordonnant  l'apposition  du  scellé  sur  les  biens  mobiliers 
composant  la  succession  de  Joseph  Augustin  Cardinal,  et  com- 
mettant Louis  S;  Martin,  comme  commissaire,  aussi  celle  du 
trois  du  même  mois  de  mars  de  la  même  année,  rendu  sur  le 
référé  du  commissaire,  dénonçant  l'opposition  faite  à  l'exécu- 
tion de  notre  première  ordonnance  par  Séraphin  Turcot,  en  sa 
qualité  de  Tuteur  aux  enfants  mineurs  de  Cardinal,  cette 
seconde  ordonnance  ayant  enjoint  à  Turcot  de  faire  valoir  les 
causes  de  son  opposition.  Ayant  entendu  Turcot  et  pris  et  n- 
naissance  de  ses  moyens  d'opposition  produits  devant  nous, 
ay^nt  également  entendu  l'impétrant  Pelletier,  en  réponse  eux 
moyens  d'opposition  et  pris  connaissance  de  sa  réponse  écrite, 
ayant  également  entendu-  le  commissaire  au  scellé,  Martin: 
Renvoyons  au  principal  les  parties  à  l'audience,  pour  se  pour- 
voir, si  elles  le  jugent  à  propos,  contre  chacun  des  deux  tèsta- 
nients  et  codicile  de  Cardinal,  produits,  l'un  par  Pelletier, 
c'est-à-dire,  le  testament  du  15  janvier  1864,  reçu  devant  Mtre 
Montreuil,  et  le  codicile  du  28  janvier  dé  la  même  annéd,  reçu 
devant  le  même  notaire,  et  l'autre  produit  par  Turcot,  c'èst-à- 
dire,  le  testament  reçu  le  onze  février  1864,  par  LaBrattche, 
notaire,  et,  par  provision,  ordonnons,  sans  préjudicier  au  prin- 
cipal, que,  vu  qu'il  appert  que  Turcot  a  vendu  les  biens  mobi- 
liers de  la  succession,  les  sommes  provenant  de  cette  vente, 
seront  par  lui  déposées  à  ses  risque  et  péril  et  sous  sa  respon- 
sabilité, dans  une  banque  incorporée  de  cette  cité,  pour  y 
demeurer  ainsi  en  dépôt,  jusqu'à  ce  que  jugement  en  dernier 
ressort  soit  rendu  sur  la  validité  de  l'un  ou  l'autre  testament 
et  codicile  ;  les  dites  sommes  devant  être  retirées  par  les  per- 
sonnes que  le  jugement  déclarera  avoir  droit  à  icelles,  frais 
réservés.  Montréal,  20  avril  1864.  (Signé)  T.  J.  J.  Lôra'nger, 
J.  C.  S   (8  /.,  p.  119.) 

Lafrenaye  et  Armstrong,  avocats  de  l'Impétrant. 

Rainville,. avocat  de  l'Opposant. 
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Cour  Supérieure,  Montréal,  31  mai  1864. 
Corain  MoNK,  juge. 
Lamoureux  08.  Boisseau. 

Juger:  Que  In  signiflcntion  d'une  rô|;le  pour  interrogatoires  sur  faits  et 
iirtic'leH,  faite  ru  greffe  pour  une  paitie  absente,  est  insuffisante,  (l) 

La  règle  pour  interroger  le  Demandeur  qui  est  absent  de  la 
province,  ayant  été  sigiiitiée  au  greftë,  et,  le  27  mai  1864,  le 
i)emandeur  ayant  été  appelé  pour  y  répondre,  et  ayant  fait 
tléfrtut,  le  Défendeur  fit  motion  que  les  interrogatoires  fussent 
tenus  pro  confesais. 

Per  Curiam  :  La  cour  réfère  aux  précédents  de  cette  cour 
sur  ce  point  (2),  et,  en  conséquence,  rejette  la  motion  du  Dé^ 
feudeur.  (8  J.,  p.  133.)  • 

C.  Archambault,  avocat  du  Demandeur. 

Leblanc  et  Cassidy,  avocats  du  Défendeur. 

(1)  La  sec.  64  du  cli.  88  des  stat.  réf.  Bas-Canada,  décrétait  que  :  "  S'il  est 
iii'-cessaire  qu'un  ordre,  règle,  avis  ou  procédure,  émanant  de  la  Cour  Supérieure 
ou  de  la  Cour  de  Circuit,  ou  de  tout  juge,  ou  qu'un  incident  quelconque  dans 
une  poursuite  ou  procédure  dans  aucunes  des  dites  cours,  soit  signifié  dans 
une  cause  ou  instance,  à  une  partie  qui  a  laissé  le  Bas-6anada,  depuis  le 
coiiiniencenient  de  telle  cause  oU  instance  ou  qui  n'est  pas  domiciliée  dans  le 
iîaa-Canada,  la  dite  signification  pourra  être  légalement  faite  à  telle  partie  au 
liureau  du  protonotairo  ou  du  greffier  de  la  cour  dans  laquelle  et  h,  l'endroit 
oi'i  sera  pendante  telle  cause  ou  inniance  ;  et  le  rapport  de  l'huissier  alléguant 
(<u'il  a  fait  diligence  pour  trouver  la  partie  et  qu'il  n'a  pu  la  trouver,  et 
({u'au  meilleur  de  sa  croyance  cette  partie  ne  se  trouve  point  dans  les  limites 
du  Bas-Canada,  aéra  prima /acte  suffisant  pour  établir  le  tait  de  telle  absence." 

(2)  Dans  Fenii  vs.  Bowker,  le  Demandeur  demeura  it  à  Rochester  dans  l'Etat 
(1«  New- York,  l'un  des  Etats-Unis  d'Amérique.  Le  2. octobre  1863,  l'huisëier 
signifia  une  règle  avec  interrogatoires  sur  faits  et  articles,  adressés  au  Deman- 
deur, au  bureau  du  protonotaire  à  Montréal,  et  certifia  que  le  Demandeur 
n'avait  pas  de  domicile  dans  le  Bas-Canada.  Le  Demandeur,  n'ayant  pas 
n'pondu  à  cette  règle,  fit  motion  pour  la  faire  annuler.  La  cour,  maintenant 
lu  motion  du  Demandeur,  a  jugé  que  la  signification  de  la  règle  avait  été 
insufiisante.  {Feun  vs.  Jiowker,  C.  S.,  Montréal,  31  octobre  18C3,  Bebtuelot, 
juge,  7/.,  p.  297.)  ....  •       - 
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FRESORIPTIOll.— LOTBR  DE  BiffO  VEOUSE. 

Cour  Supérieure,  Montréal,  31  nmi  1864. 

Goram  MoNK,  juge. 

Les  curé  et  marouilliers  de  l'œuvre  et  fabrique  de  la 
PAROISSE  DE  Ville-Marie  de  Montréal  vs.  Minier,  dit 
Laçasse. 

Jugé:  Que  la  prescription  de  cinq  a'.ib  ne  s'applique  pas  à  la  location 
des  bancs  d'église.  (1  ) 

La  défenderesse  étant  poursuivie  par  une  demande  rappor- 
table  le  28  janvier  1861,  pour  le  loyer  d'un  banc  dans  l'église 
paroissiale  de  Montréal  pour  l'année  expirée  le  1er  juillet  1848, 
plaida  la  prescription  de  cinq  ans.  Les  Demandeurs  répondirent 
spécialement  qu'il  n'existe  pas  de  prescription  de  cinq  ans 
contre  les  rentes  de  bancs  ou  loyer  de  bancs  d'église,  mais  que 
ces  sortes  de  créance  ne  sont  prescrites  que  par  trente  ans. 

Jette,  pour  les  Demandeurs,  cita  le  texte  de  l'ordonnance 
de  1629,  qui  ne  s'applique  "  qu'aux  loyers  de  maisons  et  prix 
des  baux  à  fermes,  '  et  prétendit  que  ces  dispositions  ne  pou- 
vaient pas  être  étendues  au-delà  ;  qu'en  France,  comme  la 
location  des  chaises  dans  les  églises  n'est  que  temporaire  et 
non  pas  annuelle,  comme  pour  les  bancs  des  églises  dans  le 
Bas-Canada,  la  question  n'y  a  pas  été  soulevée. 

LaFrenaye,  pour  la  Défenderesse,  s'appuya  sur  un  pré- 
cèdent de  la  cour,  où  cette  prescription  fut  maintenue.  La 
cause  n°  4301  de  la  même  Fabrique  vs.  Papineav,  jugement, 
février  1860,  Badgley,  juge. 

Per  Curiam  :  Nonobstant  cette  décision,  la  cour  est  d'opi- 
nion qu'une  telle  prescription  n'existe  pas  en  loi,  et  que  le 
texte  de  l'ordonnance  ne  saurait  s'étendre  au  cas  qui  a  été 
soumis  en  cette  cause.  Jugement  pour  les  Demandeurs.  (8  J., 
p.  133.) 

Lesaoe  et  Jette,  avocats  des  Demandeurs. 

LaFrenaye,  avocat  de  la  Défenderesse. 

(1)  Ordonnance  de  1629,  art.  142  :  "  Les  loyers  de  maisons  et  prix  des  baux 
"  à  fermes  ne  pourront  être  demandés  cinq  ans  après  les  baux  expirés."  V. 
art.  2250  C.  C. 
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Court  de  Circuit,  Montréal,  23  mai  1864. 
Coram  MoNK,juge.  • 

ËRICKSON  va.  Thomas. 

Jugi  :  Que  la  femme  séparé  de  beins  a  le  irauvoir  d'ester  en  jugement 
sans  l'awistatice  de  son  mari  quant  aux  actions  qui  concernent  l'ad ml' 
nistration  de  ses  biens.  (1) 

La  Demanderesse  poursuivait  pour  le  recouvrement  d'une 
somme  de  $99.41,  étant  le  montant  d'un  compte  courant  que 
le  Défendeur  lui  devait,  comme  marchande  publique,  et,  de 
plus,  comme  séparée  de  biens  de  son  mari.  Elle  s'était  portée 
seule  Demanderesse,  sans  être  assistée  de  son  mari.  Le  Dé- 
fendeur plaida  une  exception  à  la  forme,  par  laquelle  il  pré- 
tendit qu'elle  ne  pouvait  pas  ester  en  jugement  seule  et  sans 
l'assistance  de  son  mari. 

Per  Curiam  :  La  femme  séparée  de  biens,  et  dont  la  sépara- 
tion est  dûment  exécutée,  a  le  droit  de  porter  seule  les  actions 
mobilières  et  qui  regardent  l'administration  de  ses  biens.  Ex- 
ception à  la  forme  renvoyée.  (8  J.,  p.  134.) 

Lafrenaye  et  Armsthonq,  avocats  de  la  Demanderesse. 

Perkins  et  Stephens,  avocats  du  Défendeur. 


^ilti 


8AI8IB.ARIIET  AVANT  JUOEIBHT. 

Cour  Supérieure,  Montréal,  30  mars  1864. 
Coram  Loranger,  juge. 
Rodden  v8.  Ollier,  et  Baulne  et  al,  T.  S. 

Jugi  :  Que  la  saisie-arrêt  avant  jugement  peut  être  attaquée  par  une 
défense  au  fond. 

Per  Curiam  :  La  question  se  présente  sur  une  motion  faite 
par  le  Demandeur  pour  faire  rejeter  une  défense  au  mérite, 
qui  n'attaque  pas  l'action  elle-même,  mais  la  saisie  seulement. 
Le  Défendeur,  qui  paraît  reconnaître  qu'il  est  endetté  envers 
le  Demandeur  pour  la  somme  réclamée,  conteste  le  droit  du 
Demandeur  de  prendre  une  saisie-arrêt  ;  il  allègue  qu'il  n'y 
avait  aucune  cause  pour  cela  ;  qu'il  n'était  ni  sur  le  point  de 

(1)  Pothiar,  Traité  de  lapttiitmnre  du  mari,  n*  61  ;  Acte  de  notoriété,  pp.  63 
et  130  ;  arti  176  0.  C. 
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laisser  la  province,  ni  à  la  veille  de  dissiper  ou  rec<^lcr  ses 
effets.  Le  Demandeur  conteste  au  Défendeur  !e  droit  d'attaquer 
la  saisie-arrêt  autrement  que  par  une  exception  à  la  forme  ;  et 
il  cite,  à  l'appui  de  cette  prétention,  un  jufjement  de  la  Cour 
d'Appel  (Molaon  et  Ledie)  (1)  qui  a  maintenu  une  exception 
à  la  forme,  dont  le  but  était  le  même  que  celui  de  la  déiense 
faite  en  cette  cause.  (2)  Si  la  cour  d'appel  n'avait  pas  décidé  en 
ce  sens,  il  y  aurait  lieu  à  discuter  si  l'exception  à  la  forme  est 

(1)  L'ordonnance  du  gouverneur  ot  du  conseil  législatif  de  la  provinctf  de 
Quélieode  1787,  27  doo.  3,  uh.  4,  contenait  les  dispositions  suivantes  :  "  Il  ne 
sera  donné  à  ravenii-,aucun  ortlre  de  saisie-urrét,  (excepté  dans  lo  cas  de  dernier 
équipeur,  suivant  l'usage  du  pays,)  contre  les  biens,  dettes  et  effets  ijuelcomiucH 
de  qui  que  ce  soit,  dans  les  mains  du  propriétaire,  du  débiteur  ou  d'un  tiers, 
avant  contestation  en  cause  et  jugement,  excepté  lorsqu'il  y  a  preuve  légale  sons 
serment  (qui  sera  endossé  sur  l'ordre  de  saisie-arrèt)  k  la  satisfaction  d'un  des 
juges  de  la  cour  qui  donnera  tel  ordre,  (jue  le  Défendeur,  ou  le  propriétaire 
des  dites  Hettes  et  effets,  doit  au  j^eniandeur  une  souune  excédant  dix  livres 
courant,  et  qu'il  est  sur  le  point  de  les  receler,  ou  (]u'il  çst  dans  l'intention  de 
se  cacher,  ou  de  quitter  la  province,  dans  la  vue  de  frauder  ses  créanciers,  et 
que  le  Défendeur  est  alors  endetté  au  Demandeur,  et  qti'il  croit  sincèrement 
que  sans  le  l)énétice  d'une  telle  saisie-arrêt,  il  perdra  sa  créance,  ou  souffrira  des 
dommages.  Pourvu  toujours  que  rien  de  ce  qui  est  contenu  ici,  ne  s'entendra 
h  préjudicier  aux  droits  des  propriétaires  de  biens  fonds  dans  le  cours  ordi- 
naire de  la  loi,  pour  le  recouvrement  de  rentes  suivant  aucune  ancienne  forme 
de  procéder,  en  consériuence  de  toutes  lois,  usages  et  coutumes  quelconques  ; 
et  pourvu  aussi  que  dans  le  cas,  où  le  Défendeur  ou  débiteur  paiera  la  dette 
et  les  frais,  ou  donnera  caution  au  shérif  ou  huissier,  de  répondre  des  effets, 
ainsi  saisis  et  arrêtés,  comme  dans  le  cas  de  cautionnement  personnel,  sujet  à 
justification  en  cour,  pour  répondre  de  la  valeur  des  effets,  et  pour  satisfaire  au 
jugement  de  la  cour,  les  dits  biens,  dettes  et  eff'ets  seront  rendus,  et  à  cet  effet, 
il  sera  alloué  au  Défendeur  ou  débiteur  quarante-huit  heures,  après  lequel 
temps,  si  la  dette  et  les  frais  ne  sont  point  payés,  et  qu'il  n'ait  été  donné 
aucune  caution,  les  e^çts  ainsi  saisis  et  arrêtés  resteront  sous  la  garde  du  shérif 
ou  huissier,  pour  satisfaire  au  jugement.  " 

Il  a  été  ju(  sous  ces  dispositions,  que  l'affidavit  est  une  formalité  néces- 
saire pour  l'émanation  de  la  saisie-arrêt  avant  jugement  qui  ne  peut  sabsister 
sans  cela  ;  que  l'affidavit  donne,  par  conséquent,  l'existeixce  à  l'exploit  de 
saisie-arrêt  ;  que  la  validité  ou  invalidité  de  cet  exploit  dépend  de  la  vérité  nu 
de  la  fausseté  des  faits  qui  y  sont  énoncés  ;  (supposant  toujours  que,  d'après 
la  manière  dont  ils  sont  exposés,  ils  soient  suffisants  en  loi)  qu'en  attaquant 
l'affidavit,  la  partie  saisie  attaque  nécessairement  l'exploit,  et  que  cela  peut 
se  faire  régulièrement  par  une  exception  à  la  forme.  (  Lesiie  et  al. ,  et  La  Banque 
Mohon,  C.  B.  R.,  Montréal,  6  septembre  1861,  LaFontaink,  juge  en  chef, 
Aylwin,  Duval;  MErEDtvi!  et  Mondelet,  juges,  renversant  le  jugement  de 
la  C.  S.,  Montréal,  j1  mai  imo.,  Monk,  J.  A.,  \\  K.  J.  H.  Q.,  p.  77.) 

(2)  lia  partie  d'un  plai'«!iyf  r  à  une  action,  commencée  par  une  saisie-arrêt, 
sur  billet  promissoire  luw  en  jore  dû,  par  lequel  le  Défendeur  nie  la  déconfiture 
et  le  recèlement  de  ses  iiiens  allégués  dans  l'affidavit  et  allègue  qu'il  a  con- 
tinué à  retirer  ses  billets  à  leur  échéance  et  que  l'action  est  vexatoire,  et  con- 
clut à  ce  que  l'affidavit  soit  déclaré  non  fondé  et  la  saisie  annulée,  sera, 
sur  réponse  spéciale  en  droit,  rejetée  comme  irrégulièrement  plaidée  ;  ces 
matières  devant  être  plaidées  par  une  exception  comme  nullités  d'exploit,  et 
non  par  un  plaidoyer  au  mérite.  Vu  la  pratique  suivie  par  la  cour,  une  défense 
au  fond  en  droit  à  partie  d'un  plaidoyer  sera  maintenue,  quoique,  dans  l'opi- 
nion du  juge,  une  motion  eût  dû  être  faite  pour  rejeter  cette  partie  du  plai- 
doyer, qui  était  illégale.  (Chapmantt  al.  vs.  Nimmo,  et  The  Phœnix  Axn.  Co., 
T.  S.,  C.  S.  Montréal,  31  décembre  1863,  Smith,  juge,  12  N.  J.S,  Q.,  p.  284.) 


'.    T  "1 


DE  LA   PROVINCE  DE  QUÉBEC. 


311 


lequel 


té  néces- 
Hiibsister 
ploit  «le 
Mié  ou 
d'après 
attmjuant 
cela  peut 
n  RaïK/iif 
en  chef, 
jeineiit  «le 

lisie.-arrêt, 
écotifiture 
il  a  con- 
e,  et  cou- 
lée, sera, 
liée;  ces 
xploit,  et 
le  défense 
ans  l'opi- 
3  du  plai- 
AxM.  Go., 
,  p.  284.  ) 


bien  un  mode  acceptable  de  lier  contestation  avec  le  Deman- 
deur sur  l'un  des  principaux  allégués  de  sa  déclaration  ;  mais 
nous  devons  considérer  ce  point  comme  réglé.  Toutefois  ce 
jugement  ne  règle  pas  la  question  soulevée  en  cette  cause.  Do 
ce  que  la  Cour  d'Appel  a  décidé  que  la  saisie-arrêt  pouvait 
être  attaquée  par  une  exception  à  la  forme,  il  ne  s'en  suit  par' 
qu'elle  ne  puisse  l'être  par  une  défense  au  mérite.  Un  mode 
n'exclut  pas  l'autr -,  •  t  comme  celui  qu'a  adopté  le  Défendeur 
semble,  tout  au  moins,  aussi  rationnel  que  l'autre,  la  motion 
doit  être  rejetée.  Motion  rejetée.  (8  J.,  p.  134.) 

Snowdon  et  Qairdner,  pour  le  Demandeur. 

DoUTRE  et  DouTRE,  pout  le  Défendeur. 


8EPARATI01I  DE  BIEH8.-DB01TS  DBS  dREANOERB. 

Cour  Supérieure,  Montréal. 
Coram  Monk,  J.  A. 
Doutre  v8.  Trudeau,  et  Fontaine,  T.  S. 

Jugé  :  1"  Qu'un  jugement  en  séparation  de  biens,  qui  détermine  les 
rcpriHes  matrimoniales  de  la  femme,  n'est  qu'un  jugement  d'exi>édience, 
que  les  tiers  peuvent  attaquer. 

2"  Que  la  caisie-arrét,  entre  les  mains  de  la  femme  St>parée,  est  une 
voie  régulière  de  faire  rendre  à  la  femme  co  qu'un  tel  jugement  lui  ac- 
corde illégalement. 

y  Qu'il  n'est  pas  nécessaire  d'une  exfjertise  pour  constater  ce  que  la 
femme  reçoit  illégalement  par  un  tel  jugement,  quand  la  preuve  est 
faite  autrement  d'une  manière  satisfaisante.  (1) 

Le  Demandeur  ayant  obtenu  jugement  contre  le  Défendeur, 
pour  une  somme  de  $183,  et  ne  pouvant  l'exécuter,  vu  que  les 
biens  du  Défendeur  venaient  d  être  vendus  à  la  poursuite  de 
sa  femme,  il  .fit  signifier  une  sai.sie-arrêt,  après  jugement, 
entre  les  mains  de  cette  dernière,  qui  répondit  ne  rien  avoir 
appartenant  à  son  mari  et  ne  rien  lui  devoir.  Le  Demandeur 
contesta  cette  déclaration  et  allégua,  que  la  tiers-saisie  venait 
d'être  séparée  de  biens  d'avec  le  Défendeur,  son  mari  ;  que, 
par  le  jugement  homologuant  le  rapport  de  praticien  qui  éta- 
blissait les  reprises  de  la  tiers-saisie,  cette  dernière  avait 
obtenu  de  reprendre  certains  immeubles  qui  lui  étaient  propres  ; 
qu'en  faisant  l'état  des  reprises  en  question,  le  praticien  n'a- 
vait tenu  et  faire  rendre  à  la  femme  aucun  compte  des  amé- 
liorations faites  sur  ces  propres  durant  le  mariage  ;  qu'il  était 
de  fait  que,  durant  le  inariage,  il  avait  été  fait  des  améliora- 
tions considérables  sur  ces  propres,  et  pour  une  somme  d'au 
moins  seize  cents  dollars,  et  beaucoup  plus  considérable  que 
ne  l'était  la  créance  du  Demandeur  ;  la  tiers- saisie  devait  au 

(1)  V.  art.  1304  et  1316  C.  C. 
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Défendeur  la  valeur  de  ces  amélioration.,,  et.  qu'en  consé- 
quence, le  Demandeur  était  bien  fondé  à  demander  qu'elle  fût 
condamnée  à  payer  au  Demandeur  le  montant  de  sa  créance, 
en  principal,  intérêt  et  frais.  La  tiers-saisie  répondit  qu'il  n'a- 
vait été  fait  que  des  changements  sans  importance  sur  ces 
immeubles,  durant  leur  mariage,  et  que  leur  valeur  n'en  avait 
pas  été  augmentée.  A  l'enquête,  le  Demandeur  prouva  à  peu 

f)rès  le  chiffre  par  lui  allégué  comme  étant  la  valeur  des  amé- 
iorations.  La  tiers-.saisie  s'eflPorça  de  diminuer  l'effet  de  cette 
preuve,  mais  il  résulta  que,  d'après  ses  propres  témoins,  les 
améliorations  faites  valaient  au  moins  S600.  A  l'argument 
la  tiers-saisie  prétendit  que  les  faits  en  contestation  ne  pou- 
vaient êtres  déterminés  que  par  une  expertise. 

Per  Curiam  ;  Le  procédé  adopté  pour  corriger  l'abus  si  fré- 
quent de  passer  les  biens  du  mari  dans  les  mains  de  la  femme, 
pour  les  soustraire  à  l'action  des  créanciers  du  mari,  est 
rationnel  et  conduit  directement  au  but.  Une  expertise  aurait 
peut-être  été  nécessaire,  si  la  créance  du  Demandeur  eût 
menacé  d'absorber  plus  que  la  tiers-saisie  a  prouvé  elle-même 
avoir  repris  d'améliorations  avec  ses  propres,  mais,  d'après  sa 
propre  preuve,  elle  est  endettée  envers  son  mari  en  une  somme 
beaucoup  plus  que  suffisante  pour  payer  la  créance  du  De- 
mandeur, en  principal,  intérêt  et  frais.  Jugement  pour  le 
Demandeur.  (8  /.,  p.  13-5.) 

Doutre  et  Daoust,  pour  le  Demandeur. 
Cartier,  Pominville  et  Betournay,  pour  la  T.  S. 


SECURITY  FOR  00ST8. 

Circuit  Court,  Lachute,  25th  May,  1864. 
Coram  Lafontaine,  J. 
Stalker  vs.  Hammond. 

Held:  Tbat  a  motion  for  security  for  costs  will  begranted,  if,  more 
than  four  daye  after  the  return  of  tne  action,  Plaintiflf  leaves  his  domi- 
cile in  Lower  Canada,  and  résides  in  the  United  States,  and,  although 
more  than  two  months  since  the  return  niay  hâve  elapsed  before  any 
notice  of  motion  was  given,  provided  that  the  motion  is  made  on  the 
first  day  of  the  term  next  after  the  discovery  by  Défendant  of  this 
change  of  résidence,  and  that  thèse  facts  are  establiâhed  by  affidavit  (1  ) 

This  case  was  returned  on  the  fourth  of  January,  1864. 
About  the  end  of  February,  Plaintiff  left  his  résidence  in 


(1)  V.  art.  39  C.  C. 
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Chatham,  C  E.,  and  established  himselt'  in  business  in  the 
State  ot'  Michigan.  On  the  25th  May,  Défendant  inoved  for 
security  of  costs,  and  filed  affidavits  establishing  the  facts,  no- 
tice of  motion  ha\'ïng  been  served  on  the  23rd  of  May.  Ben- 
jamin, for  Plaintift',  resisted,  relying  on  the  62nd  Rule  of  Prac- 
tice,  requiring  every  application  for  security  for  costs  to  be 
made  within  four  days  after  appearance.  HoiGHTON,  for  De- 
fendant  moving,  argued  that  the  Statute  (Consol.  Stats.,  L. 
C,  p.  726)  permitte(i  every  Défendant  to  deinand  security  for 
costs,  in  ail  suctions  prosecuted  by  any  person  residing  without 
Lower  Canada.  It  did  not  restrict  this  protection  to  actions 
instituted  by  Plaintiff's  residing  abroad  and  in  the  présent 
instance,  a  Plaintiff  residing  abroad  was  prosecuting  an  action 
against  a  Défendant  hère.  As  far  therefore  as  the  statute  went, 
Défendant  was  clearly  entitled  to  his  motion.  As  to  the  62nd 
Rule  of  Practice,  it  was  made  in  virtue  of  powers  granted  by 
Statute  (Consol.  Stats.  page  752  &  754)  ;  but  thèse  very  Sta- 
tutes,  page  75G,  sec.  i<,  provide  that  no  rule  of  practice  shall  be 
contrary  to  or  inconsistent  with  any  act  of  law  in  force  in 
Lower  Canada.  If  then  the  Rule  of  Practice  cited  were  to  be 
construed  to  defeat  Defendant's  right  to  security  for  costs,  it 
would  not  be  only  inconsistent  with  but  directly  contrary  to 
the  Statute  which  allovvs  security  to  be  denianded  whenever 
a  Plaintiff  residing  abroad  is  prosecuting  an  action  in  Lower 
Canada.  Due  diligence,  moroover,  h  ad  bten  used  ;  Plaintiff 
left  his  domicile  hère  in  February,  and  Défendant  nmved  on 
the  firet  day  of  the  following  term.  Previously,  lie  couid  not 
hâve  moved,  for  Plaintifl"  was  described  in  the  déclaration  aa 
résident  hère,  and  did  in  fact  continue  to  réside  hère  for  six 
weeks  after  the  return.  The  58th  rule  of  practice  also  refers 
to  two  motions  for  security,  one  mentions  the  case  where  the 
Plaintiff  is  stated  in  the  déclaration  to  be  résident  without 
Lower  Canada,  and  one  where  no  such  mention  is  made.  The 
62nd  rule  must  necessarily  apply  to  the  first  of  thèse  cases, 
otherwise  the  ends  of  justice  might  easily  be  defeated.  Such 
an  application  of  the  rule  as  that  sought  by  Plaintiff  is  also 
opposed  to  the  common  lav.'.  Vide  Denisart,  vo.  Caution  Judl- 
aituni  Solvi.  "  La  caution  Judicatxiin  Solvi  peut  se  deman- 
der en  tout  état  de  cause  principale.  "  Houghton  also  cited 
the  cases  of  Perry  vs.  The  St.  Laivrenœ  Grain  Elevating  and 
Storage  Company,  (1)  and  the  cases  therein  mentioned.  Mo- 
tion granted.  (8  J.,  p.  137.) 

L.  N.  Ben  amin,  for  Plaintiff 

J.  G.  K  hoUGHTON,  for  Défendant. 

(  1  )  Une  motion  demandant  cautionnement  pour  les  frais  est  faite  Ji  temps, 
l)ien  qu'avis  n'en  ait  été  donné  qu'après  le  quatrième  jour  de  la  date  de  la  corn- 
parution,  si  cette  motion  est  laite  le  premier  jour  du  plus  prochain  terme. 
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PROOEDnilE.-DECL&RâTION.-EZCEPnOH  A  LA  FORME. 

Circuit  Court,  Montréal,  15th  March,  1864. 
Coram  LoRANGER,  J. 

SCANTLION  VS.  BaRTHE. 

Held  :  That,  if  a  certified  copy  of  Plaintiff  8  déclaration  be  not  served 
upon  a  Défendant,  the  action  niay  be  diamissod  on  an  exception  à  la 
forme  ;  and,  altbongb  tbe  bailifl*  haa  returned  that  he  served  a  true  cer- 
tified copy  of  the  déclaration  on  the  Défendant,  itis  not  necessary  to  ins- 
cribe en  faux  a^tainst  his  return,  if  it  be  apparent  from  tbe  copy  admit- 
ted  by  Plaintiff  s  attorney  to  be  tbe  copy  served,  that  said  copy  never 
was  certified.  (1) 

In  this  action,  for  goods  sold  and  delivered.  Défendant 
fyled  an  exception  à  la  forme,  the  principal  ground  of  which 
was  that  a  true  and  certified  c..>py  of  Plaintiff  s  déclaration 
had  never  been  served  upon  Défendant.  The  bailitf  made  his 
return  upon  the  writ  in  the  usual  way,  that  he  had  served  a 
true  certified  copy  of  the  writ  and  déclaration  upon  Défen- 
dant. A  copy  of  a  déclaration  was  produced  by  Défendant 
and  admitted  by  Plaintiff's  attorney  s  to  be  the  one  served. 
There  was  no  certificate  by  Plaintiff"s  attorneys  that  it  was  a 
true  copy.  Plaintiff"s  counsel  contended  that  the  bailif}"s  re- 
turn was  the  only  thing  to  be  looked  at.  It  appeared  from  it 
that  a  true  copy  had  been  served.  If  Défendant  denied  that 
he  had  been  properly  served,  he  should  hâve  inscribed  en  faux 
against  the  bailiff"s  return,  but  it  was  impossible  to  raise  the 
question  by  an  exception  à  la  forme. 

Per  Curiam  :  The  (juestion  can  be  raised  by  an  exception 
à  la  f orra".  It  is  quite  clear,  by  the  copy  admitted  by  Plain- 
tiff's attorneys  to  be  the  one  served,  that  it  never  was  certified. 
There  is  no  need  of  further  proof  ;  it  would  be  useless  trouble 
and  expense  to  inscribe  against  the  bailift"s  return.  The  law 
requires  that  a  true  and  certified  copy  of  the  déclaration  tjhall 
be  served  upon  the  Diifendant.  Hère  the  copy  was  not  cer- 
tified ;  there  was  no  service  in  law  at  ail.  Exception  main- 
tained.  (8  J.,  p.  138.) 

Perkins  &  Stephens,  for  Plaintiff. 

Lafrenaye  &  Armstrong,  for  Défendant. 

(Ferry  vs.  The  St.  Lawrence  Grain  Elei>afinij  and  Floatimj  Storaije  Co.,  C.  S., 
Montréal,  18  septembre  1881,  Smith,  J.,  5  /.,  p.  252.) 

Le  Défendeur,  quia  CJinparu  en  vacauce,  peut  demander  le  cautionnement 
judkatum  nolri  le  premier  jour  juridique  du  terme  suivant,  quoique  l'avis 
n'ait  pas  été  donné  dans  les  quatre  jours  de  la  date  de  sa  comparution. 
{Comstock  et  al.  vs.  Lesieur,  C.  S.,  Montréal,  17  octobre  1856,  Smith,  J.,  V. 
MoNDELET,  J.,  et  Chabot,  J.,  2  /.,  p.  .308.) 

Une  motion  demandant  cauti  >nnetnent  pour  frais  sera  rejetée,  si  avib  en  a 
été  donné  après  le  quatrième  jour  de  la  date  de  la  comparution.  {Tiem  et  al. 
vs.  Triijget  al.,  C.  C,  Montréal,  14  décembre  1880,  Monk,  J.,  5/.,  p.  25.) 

(1)  V.  art.  m,  m,  79,  116  et  L-ïO  C.  V.  C. 
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L&NDL0RD.-FRIVILE6E.-THIRD  PARTIES. 

Court  of  Queen's  Bench,  Montréal,  Ist  June,  1864. 

Omiin  DuvAL,  C.J.,  Meredith,  J.,  Mondelet,  A.J.,  Badgley, 

A.  J.,  Drummond,  J. 

John  Auld,  Plaintiff  in  the  Court  below,  Appellant,  and 
David  Laurent  et  al,  Défendants  in  the  Court  below, 
Respondents. 

Held:  lo.  Tbat  a  lessor,  like  an  hypotliecary  creditor,  cnn  pursue  a 
tliird  party  who  holds  property  subject  to  bis  cluim  for  rent  witlKnit 
bringinj;  into  Court  at  the  Rame  time  bis  debtor. 

2o.  ïbat  a  pianofoitf,  belongin^r  to  a  tbinl  party,  but  proved  to  bave 
beeu  in  the  lessen's  bouse  as  a  miu'de  meublant,  may  be  rivendictited  by 
tlie  lantilord,  in  the  biindsoftiie  priprietor  of  the  ptanoforte,  by  mine- 
(jayerie  par  droit  de  mite  within  eight  days  after  its  removal  froui  the 
bonse. 

Ho  ]f  the  article  sought  to  be  revendicated  cannot  be  found,  the  De- 
leiubint  into  wbose  |)088e8ïsion  it  bas  been  traced  will  be  ordered  to 
ri'Stoie  it  to  the  bouse  froni  which  it  bas  been  taken,  or  to  pay  the 
vabie  to  the  landlord.    (1) 

The  facts  and  pleadings  in  this  case  fuUy  appear  in  12  R. 
J.  R.  Q.,  p.  28,  where  a  report  of  the  judgment  of  the  Court 
below  (Smith,  J.)  dismissing  the  action,  is  given. 

In  Appeal  :  Torrance,  for  Appellant,  complained  of  the 
judgtnent,  for  the  foUowing  reasons:  He  submitted  that  he 
liad  a  riglit  to  pursue  his  gage,  which  the  piano  was,  in  tlie 
])ossession  of  Respondc-nts,  who  had,  without  his  consent, 
sL'cretly  renioved  it  froin  the  house  where  it  had  been  placed 
as  a  vieuble  î?ieuWaîi<  ;  so  far  as  Appellant  was  concerned, 
Ri'.spondents  had  been  guilty  of  a  voie  de  fait,  and  he  had  a 
right  to  deinand  of  theni  that  they  should  replace  tlie  piano 
iu  the  place  froin  which  they  had  taken  it.  The  Appellant 
•.vas  al.so  entitled  to  recover  damages  frotn  Respondents  for 
tlu;  injury  done  to  his  house  in  breaking  into  it,  in  order  to 
i^ct  possession  of  the  piano.  The  Court  below,  appeared  to 
tliink  that  Appellant  could  hâve  no  re<lress  against  Respon- 
dent,  unless  he  niade  his  own  tenant  a  party  to  the  action. 
The  Appellant  did  not  know  of  any  rule  of  law  or  equity 
wliich  rjquired  of  him  to  niake  his  tenant  a  co-Defendant 
with  Respondent  If  the  interests  of  Respondents  re(juired 
tliat  the  tenant  should  be  made  a  party  to  the  action  in  the 
Court  below,  it  was  compétent  to  theni  to  bring  the  tenant 
iiito  Court,  b3'  an  action  en  uarantie. 

ïn  the  sauje  Court,  Barnard,  for  Respondent,  argued  as 
iiiliows:  Ist.  Before  ho  can  seek  to  rendor  an  innocent  strnn- 


(1)  V.  nrt.  1619  et  1822  C.  C,  et  868  C.  V.  C. 
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ger  responsible,  Appellant  must  at  loast  allège,  not  only  that 
he  leased,  but  that  he  had  the  right  to  lease  ;  the  question 
whether  the  papers  tyJed  do  or  do  not  prove  that  Auld  was 
proprietor,  and  the  t'urther  question  whether  Auld,  as  hus- 
band,  had  or  had  not  the  right  to  lease  do  not  arise,  because 
there  was  no  allégation  or.  the  subject  which  Respondents 
could  hâve  traveraed  or  avoided,  the  introduction  of  the 
papers  in  question  in  the  record  was  irregular,  and,  on  this 
ground  alone,  the  action  was  rightiy  disinissed.  2nd.  Suppos- 
ing  the  action  had  been  nmintained,  Respondents  would  hâve 
had  to  pay  the  f!ebt  of  a  stranger,  while  it  would  be  left  un- 
certain  whether  they  could  recover  froin  the  supposed  original 
debtor.  How  can  a  judgment  affinning  that  Berwick  or  rrad- 
jet  ovved  a  certain  ainount  for  rent  bind  them  without  their 
having  been  made  parties  to  the  action  ?  If  Pradjet  had  paid 
Berwick,  would  it  not  be  clear  that  the  piano  could  not  be 
responsible  for  Berwick 's  rent;  and  could  not  Berwick  him- 
self  hâve  shewn  that  for  sonie  reason  or  other  the  Appellant's 
action  ought  to  hâve  been  dismissed.  The  action  under  the 
circumstances  had  to  be  disinissed,  because  there  was  no  one 
in  th(;  record  who  could  properly  contradict  the  essential 
allégations,  upon  which  alcne  the  action  could  rest.  3rd.  The 
sous  seing  privé  lease  cannot  bind  third  parties.  The  mère 
occupation  would  therefore  remain,  without  anything  at  ail 
upon  which  to  rest  an  argument  that  the  occupation  of  Prad- 
jet was  the  occupation  of  Berwick.  Has  it  ever  been  pretended 
before  that  the  article  of  a  stranger  could  be  made  responsible, 
although  the  article  is  proved  to  hâve  entered  the  premises 
long  after  the  party  supposed  to  hâve  been  primarily  liable 
had  ceased  to  occupy  ?  4th.  There  is  more  in  connection  with 
this  point.  VVhatever  may  be  thought  of  the  présent  position 
of  Berwick  towards  Auld,  and  the  absence  or  présence  of 
some  understanding  betvveen  them,  it  must  be  admitted  that 
some  other  évidence  than  that  of  Berwick  must  be  adduced 
before  we  accept  the  assertions  that  there  was  a  lease  souk 
seivf/  privé;  that  this  lease  was  continued  by  tacit  reconduc- 
tion, and  that  Pradjet  continued  in  possession  as  the  lociiiit 
tenens  of  Berwick.  If  Berwick's  évidence  is  rejected  there 
only  remains  the  occupation  of  Pradjet,  and  the  piano  has 
been  attached  to  answer  for  the  occupation  not  of  Pradjet,  but 
of  Berwick.  5th.  Final ly  Respondents  contend  that  the  law 
properly  understood  does  not  recognize  any  such  privilège  as 
that  clairned,  whether  a  piano  is  or  is  not  properly  a  meuble 
ineubtant.  The  Appellant  could  ne  ver  possibly  either  in  trutli 
or  in  fact  hâve  looked  to  this  piano  as  to  his  security  for  the 
rent  to  become  due  by  Berwick,  which  is  the  fiivst  condition 
to  the  existence  of  any  privilège.    After  a  first  argument  be- 
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fore  four  judges,  a  second  and  third  before  fivejudges,(Lafon- 
taine,  C.J.,)  and  a  fourth  argument  before  five  judges,  (Du val, 
C  J.,)  tbe  Court  reversed  the  judgnient  of  the  Court  below. 

Du  VAL,  C.  J.,  dissentietis,  said  :  This  was  the  exercise  of  a 
right  against  a  third  person.  He  was  of  opinion  that  the 
(lebtor  shoulJ  hâve  been  before  the  Court.  It  wus  said  that 
this  was  a  privileged  claini,  and  that  the  party  might  proceed 
ut  once  against  the  third  party  as  in  an  hypothecary  action, 
the  creditor  proceeded  against  the  tiers  détenteur  without 
calling  in  the  debtor.  His  Honour  believed  there  was  a 
«iiflerence  in  the  cases.  The  hypothecary  action  was  an  action 
17!  rem;  the  creditor  had  a  titre  exécutoire,  aïïcI  he  had  a 
right  to  proceed  against  the  thing  where  he  found  it,  the 
thing  being  specially  mortgaged  to  him  for  the  payment  of 
his  debt.  But,  in  a  case  Hke  the  pi-esent,  His  Honour  was 
clearly  of  opinion  that  the  debtor  shouhi  hâve  been  called  in. 

Meuedith,  j.,  dimentiens,  thought  it  only  reasonable  that 
the  question  of  the  existence  of  the  debt  should  be  discussed 
in  the  presenco  of  the  debtor,  whereas  it  was  disposed  of  in 
the  présent  case  in  his  absence.  He  took  the  same  view  as 
Mr.  Justice  Duval.  He  took  this  opportunity  of  placing  his 
opinion  on  record,  but  considered  the  practice  of  the  Court 
now  settled  on  t!ie  other  side,  as  there  had  already  been  a 
judgment  to  the  same  etiect  in  the  case  of  Desjardins  and  La 
Banque  du  Peuple. 

MoNDELET,  J.  :  It  seems  to  me  that  Auld,  the  Appellant, 
who  had  leased  a  house  to  Berwick,  and  who  before  leaving 
it  sublet  it  to  Pradjet,  contrary  to  the  pi'ohibition  of  Auld, 
has  a  right  to  seize  par  droit  de  suite,  the  pianofc^rte  which 
though  it  beionged  to  Laurent  et  al.,  still  was  and  became  a 
gage  for  the  rent,  the  moment  it  was  phiced  in  the  house,  and 
was  therein  a  meuble  meublant.  I  further  think  that  Défen- 
dante are  bound  to  replace  the  piano  where  they  took  it  im- 
properly  by  saisie  revendication.  I  don't  at  ail  understand 
the  pretensions  which  Respondents  say  the  Court  below  heli 
out,  that  Berwick  or  Pradjet  should  hâve  been  called  in  the 
action  of  Plaintiti'.  If  it  were  the  interest  of  Respondent  to 
hâve  them,  he  should  hâve  applied  to  the  Court  to  hâve  them 
called  in.  Upon  the  whole  I  think  the  judgment  of  the  Court 
below  should  be  reversed. 

Drummond,  j.  :  Whenever  a  debt  has  to  be  proved,  the 
debtor,  as  a  gênerai  rule,  should  be  called  into  the  case  in 
which  such  proof  is  required.  I  would  therefore  be  disposed 
to  afBrni  the  judgment  in  the  Court  below,  were  it  not  that 
the  main  question  in  this  cause  is  not  really  the  amount  due, 
but  whether  the  Plaintiff  had,  or  had  not,  a  privilège  upon 
the  piano  seized  for  the  payment  of  his  rent.   And,  entertain- 
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ing  no  doubt  as  to  the  existence  ot'  that  privilège  for  the 
security  ot"  the  rent  to  become  due,  as  well  as  t'or  whatever 
amount  had  accrued  at  the  time  of  the  institution  of  the  ac- 
tion, I  ain  ot'  opinion  that  the  judgment  should  be  reversed, 
with  costs,  and  that  Détendant  should  be  ordered  to  replace 
the  piano  on  the  promises  t'roin  whence  it  was  taken.  As  to 
the  damages  claimed  for  injury  donc  to  the  premises  in  the 
removing  of  the  piano,  I  wouïd  not  gnint  them,  but  would 
reserve  to  Appellant  such  recourse  as  he  may  hâve  to  recover 
them,  aFter  the  décision  ol  the  action  now  pending  in  the 
Circuit  Court,  in  which  tiie  piano  was  removed  from  the  pre- 
mises uniler  the  authoî'ity  of  justice. 

The  judgment  in  appeal  'as  as  follovvs  :  "  Tiie  Court,  con- 
aidcring  that  the  piano,  which  Respondents  claim  as  their 
property,  in  and  by  their  défense,  and  which,  before  being  re- 
moved by  Respondents,  in  virtue  of  the  writ  of  seizure  of 
revendication  at  their  suit  therefor,  was  in  a  certain  house 

îonging  to  Appellant,  number  one  hundred  and  forty-ono, 
,St.  Antoine  street,  in  the  city  of  Montréal,  leased  by  him 
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t.»  John  William  Berwick,  and  which  piano,  being  in  said 
house.  was  by  law  answerable  and  security  for  the  payment 
'■  th<-  "  it  of  said  house  ;  considering  that  Respondents  had 
no  ripht  te  i  miove  the  piano  from  the  house  ;  considering 
that  Appellant  had  in  law  a  lien  upon  the  piano,  for  the  pur- 
pose  of  seizing  it,  par  droit  de  suite,  par  voie  de  saisie-garje- 
rie,  as  and  in  the  way  he  bas  donc,  he  hath  exercised  lus 
légal  right  ;  considering  that  the  piano  was  not,  on  the  pro- 
cess  of  saisie-gagene,  par  droit  de  suiK;,R,s  aforesaid,  found 
in  the  possession  of  Respondents,  who  hâve  removed  it  from 
the  house  number  one  hundred  and  forty-one  aforesaid,  and 
still  detain  the  same  ;  considering  that  Respondents  are,  in 
law,  bound  to  restore  and  convey  back  to  the  house  number 
one  hundred  and  forty-one  the  aforesaid  piano  ;  considering 
that,  in  the  judgment  of  the  Circuit  Court,  for  the  district  of 
Montréal,  of  the  thii'ty-first  day  of  December,  1862,  dismissing 
Appellant's  action,  there  is  error,  this  Court  doth  reverse  and 
animl  the  said  judgment  ;  and,  proceeding  to  render  the  judg- 
ment which  the  said  Court  below  should  hâve  rendered,  it  is 
liereby  ordered  that,  within  eight  days,  Respondents  do  restore 
and  convey  back  to  the  house  number  one  hundred  and  forty- 
one  the  sa'd  piano,  such  and  in  the  same  state  and  condition 
as  when  V;y  them  removed  therefrom.  in  order  that  the  same 
may  be  sold  in  due  course  of  law,  and  Appellant  paid  out  of 
the  proceeds  thereof  the  said  sum  of  twenty-two  pounds  ten 
shillings,  by  him  demanded,  as  by  him  claimed  for  rent  due 
by  Respondents  ;  and  that,  in  default  of  so  doing,  Respondents 
do  and  they  are  hereby  adjudged  and  condemned  to  pay  and 
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satisfy  to  Appellant  the  suin  of  twenty-two  pounds  ten  shil- 
lings by  him  clainied  from  Respondonta.  (The  Honorable  Jean 
François  Joseph  Duval,  chief  justice  and  Mr.  Justice  Mehe- 
DITH  disaenting.)  (8  J.,  p.  14G.) 

Toruance  and  Morris,  for  Appellant. 

S.  RiVARD,  for  Respondents. 

E.  Barnard,  counsel. 


AuTHORiTiES  ciTET)  BY  AiTELLANT  :  Pothier,  Louaijf,  no.  241,  2.  The  pri- 
vilège is  on  aU  the.  moveablen  in  tho  house  as  msiiMes  meub/atitti.  Voutvme  de 
l'iiri^,  art  101.  Troplong,  Ilyp.  No.  181.  Ayhci»  et  O'il/ormi,  12  R.  J.  R.  Q., 
p.  31  et  4  R.  J.  R.  Q.,  p.  102  :  The  emjaijinte,  as  well  as  the  jirojyridlaire,  has  a 
right  of  revendication  of  movables  liable  to  his  privilège,  and  the  right  is 
exercised  against  the  party  in  possession,  (luyot,  vo.  Heremlicatioii,  p.  619. 
Pothier,  Procédure  Civile,  p.  205,  P.  4,  cap.  2,  sect.  4,  2de  appen.,  édition  tf 
A.  D.  1809.  Troplong,  1  hyp.,  p.  239,  Nos.  161,  162.  Tor  foinis  of  proceed- 
iiigs.  Vide  1  Pigeau,  Pro.  Civ.,  pp.  107-121,  A.  D.  1787,  Liv.  2,  P.  1,  tit.  2, 
cup.  4  In  the  parallel  case  of  pursuing  the  titrn-d^teiiteur  of  an  ininioveable 
hypothecated  for  the  payment  of  a  debt,  the  creditor,  in  the  ordinary  hypo. 
tiiecary  action,  does  not  niake  the  debtor  a  co-Uefendant.  The  hypothecary 
creditor  siinply  directs  his  action  against  the  party  in  possession.  Fitiher  va. 
.'lHi/»aM/^  decided  in  appeal,  Septeinber,  1862,  Montréal.  In  Dexjardiiis  vs. 
La  Banque  du  Ptiiplv,  not  nearly  so  favonrable  a  case  for  the  PlaintifF  as  tlie 
présent,  the  Court  of  Appeals  held  that  the  pt'esence  of  the  debtor  was  net 
necessary  in  the  suit,  7  R.  J.  R.  Q.,  p.  135  et  139,  et  11  R.  J.  R.  Q.,  p.  417. 
SiiolinlUM  anit  omtiia  reMxtue.mlun.  The  Appellant  has  only  exei-cised  a  conser» 
vatory  process,  anil  secks  that  the  wrong-doer  should  replace  the  meuble  in' 
tiie  l'IaintitTs  house  from  which  he  had  taken  it.  The  pleadings  of  Défendant 
(lo  not  raise  the  question  of  the  necessity  of  the  debtor  being  niadc  a  co-De- 
fendant. 

Rkspondknt's  Ai'THORiTiES  :  Ist  Proposition.  The  tenant  ought  to  hâve 
lieen  nuule  a  party.  1  Pigeau,  p.  654  :  "  Le  débiteur  doit  être  appelé  parce 
((u'il  peut  avoir  quelque  chose  à  opposer."'  5  Proudhon,  UKtifrnit,  No.  2238  in 
Hue  :  "  Avant  tout,  il  faut  qu'il  fasse  preuve  de  sa  propre  créance,  preuve  qui 
ne  peut  être  établie  qu'avec  son  débiteur  direct."  Carré  et  Chauveau,  Pro. 
Cir.,  p.  32.,  Brussel's  Edition  :  "  Lorsque  le  droit  de  revendiquer,  se 
fonde  sur  une  obligation,  l'action  en  thèse  générale  <loit  être  dirigée  contre  la 
personne  obligée,  car  il  faut  faire  juger  l'existence  <le  l'obligation."  Merlin, 
Hép.,  vo.  Htrendlration  :  "  Si  la  chose  n'appartient  pas  au  possesseur  vors 
devez  faire  assigner  son  baillerr.  Il  est  évident  que  ce  n'est  (ju'avec  le  bail- 
leur que  la  question  peut  être  traitée  et  jugée."  Merlin,  Rép. ,  vo.  Coutradir- 
fcnr  :  "  TJn  acte  est  fait  sans  contradicteur  lorsqu'il  est  fait  par  défaut  ou  que 
l'on  n'y  a  point  appelé  ceux  qui  auraient  eu  intérêt  de  la  contredire."  So  as 
to  sei/Aires  and  ail  judiciul  proceediugs  whatever.  1.  Ancien  Pigeau,  660  for 
tho  saixie-arrét.  Code,  de  Procédure  Napoléon.  Art.  363,  565  et  831.  Teulet  on 
ahove  articles.  Carré  et  Chauveau,  No.  1946.  Rioche,  vo.  Saisie  Per.  Bioche, 
vo.  Saisie  Arrêt,  Nos.  107,  122.  The  denunciation  to  the  tenant  was  the  more 
indispensable  inthiscase,  that  the  lease  is  KoiiMneivy  privé,  which  the  Respon- 
dents submit  cannot  bind  theni.  Pothier,  Ohliffation,  No.  750.  1  Pigeau, 
p.  465.  Art.  1338,  Code  Civil  Nap.,  and  Conunentators.  See  particmarly 
Kavard,  citcd  by  Lahaye  on  this  article.  De  Vill.  et  Massé,  Contentieux  Corn- 
iniriinl.  vo.  Nantianement  Nos.  30,  31.  La  faillite  étant  déclarée,  les  biens  du 
failli  deviennent  de  ce  moment  la  propriété  de  ses  créanciers.  La  recoimais- 
simce  d'une  dette  ou  la  confession  de  jugement  de  ce  failli  en  faveur  d'une 
personne,  ne  fait  pas  preuve  de  la  «lette  à  l'encontre  des  créanciers,  et,  si  ces 
derniers  contestent  cette  dette,  le  Demandeur  est  tenu  d'en  faire  la  preuve 
lors  de  l'inscription  de  la  cause  à  l'enquête.  Le  paiement  par  un  tiers  de 
sommes  dues  par  un  failli  ou  débiteur  insolvable,  sans  transport  ou  subroga- 
tion et  postérieurement  k  la  déconfiture,  ne  donne  pas  droit  k  ce  tiers  d'être 
colhKjué  utilement  sur  les  biens  de  ce  failli.  (Brynon  et  al.  et  Dickson,  C.  B.  R., 
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Montréal,  Stjtart,  J.  en  C,  Rolland,  J.,  Pa.nkt,  .T.,  et  Aylwin,  J.,  cassant 
le  jugement  de  C.  S.,  Montréal,  3  R.  J.  R.  (].,  p.  42<î.)  Thia  ia  a  stronger  cnse 
than  that  in  Bioche,  vo.  Sainte  ArrM,  No.  122,  as  Laurent  and  Laforre  havc 
an  intereat  tjiat  the  leaae  ahould  not  be  proved.  The  Appellant  relies,  lat, 
upon  authorities  applicable  to  ordinary  caaea  of  revendication,  where  the 
PlaintifF  proceeds  either  as  un([ue8tionable  proprietor,  or  the  question  ia  whe- 
ther  the  Plaintiff  or  Défendant  ia  proprietor.  2nd.  Upon  the  authority  of  1 
Pigeau,  p.  (52<),  110.  But  there  the  Plaintiff  is  executing  a  judgment,  and, 
though  not  ex])re88ly  stated,  it  is  obvious  the  Défendant  niuat  be  a  party 
to  that  as  well  as  to  every  other  proceeding  in  the  caae.  But  admitting  that 
thia  authority  ^vppliea,  Appellants  cannot  invoke  it  :  Ist.  Becauae  he  lias  not 
obtained  the  order  of  a  judge,  and,  2nd,  becauae  he  has  not  been  satiafied  with 
a  proceeding  of  a  purely  conservatory  nature,  but  has  taken  formai  conclu- 
sions, askingthat  the  seizure  ahouldbe  declared  valid  in  the  debtor'a  absenut. 
Thia  Pigeau,  p.  634,  distinctly  condemna  :  "  La  saisie  étant  faite,  si  on  veut 
poursuivre,  il  faut  la  dénoncer  au  débiteur  parce  qu'il  peut  avoir  quelque  chose 
à  opposer."  2nd  Proposition.  2nd.  If  the  authorities  above  cited  to  establJHli 
that  à  HOUH  Keiiiji  priré  cannot  be  opposed  to  a  third  party  apply,  then  there  i» 
no  claim  proved,  and  therefore  no  privilège  can  exist.  The  Appellant  cannot 
fall  back  on  occupation,  and  invoke  the  I6th  clause  of  the  lessors'  and  lessees 
act,  for  he  lias  not  specially  set  up  that  he  was  proprietor  of  the  premises 
(jocupied.  And  moreover  this  16th  clause,  it  is  snbniitted,  doea  not  mean  that 
whoever  occupies  a  week  or  a  month  muât  occupy  a  year.  Hère  **erwick  oc- 
uupied  and  paid  up  to  the  Ist  Nov.  There  was  an  end  to  his  cccmation.  In 
the  absence  of  leaae  Pradjet  cannot  be  connected  with  Berwick,  and  therefoi  e 
it  waa  not  Berwick'a  but  Pradjët'a  occupation  alone  which  could  support  the 
action.  3rd  Proposition.  3rd.  But  ail  the  Appellant's  proceedings  would  hâve 
been  regular,  that  still  under  the  circumstances  the  law  dénies  nini  the  privi- 
lège he  seeks  to  exercise.  1  Marcadé,  Priv.  and  Ilyp.  No.  122,  after  expiain- 
ing  that  the  Ipidlord's  privilège  resta  :  Ist.  "  Sur  la  croyance  du  locateur  que 
tous  lea  meubles  apportéa  dans  sa  maison  appartenaient  au  locataire.  2nd.  Sur 
l'assentiment  tacite  ou  réel  du  propriétaire  qui  en  laissant  entrer  ses  meubles 
dans  la  maison  louée  les  a  soumis  au  privilège  du  locateur  "  ;  addf;  :  "  Si  la 
réalité  des  faits  est  contraire  à  cea  suppositions,  le  privilège  du  locateur  ne 
tiendra  par  parce  qu'il  n'aura  paa  sa  raison  d'être.  It  is  therefore  agreed 
that  the  privilège  does  not  extend  to  goods  kept  in  cupboards,  &c.  "  not  in 
e,ridenre."  2.  To  gooda  stolen  or  lost.  3.  Te  goods  which  the  landlord  might 
hâve  known  belonged  to  third  pirties.  As  those  sent  to  workshops  to  ))e 
repaired,  &c.,  as  those  of  boysat  Collège,  Rec.  Pér.,  26,  2,  57.  Those  consi- 
gned  to  a  commission  merchant,  Rec.  Pér.,  26,  1,218.  To  goods  introduced 
in  rooms  let  as  furnished  rooms,  Rec.  Pér.  The  reasons  given  for  refusing  the 
privilège  in  the  following  cases  are  :  In  Rec.  Pér.,  42,2,  236  vo.  Prinléijc, 
"  parce  ((ue  le  tableau  appartenant  li  Girardeau  n'avait  pu  servir  de  gage  " 
Do.  In  Rec.  Pér.,  29,  2,  128,  "  parce  que  le  piano  n'était  entré  que  longtemps 
après  l'entrée  de  Thubault."  Tous,  says  Dalloz  Rec.  Pér.,  41,  2,  132,  "  s'ac- 
cordent à  limiter  le  privilège  aux  choses  que  le  propriétaire  a  dû  naturelle- 
ment considérer  comme  une  garantie  de  ses  loyers."  And  this  is  nothing  moie 
than  the  rule  of  Pothier,  Loua(/e,  No.  242,  In  (/vuntum  mea  intereat  non  exm 
de.reptvm.  And  that  of  Duplessis,  Exécutionx,  p.  611  :  "  Il  n'est  pas  juste  que 
lestiers  donnent  lieu  à  tromper  le  locateur,  and  that  of  (iuyot,  Rép.,  vo.  Bail, 
"  Lea  propriétaires  qui  ont  compté  sur  les  meubles  dont  lea  lieux  sont  gariHs 
ne  doivent  paa  être  abusés  dans  leur  espérance,  le  propriétaire  n'a  pas  dû  igno- 
rer que  tout  ce  qui  garnit  une  maison  est  assujetti  au  privilège."  Thia  ie  atone 
reaaonable,  otherwise  we  must  fall  into  Bourjon's  System,  and  makc  the  pri- 
vilège apply  to  every  thing,  even  stolen  gooda,  &c.  In  thia  case,  not  only  did 
the  piano  belonging  to  Respondents  only  enter  in  the  month  of  Decembei', 
1862,  the  lease  to  Berwick  dating  from  May,  1861,  Init,  in.November,  1862, 
Auld  allows  Berwick  to  put  Pradjet  in  hia  place,  and,  when  Pradjet  leaves,  w  e 
find  he  ia  allowed  to  remove  hia  furniture,  and  Berwick  ia  allowed  to  do  the 
aame  as  to  what  he  had  lent  or  leased  to  Pradjet.  AU  parties  seem  to  hâve 
speculated  upon  making  a  piano  which  must  hâve  been  well  known  to  beloiig 
to  a  third  party,  pivy  the  rent,  and  not  only  the   rent  for   December  and 


DE   LA   PROVINCE   DE  QUÉBEC. 


321 


,,  caBsaiit 
)nger  cuse 
orre  hâve 
•elies.  Ist, 
vhere  the 
on  ia  whe- 
lority  of  1 
lent,  and, 
«  a  party 
ittiug  that 
he  lias  not 
isfied  with 
ml  conclu- 
's  aV)8enci'. 
,  si  on  vent 
elque  chose 
;o  establiKli 
len  theie  is 
lant  cannot 
and  lessees 
[le  preniises 
t,  mean  that 
^erwick  oc- 
tnation.  In 
id  theiefoie 
support  the 
would  hiive 
m  the  privi- 
ter  explain- 
locateur  que 
re.  2nd.  Sur 
ses  meubles 
Idf;  :  "  Si  la 
locateur  ne 
sfore  agreed 
&c.    "  not  in 
idlord  might 
ihops  to  he 
Those  consi- 
.  introduced 
refusinij  the 
3.    PrivtléiH, 
ir  de  gage  ' 
e  longtemps 
132,    "  s'nc- 
li\  naturelle- 
othing  moie 
■eut  non  exiv 
las  juste  que 
..,  vo.  Bail. 
.  sont  garnis 
pas  dû  igno- 
Jhis  is  alone 
ake  the  pri- 
iot  only  did 
if  December, 
imber,  1862, 
jt  leaves,  we 
ed  to  do  the 
^eem  to  havc 
vn  to  belong 
^cember  ami 


3 


■Tanuary,  but  the  whole  six  month's  rent,  whîch  is  against  ail  justice  or  au- 
tliority,  for,  says  Marcadé,  No.  119  :  "  Ce  serait  aller  au-delà  de  la  juste  me- 
sure que  d'exiger  de  ce  tapissier  qu'il  répondit  des  meubles  qu'il  m'a  loués  de 
tous  les  loyers  &  écbeoir  jusqu'à  la  fin  du  bail.  "  On  the  other  hand,  in  ail  pro- 
))ability,  Laurent  and  Laforce  imprudently  and  in  the  hurry  of  business, 
rentetl  the  piano  to  Pradjet,  not  knowing  who  or  what  hc  was,  or  whether  he 
M'as  a  landlord  or  a  tenant.  How  can  it  be  said  that  Laurent  and  Laforce  con- 
scnted  that  the  privilège  should  extend  to  the  piano.  They  may  hâve  been 
imprudent,  but  was  not  Auld  still  more  imprudent  ?  If  a  privilège  is  granted 
in  this  case,  there  is  nothing  to  prevent  a  landlord  after  ne  has  delit^rately 
given  bis  house  to  an  insolvent  tenant,  rather  than  hâve  uone  at  ail,  from 
speculating  upon  the  facility  with  which  such  tenant  may  get  furniture  from 
imprudent  tradesmen. 

NoTK  OF  EDiToR  :  The  second  and  third  areuments  in  the  above  cause  in 
appeal  were  had  before  the  late  lamented  Chief  Justice  Lafontaine.  and  his 
opinion  was  in  faveur  of  the  judgnient  rendered  in  appeal. 


ACTION  EN  SEPARATION  DE  C0RP8.-DE8I8TEHE1IT. 

Cour  Supérieure,  Montréal,  30  avril  1864. 
Coram  MoNK,  J. 
Dudevoir  vs  Turcot. 

Jugé:  Que,  sur  la  déclaration  faite  par  la  Demanderesse  qu'elle  se  dé- 
siste de  sa  demande  en  séparation  de  corps,  pour  s'en  tenir  à  f=a  demande 
en  séparation  de  biens,  elle  sera  séparée  quant  aux  biens  seulement  de 
son  mari.  (1) 

La  Demanderesse,  ayant  dirigé  une  action  en  séparation 
de  corps  emportant  séparation  de  biens  contre  le  Défendeur, 
son  époux,  fit  le  10  mars  1864,  la  déclaration  suivante  :  "  La 
"  Demanderesse  déclare  qu'elle  se  désiste  de  sa  demande  en  se- 
"  paration  de  corps,  pour  s'en  tenir  à  sa  demande  en  sépara- 
"  tion  de  biens.  "  Aucun  fait  de  sévices  ne  fut  prouvé,  mais 
seulement  des  faits  touchant  la  mauvaise  administration  du 
Défendeur.  Le  Défendeur  n'ayant  pas  plaidé  à  l'action,  la 
Demanderesse  inscrivit  la  cause  pour  audition  au  mérite  ex 
parte,  et  le  jugement  de  la  Cour  est  comme  .suit  :  "  La  Cour, 
vu  la  déclaration  faite  par  la  Demanderesse  qu'elle  se  désiste 
fie  sa  demande  en  séparation  de  corps,  pour  s'en  tenir  à  sa 
demande  en  séparation  de  biens,  ordonne  que  la  Demanderesse 
sera  et  demeurera,  du  jour  de  sa  demande,  savoir,  le  onzième 
jour  de  février,  1864,  séparée  quant  aux  biens  du  Défendeur 
son  mari,  pour  par  elle  en  jouir  à  part  et  divis,  dépens  réser- 
vés. "  (8  /.,  p.  153.) 

Leblanc,  Cassidy  et  Leblanc,  avocats  de  la  Demanderesse. 

Béique,  avocat  du  Défendeur. 


■I 
si 


(1)  V.  art.  208  C.  C. 
TOME  XIII. 
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POMailOir.-8ER¥lfUDE.-DEFEir8. 

Cour  du  Banc  de  la  Reine,  en  appel, 

Montréal,  8  septembre  18(if>. 

Coram  Duval,  J.  en  C,  Aylwin,  J.,  Drummond,  J., 
Mondelet,  j.,  et  Meiiedith,  J. 

Christie,  Défendant  in   the   Court  below,  Appellant,  qvd 
Monastesse,  Plaintiff  in  the  Court  below,  Respondent. 

Ju^i:  1°  Que  la  possession  û  titre  civil  d'un  héritage  en  faveur  duquel 
il  existe  une  pervitude  est  un  titre  suffisant  pour  jouir  do  cette  servi- 
tude. 

2°  Que,  dans  l'espèce,le  Défendeur  ayant  nié  le  droit  du  Demandeur, 
les  frais  doivent  être  régin  par  la  nature  de  l'action,  et  non  par  le  mon- 
tant  des  dommages  alloués. 

Il  s'agit  d'une  servitude,  à  laquelle  la  terre  possédée  par  le 
Demandeur  a  droit  sur  celle  possédée  par  le  Défendeur.  Voici 
le  résumé  de  la  déclaration  du  Demandeur.  Par  acte  reçu  à 
Verchères,  devant  Geoffrion  et  son  confrère,  notaires,  le  7  jan- 
vier, 1858,  Olivier  Bruneau  et  Adolphe  Malhiot,  tant  en  son 
nom  que  comme  procureur  de  Charles  Malhiot,  déclarèrent 
qu'ils  étaient  propriétaires,  savoir  :  Olivier  Bruneau,  d'une 
terre  désignée  à  l'acte  susdit,  et  Adolphe  Malhiot  et  Charles 
Malhiot,  d'une  autre  terre  aussi  désignée  au  dit  acte,  et  qu'ils 
n'avaient  aucun  chemin  pour  communiquer  de  leurs  dites 
terres  au  chemin  de  la  reine.  Les  parties  convinrent,  en  con- 
séquence, de  se  transporter  un  droit  de  passage  sur  les  terres 
respectives,  et  stipulèrent  que  les  ponts  et  l'entretien  des  dits 
chemins  de  passage  sei'aient  à  la  charge  de  ceux  sur  la  pro- 
priété desquels  ils  passeraient.  Le  Défendeur  acquit  de  son 
côté  de  F.  X.  Malhiot  et  de  Rosalie  Bruneau,  son  épouse,  la 
terre  chargée  de  la  servitude  sus-mentionnée  envers  la  terre 
cédée  au  Demandeur.  Dans  l'acte  d'acquisition  du  Défendeur, 
les  vendeurs  déclarèrent  ne  connaître  aucune  autre  servitude, 
qu'un  droit  de  passage  à  pied  ou  en  voiture  sur  la  dite  terre 
en  faveur  de  Pierre  Monastesse,  le  Demandeur.  Le  Défen- 
deur n'a  pas  entretenu  le  chemin  en  question,  de  manière  à  ce 
que  le  Demandeur  pût  y  passer  convenablement.  Les  conclu- 
sions de  la  déclaration  sont  les  conclusions  ordinaires  de  l'ac- 
tion confessoire,  avec  une  demande  de  dommages  de  £100,  que 
le  Demandeur  prétendait  avoir  soufferts,  en  conséquence  de  la 
négligence  du  Défendeur  à  entretenir  le  chemin  en  question. 
A  cette  action,  le  Défendeur  a  plaidé  par  une  défense  en  droit 
qui  a  été  déboutée,  et  par  une  exception  péremptoire  qui  con- 
tenait les  allégués  suivants  :  *"  Le  Demandeur  n'a  aucun  titre  à 


DE  LA   PROVINCE  DE  QUÉBEC. 


md 


805. 
J.. 


t,  cirnl 
ondent. 

r  duquel 
ite  servi- 

aandeur, 
:  le  mon- 


B  par  le 
r.  Voici 
reçu  à 
le  7  jan- 
,  en  son 
îlarèrent 
u,  d'une 
1  Charles 
t  qu'ils 
lirs  dites 
en  côn- 
es terres 
des  dits 
la  pro- 
de  son 
îouse,  la 
la  terre 
fendeur, 
rvitude, 
ite  terre 
Défen- 
lère  à  ce 
conclu- 
s  de  l'ac- 
;100,  que 
nce  de  la 
question, 
en  droit 
"  con- 


(\\n 


titre  à 


la  servitude.  Si  telle  servitude  a  existé  chez  ses  auteurs,  le 
Demandeur  n'est  jamais  devenu  leur  ayant  cause  relativement 
à  telle  servitude,  et,  de  son  côté,  le  Défendeur  n'a  jamais  as- 
sumé la  charge  de  telle  servitude  envers  qui  que  ce  soit.  Si  le 
Demandeur  a  droit  à  une  servitude,  ce  ne  peut  être  qu'à  un 
droit  de  passage  et  non  à  son  entretien.  Le  Défendeur  n'a  ja-. 
mais  mis  d'obstacle  au  passage  du  Demandeur  sur  sa  terre. 
Toute  la  cause  se  réduit  à  deux  questions  :  1**  Le  Demandeur 
fait-il  voir  qu'il  a  un  titre  à  la  servitude,  et  quel  est  ce  titre  ; 
2'-'  le  chemin  en  nestion  a-t-il  été  entretenu  d'une  manière 
convenable  ?  Question  de  droit  ;  question  de  fait.  Le  Deman- 
deur fit  voir  d'abord  qu'il  avait  un  titre  en  vertu  des  actes 
produits  dans  la  cause,  et  prétendit  ensuite  qu'en  supposant 
qu'il  n'en  eût  pas  eu  en  vertu  des  dits  actes,  sa  seule  qualité  de 
propriétaire  de  la  terre  dominante  est  un  titre  suffisant."  Les 
autorités  suivantes  furent  citées  par  le  Demandeur  à  l'appui 
de  ses  prétentions.  Dorion  et  al  et  Rivet  (1)  ;  Toullier,  vol.  3, 
Des  servitudes,  tit.  4,  ch.  3,  p.  499,  n*  662  ;  Idem,  même  volume, 
p.  501,  n*^  665  ;  Pardessus,  Traité  des  servitudes,  part.  Iro,  ch. 
3,  sec.  2,  p.  85-86-87,  n"'  66,  67  ;  Idem,  même  traité,  part.  Ire, 
ch.  1er,  sec.  1,  §  3,  p.  18,  n*'  10;  Nouveau  Desgodets,  vol.  1, 
p.  257  ;  Domat,  Lois  civiles,  vol.  1,  p.  329  ;  Guyot,  Rep.  de  ju- 
risprudence, vbo  Servitude. 

Quant  à  la  question  de  fait,  relative  à  l'entretien  du  chemin 
en  question,  la  cour  a  jugé  que  le  chemin  n'avait  pas  été 
entretenu  d'une  manière  convenable,  et  a  ordonné  une  seconde 
audition  sur  la  question  de  savoir  si  les  frais  de  la  cause 
devaient  être  régis  par  la  nature  de  l'action  ou  par  le  montant 
des  dommages  que  la  cour  jugerait  à  propos  d'accorder  au 
Demandeur.  A  cette  question,  le  Demandeur  répondit  que  la 
cour,  en  accordant  des  dommages,  reconnaissait  par  là-même 
son  droit  à  l'entretien  du  chemin  ;  que,  le  reconnaissant,  elle 
ne  pouvait  l'isoler  du  droit  au  chemin  ;  qu'il  est  réel  coi.une 
lui.  Le  Demandeur  n'avait  donc  pas  d'autre  moyen  de  jouir 
de  son  droit  et  de  le  faire  consacrer  par  la  cour  que  l'action 
confessoire,  et  c'est  cette  action  qui  doit  régir  les  frais  et  non 
point  le  montant  des  dommages  qui  n'en  sont  que  l'accessoire, 
puisqu'en  supposant  même  que  la  cour  n'accorderait  pas  de 
dommages,  mais  consacrerait  seulement  le  droit  du  Deman'is'.r, 

(1  )  Le  droit  de  pâturage  sur  une  terre  est  une  servitude  réelle  qui  se  transme 
avuc  l'immeuble  et  qui  subsiste  lors  même  que  l'acte  qui  l'a  créée  n'a  pas  été 
e.iregistré.  Elle  peut  aussi  être  divisée,  et,  si  le  propriétaire  du  fonds  domi- 
nant acquiert  la  moitié  du  fonds  servant,  ce  propriétaire  conserve  son  droit,' 
ptiur  la  moitié,  sur  la  moitié  du  fonds  servant.  {Dorion  et  al.  et  Rivtt,  C.  B. 
R.,  Montréal,  1  juillet  1857,  LaFontaine,  juge  en  chef,  Aylo.in,  DnvAL  et 
Cakok,  juges,  cassant  le  jugement  de  C.  S.,  Montréal,  29  novembre  1856,  Day, 
Smith  et  C.  Mondei.et  juges,  5  R.  J.  R.  Q.,  p.  229.) 
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à  î'ontrctien  du  chemin,  le  Défendeur,  ayant  nié  le  droit  du 
Deinan<lour,  devait  être  condamné  aux  frais. 

Ci-8uit  le  jugement  de  la  Cour  Supérieure  rendu  le  30  avril 
1864,  LoRANOEH  juge  :  "  La  cour,  c(maidérant  (|ue,  par  l'acte 
mentionné  au  libellé  do  la  demande,  reçu  devant  CJeoffrion, 
notaire,  le  Hept  janvier  1858,  entre  René  Olivier  Bruneau  et 
Adolphe  Malniot,  les  auteurs  des  parties,  les  ter»'eH  par  eux 
respectivement  possédées  et  décrites  audit  li'  tjllé,  ont  été 
chargées  d'un  droit  réciproque  de  passage,  tant  k  \'  '  'm'en 
voiture,  dont  l'entretien  devait  être  à  la  charge  de  c  i  des 

{)ropriétaii'es  de  l'immeuble  chargé  de  ce  <lroit  de  passugt-, 
uquelle  charge  a  constitué  une  servitude  réelle  sur  l'héritage 
possédé  par  (Xlivier  Bruneau  en  faveur  du  dit  Adolphe  Malhiot 
ou  de  ses  représentants,  possesseurs  à  titre  civil  du  dit  héritage 
et  réciproquement  sur  l'immeuble  possédé  par  Malhiot  en 
faveur  du  dit  Bruneau  ou  ses  représentants,  possesseurs  du 
dit  héritage,  au  même  titre,  laquelle  servitude  a  suivi  lesdits 
héritages  en  quelques  mains  qu'ils  aient  passé  ou  pti^seront  à 
l'avenir,  jusqu'à  son  extinction  légale  ;  considérant  que  le 
Demandeur  et  le  Défendeur  sont  possesseurs  à  titre  civil  des- 
dits héritages,  le  Demandeur  de  celui  possédé  par  Malhiot  et 
consorts,  et  le  Défendeur  de  celui  (jui  fut  possédé  par  Bruneau, 
et  que,  conformément  aux  droits  que  lui  a  conférés  ladite  ser- 
vitude et  son  titre  d'aciiuisition  dudit  immeuble,  le  Den»an- 
deur  a  eu  depuis  sa  possession,  comme  il  l'a  encor  s  droit 
d'exiger  un  droit  de  passage,  à  pied  et  en  voiture  'aveur 

de  son  héritage  sur  l'héritage  du  Défendeur  à  l'entret.^»!  de  ce 
dernier  ;  considérant  qu'en  défense  à  la  présente  action  inten- 
tée pour  faire  confesser  ladite  servitude  ou  droit  de  passage, 
et  à  faire  condamner  le  Défendeur  à  livrer  ce  passage  et  à 
l'entretenir,  le  Défendeur  a  nié  la  servitude  et  le  droit  du 
Demandeur  à  icelle  ;  considérant  qu'il  est  en  preuve  que  le 
Défendeur  n'a  point,  pendant  le  printemps  et  l'été  1863,  entre- 
tenu le  passage  ou  chemin  à  pied  et  en  voiture,  que  le  Deman- 
deur avait  droit  d'exiger  de  lui,  et  qu'il  a,  par  là  causé  au  deman- 
deur des  dommages  s'élevant  à  dix  dollars,  et  qu'il  y  a  lieu,  en 
sus  de  cette  condamnation  à  ces  dommages,  de  déclarer  et  faire 
confesser  la  servitude  ;  a  débouté  et  déboute  le  Défendeur  de  ses 
défenses,  faisant  droit  sur  la  demande,  déclare  la  terre  possédée 
par  le  Défendeur  chargée  d'un  droit  de  passage,  à  pied  et  en 
voiture,  à  l'entretien  du  Défendeur,  en  faveur  du  Demandeur, 
ou  ses  représento,nts,  comme  possesseurs  civils  dudit  héritage, 
condamne  le  Défendeur  à  entretenir  ledit  chemin  d'une 
manière  convenable  à  l'avenir.  Et  le  condamne  à  dix  dollars 
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de  dotnmageH  et  intérêts  civils,  1«  tout  avec  dépens,  &c."  (1)  La 
Cour  d'Appel  a  unanimement  confirnié  le  jugement  de  la  ('our 
Supérieure.  (8  J.,  p.  104  et  1  L.  G.  L.  J.,  p.  54.) 

SÉNÉGAL,  Ryan  et  DeBellefeuu.le,  pour  le  Demandeur. 

DoUTRE  et  Daouht,  pour  le  Défendeur. 


SER?ITUDE.-aARâllTIE.-RBI0I8I0R. 

CeuR  Supérieure,  Montréal,  30  novembre  18G5. 
Coram  MoNK,  A.  J. 
Chrisïie  v8.  Malhiot. 

Juqé:  Que  la  Bti|)u]ation  (II)  la  part  d'un  acquéreur:  "de  souffrir  leg 
Horvitudes  de  toute  nature  qui  pourraient  exister  sur  la  terre  ou  en  sa 
faveur,  lesquelles  tourneront  au  profit  ou  à  la  iierte  de  l'acquérenr,  sauf 
i\  lui  de  se  (U'femlre  de  ce  qui  lui  porterait  préjudice  et  à  profiter  de  ce 
qui  lui  serait  utile,  à  ses  risquées  et  fiérils,  sans  aucun  recours  contre  le 
vendeur,  le  vendeur  d('>clarant  nôanmoins  ne  connaître  aucune  Hervi- 
tude  de  l'une  ou  de  l'autre  esiHJce  (ju'un  droit  depasmge  à  pied  ou  en  voi- 
lure sur  ladite  terre  en  faveur  de  Pierre  Monastesse,  que  l'acquéreur 
sera  oblijré  de  soufl'rir  comme  susdit,"  n'em^)éclie  pna  cet  acquéreur  de 
demander  la  rescision  de  la  vente,  ou  une  diminution  du  prix  de  vente, 
si  ce  droit  de  paMnago  est  accompagné  delà  i  uirge  de  l'entretien,  à  la 
connaissance  du  vendeur,  mais  non  de  l'acqu^^Teur. 

Juoement  :  "  Considérant  que  l'acte  de  vente  du  5  Nov. 
"  1859  porte  garantie  de  tous  troubles,  dons,  douaires,  dettes, 
"  hypothèque,  évictions,  substitutions,  aliénations  et  autres 
"  empêchements  quelconques  par  lu  Défendeur  en  faveur  du 
"  Demandeur  ;  considérant  que,  par  ledit  acte,  le  Demandeur 
"  s'est  obligé  de  suppo  tj"  ^t  d'exécuter  les  charges  et  servitudes 
"  suivantes,  savoir  :  le  souffrir  les  servitudes  de  toute  nature 
"  qui  pourraient  exister  sur  ladite  portion  de  terre  ou  en  sa 
"  faveur,  lesquelles  tourneront  au  profit  ou  à  la  perte  de  l'ac- 
"  quéreur  (c'est-à-dire  le  Demandeur),  sauf  à  lui  de  se  dé- 
"  fendre  de  ce  qui  lui  porterait  préjudice  et  à  profiter  de  ce 
"  qui  lui  serait  utile,  à  ses  risques  et  périls,  sans  aucun  recours 
"  contre  le  vendeur  (savoir  le  Défendeur),  le  vendeur  décla- 
"  rant  néanmoins  ne  connaître  aucune  servitude  de  l'une  ou 
"  (le  l'autre  espèce  qu'un  droit  de  passage  à  pied  ou  en  voiture 
"  sur  la  dite  terre  en  faveur  de  Pierre  Monastesse,  que  l'acqué- 
"  reur  serait  obligé  de  souffrir  comme  susdit  ;  considérant  que, 
"  par  l'acte  du  7  janvier,  1858,  entre  René  Olivier  Bruneau  et 

(  1  )  Le  droit  de  passage  sur  un  héritage,  pour  arriver  à  une  enclave  qui  n'a 
))as  d'autre  voie  d'accès,  est  une  servitude  légale  dont  il  n'est  pas  nécessaire 
tle  produire  uti  titre  par  écrit,  lorsque  la  jouissance  en  a  duré  plus  de  trente 
ans.  (Ranger  vs.  Rau{fer,et  To/otM,  Opposant,  C.  S.,  Montréal,  31  octobre 
1803,  Bebthblot,  juge,  12  R.  J.  R.  Q.,  p.  345.) 
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"  Adolphe  Malhiot  et  Charles  Malhiot,  il  est  «lit  et  déclaré  : 
"  Que  chacun  d'eux  reconnaissant  qu'il  serait  très-avantageux 
"  pour  Adolphe  Malhiot  et  Charles  Malhiot  que  leur  terre  eût 
"  un  droit  de  passage  sur  la  terre  de  Bruneau  pour  communi- 
"  quer  au  chemin  de  front  du  rang  de  la  grande  côte,  et  de 
"  même  qu'il  serait  très-avantageux  pour  Bruneau  que  sa  terre 
"  eût  un  droit  de  passage  sur  ladite  terre  des  dits  Malhiot  pour 
"  communiquer  à  son  bois  et  au  second  rang,  ils  se  sont 
"  réciproquement  cédé,  quitté  et  transporté,  savoir  :  lesdits 
"  Malhiot  ont  cédé  et  transporté  au  dit  Bruneau  qui  l'a 
"  accepté  pour  lui,  ses  héritiers  et  ayants  cause,  le  droit  de  pas- 
"  ser  sur  leur  terre,  tant  à  pied  qu'en  voiture,  pour  cnmmuni- 
"  quer  de  sadite  terre  au  chemin  du  second  rang,  ledit  pas- 
"  sage  devant  être  à  l'endroit  qui  sera  fixé  chaque  année  par 
"  les  dits  Malhiot,  leurs  héritiers  et  ayants  cause,  et  sujet  à 
"  être  changé  de  place  chaque  année,  à  la  demande  desdits 
"  Malhiot,  leurs  héritiers  et  ayants  cause,  et  Bruneau  a  cédé  et 
"  transporté  auxdits  Malhiot  qui  l'ont  accepté  pour  eux  hmrs 
'*  héritiers  et  ayants  cause,  le  droit  de  passer  sur  sa  terre  ci- 
"  dessus  désignée  en  premier  lieu,  tant  à  pied  qu'en  voiture, 
"  pour  communiquer  de  leurdite  terre  au  chemin  dudit  pre- 
"  mier  rang,  le  passage  devant  être  à  l'endroit  qui  sera  fixé 
"  chaque  année  par  Bruneau,  ses  héritiers  et  ayants  cause,  et 
"  sujet  à  être  changé  de  place  à  la  demande  dudit  Bruneau. 
"  Lesdits  droits  de  passage  étant  cédés  par  chacune  des  par- 
"  ties  à  la  charge  par  chacun  des  cessionnaires  de  fermer  les 
"  barrières  avec  soin,  les  ponts  et  l'entreuen  des  chemins  de 
"  passage  seront  à  l'entretien  de  ceux  sur  la  propriété  des- 
"  quels  ils  seront.  Car  ainsi,  etc.  "  "  Considérant  qu'il  résulte 
de  cette  clause  qu'il  y  avait  une  servitude  active  stipulée  en 
faveur  de  la  terre  vendue  au  Demandeur  et  une  servitude  pas- 
sive en  faveur  de  la  terre  maintenant  appartenante  audit 
Monastesse,  en  vertu  de  l'acte  de  vente  par  Adolphe  Malhiot 
à  Pierre  Monastesse  du  8  janvier,  1856,  et  que  cette  dernière 
servitude  consistait  en  un  droit  de  passage  à  pied  et  en  voiture, 
avec  l'obligation  d'entretenir  ledit  chemin  de  passage.  Vu  qu'il 
résulte  de  la  preuve  produite  qu'au  temps  de  la  vente  du  5  no- 
vembre, 1859,  le  Défendeur  connaissait  parfaitement  la  natun; 
et  toute  l'étendue  de  la  servitude,  en  faveur  de  Monastesse,  et 
considérant  qu'il  était  de  son  devoir  d'en  faire  connaître  la 
nature  et  toute  l'étendue  au  Demandeur  (l'acquéreur  dans 
l'acte  de  vente  du  5  novembre,  1859)  et  qu'il  aurait  dû  avertir 
l'acheteur  de  l'obligation  qui  existait  d'entretenir  le  chemin  de 
passage.  Considérant  qu'il  ne  résulte  pas  de  la  preuve  pro- 
duite que  le  Demandeur  connaissait  l'étendue  do  la  servitude 
dont  il  est  question,  lorsqu'il  fit  l'acquisition  de  ladite  terre. 
Considérant  qu'il  appert  par  la  preuve  que  l'entretien  dudit 
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cherain  de  passapge  diminue  la  valeur  de  ladite  teiTe  d'une 
somme  d'au  moins  trois  mille  livres,  ancien  cours,  et  que,  par- 
tant, le  Demandeur  est  bien  fondé  à  faire  contraindre  le  Dé- 
fendeur à  opter  entre  la  rescision  de  l'acte  de  vente  du  5  no- 
vembre, 1859,  et  le  remboursement  de  la  somme  de  $2,750  par 
lui  payée  à  compte  d'icelui  et  la  réduction  du  susdit  prix  de 
vente  jusqu'à  concurrence  de  la  somme  de  3000  livres,  ancien 
coure,  éffale  à  celle  de  $500.  Rescinde,  annulle  et  résilie,  à 
toutes  fans  que  de  droit,  l'acte  de  vente  sus-mentionné  du  5 
novembre,  1859,  et,  en  conséquence,  condamne  le  Défendeur  à 
payer  au  Demandeur,  sous  quinze  jours  de  la  signification  du 
présent  jugement  la  somme  de  $2,750,  avec  intérêt  à  compter 
de  ce  jour  ;  si  mieux  n'aime  toutefois  le  Défendeur  payer  au 
Demandeur,  sous  le  délai  de  quinze  jours,  la  somme  de  $500, 
comme  réduction  du  susdit  prix  de  vente,  avec  intérêt  sur 
icelle  à  compter  de  ce  jour,  et  les  dépens  de  cette  action  aux- 
quels et  dans  tous  les  cas  le  Défendeur  est  condamné.  (1)  (10 
/..  p.  78.) 

^")ouTRE  et  DouTRE,  pour  le  Demandeur. 

jJORioN  et  DoRiON,  pour  le  Défendeur. 

(1)  Autorités  oiték»  far  lb  Demandeur  :  Solon,  Servitudes,  no.  7  :  "  Les 
servitudes  sont  contraires  aux  principes  de  liberté  qui  dominent  nos  propriétés 
comme  jios  personnes,  elles  sont  défavorables,  etc. ,  et,  dans  toutes  les  ques- 
tions douteuses,  il  réclpme  la  solution  la  plus  conforme  h,  la  franchise  des  hé- 
ritages." Id.,  no.  53  :  "Il  est  de  principe  certain  que  les  fonds  étant  réputés 
libres,  il  ne  faut  apporter  à  l'exercice  du  droit  de  propriété  d'autre  gêne  que 
celle  que  len  parties  y  ont  apportées  elles-mêmes,  d'une  manière  claire,  précise  et 
non-réprouvée  par  la  loi  ;  le  plu»,  petit  doute  sur  la  nature  de  la  senntade,  son 
étendue,  sur  le  mode  de  son  exercice  doit  se  résoudre  en  faveur  de  la  franchise 
des  hérilaffes,  etc. ,  c'est  là,  notamment,  la  règle  la  plus  sûre  et  la  plus  généra- 
lement invoquée  en  matière  de  servitudes.  '  Id,,  no.  571  :  De  droit  commun 
l'entretien  d  une  servitude  est  à  la  charge  du  propriétaire  du  fond  dominant. 
Ferrière,  f/r.  coût.,  t.  2,  p.  1484,  no.  24  :  "Il  faut  déclarer  de  quelles  servi- 
tudes le  fonds  est  chargé  ;  autretnent  il  est  présumé  vendu  sans  aucunes 
charges,  les  héritat/es  étant  libres  de  leur  nature.  Touiller,  t.  3,  no  665.  Solon, 
Servitudes,  p.  39  ;  "Si  l'héritage  vendu  se  trouve  grevé,  sans  qu'il  en  ait 
été  fait  de  déclaration,  de  servitudes  non  apparentes,  (qu'y  a-t-il  de  moins 
apparent  que  l'entretien  d'un  droit  de  passage  ?)  et  qu'elles  soient  de  telle 
importance  qu'il  y  ait  lieu  de  présumer  i(ue  1  acquéreur  n'aurait  pas  acheté, 
s'il  eu  avait  été  instruit,  il  peut  denuinder  la  résiliation  du  contrat,  si  mieux 
il  n'aime  se  contenter  d'une  indemnité."  Lalaure,  servitudes.  Edition  de  Pail- 
let,  p.  221  :  "  Et  si  (le  vendeur)  connaissant  les  servitudes  dues  par  son 
champ,  il  avait  déclaré  d'une  manière  obscure  et  confuse,  quiil  était  dû  des 
droits  de  passajfe,  mais  dans  des  tenues  assez  ambigus  pour  que  Va^quéreur 
fiU  censé  n'avotr  point  compris  de  quelle  espère  de  servituile  l'héritaye  vendu 
était  chargé,  il  ne  pourrait  être  garant  de  l'action  en  éviction,  mais  il  serait 
tenu  de  celle  appelée  en  droit  empti,  comme  ayant  trompé  l'acquéreur."  Po- 
tiiier,  Vente,  No.  239  ;  Obligation  du  vendeur  de  déclarer  les  charges,  à  peine 
<le  rescision  du  contrat  et  ile  restitution  de  prix,  la  fraude  donnant  lieu  à  la 
contrainte  par  corps,  l'absence  de  fraude  donnant  également  lieu  à  rescision 
et  restitution,  mais  sans  contrainte  nar  corps.  Idem,  No.  193  :  Vendeur  doit 
garantir  l'acquéreur  de  toutes  demanues  pour  raison  de  charges  réelles,  autres 
que  celles  qui  lui  ont  été  déclarées,  ou  qu'il  ne  pouvait  ignorer.  Idem,  Nos. 
204,  210  ;  sur  l'eiFet  de  l'exclusion  de  garantie  dons  la  Btipolatiou  contenue 
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DBGBET.-GBRnnOAT  DU  BEOUTRATEUR. 

Cour  Supérieure,  Montréal,  30  avril  1864. 

Coran»  Berthelot,  J. 

Hébert  dit  Lambert  va.  Lacoste,  et  Jodoin,  Intervenant  et 
Opposant. 

Jugé  :  Que,  sur  preuve  qu'il  y  a  erreur  quant  an  nom  du  notaire  et 
quant  à  la  date  d'obligation  mentionnée  au  certificat  du  Régistrateur, 
produit  avec  le  rapport  du  Shérif  sur  un  writ  de  terris,  la  cour  ordon- 
nera au  Régistrateur  d'amender  son  certificat  en  faisant  un  rapport 
supplémentaire.  (1) 

Le  23  mars  1864,  Pierre  Jodoin,  intervenant  et  opposant 
contesta  le  certificat  du  Régistrateur,  et,  dans  ses  moyens  de 
contestation,  il  allégua  "  que  le  Régistrateur  a,  par  Mignault, 
"  son  député,  omis  de  mentionner  dans  son  certificat,  par  lui 
"  fourni  au  Shérif  de  ce  district,  une  obligation  consentie  à 
"  Montréal,  le  23  août,  1842,  par  le  Défendeur,  en  faveur  de 
"  l'Opposant,  pardevant  Mtre  Lappare,  pour  £87  15s.  2d., 
"  enregistrée,  ou  s'il  a  voulu  la  désigner  et  mentionner  par 
"  celle  décrite  au  numéro  deux  du  certificat,  elle  y  est  dési- 
"  gnée  et  décrite  d'une  manière  informe  et  incorrecte."  Le 
Régistrateur  répondit  "  que  l'obligation  mentionnée  au  nu- 
"  méro  deux,  au  certificat,  est  correctement  désignée,  et,  en 
"  tout  point,  conforme  au  sommaire  fourni  par  le  contestant 
"  lui-même."  La  preuve  ayant  été  faite  de  l'erreur  alléguée  par 
l'opposant  Jodoin,  dans  sa  contestation,  le  jugement  de  la  cour 
ordonne  la  rectification  de  cette  erreur  et  est  motivé  comme 
suit  :  "  La  cour,  après  avoir  entendu  le  Demandeur  et  le  mis 
en  cause,  aussi  bien  que  le  contestant,  sur  la  contestation  par 
lui  faite  du  certificat  du  Régistrateur,  du  et  pour  le  comté  de 
Chambly,  annexé  au  writ  a  exécution,  et  rapporté  le  26  fé- 
vrier 1864.  Considérant  qu'il  appert,  par  la  preuve  et  la  pro- 
dans l'acte.  No.  210  :  "  Il  faut  en  troisième  lieu  (pour  que  le  vice  de  la  chose 
donne  lieu  à  la  garantie)  que  le  vice  n'ait  pas  été,  par  une  clause  particu- 
lière, excepté,  de  bonne  foi,  de  l'obligation  de  la  garantie.  Le  vice  excepté  de 
bonne  foi,  lorsque  le  vendeur,  qui  ne  connait  pas  la  chose  qu'il  vend,  dans  la 
crainte  qu'elle  n'ait  un  certain  vice  dont  il  n'a  pM  néanmoins  connaissance,  a 
stipulé  qu'il  ne  garantit  pas  ce  vice.  En  ce  cas  la  clause  doit  être  exécutée, 
et  l'acheteur  n'a  aucun  recours  contre  le  vendeur  pour  ce  vice,  si  la  chose 
vendue  s'en  trouve  entachée.  Mais  ai  le  vendeur  a,  lors  du  contrat,  une 
pleine  connaissance  de  ce  vice  et  qu'au  lieu  de  le  déclarer,  {ou  de  n'en  déclarer 
que  la  partie  la  moijis  onéreuse),  il  stip  ''.  qu'il  ne  qarantit  pas  ce  vice  ;  cette 
dissimulation  du  vendeur  est  un  dol  qui  l  ',nd  sujet  à  la  garantie,  nonofpstant 
la  clause.  Idem,  No.  262  :  "  Il  reste  à  observer  que  le  vendeur  est  obligé  à 
indemniser  l'acquéreur  non  seulement  lorsqu'il  a  su  que  la  chose  n'avait  pas 
la  qualité  déclarée  par  le  contrat,  mais  même  lorsqu'il  a  cru  de  bonne  foi 
qu'elle  avait  cette  qualité.    Il  en  est  de  même  à  l'égard  de  la  quantité. 

(I)  V.  art.  738  %t  739  C.  P.  C. 
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cédure, que  c'est  par  une  erreur  commune  au  contestant  et  au 
mis  en  cause,  que,  le  20  novembre  1843,  lors  de  la  présentation 
au  bureau  d'enregistrement  du  comté  de  Chambly,  de  l'obli- 
gation produite  par  le  contestant  le  23  mars  1842,  savoir,  une 
obligation  du  23  août  1842,  reçue  devant  Lappare  et  son  con- 
frère, notaires,  par  Joseph  Grisé  à  Pierre  Jodoin.  pour  la 
somme  de  £87  15  2,  avec  hypothèque  sur  les  deux  immeubles 
désignés  en  ladite  obligation,  ainsi  qu'au  certificat  du  Regis- 
trateur,  du  numéro  deux  d'icelui,  pour  y  être  enregistrée  par 
sommaire,  qu'elle  fut  mentionnée  audit  sommaire  présenté 
alors,  par  ou  de  la  part  du  contestant  au  mis  en  cause  et  reçue 
par  ce  dernier,  pour  enregistrement,  et  de  fait  enregistrée,  le- 
dit jour,  20  novembre  1843,  comme  ayant  été  passée  le  23 
août  1843,  devant  L.  S.  Martin  et  son  confrère,  notaires  ;  ce 
qui  était  une  erreur  seulement,  quant  au  nom  du  notaire,  qui 
avait  gardé  la  minute  de  ladite  obligation  et  à  la  date  d'icelle, 
mais  non  quant  au  montant  dû  par  le  débiteur  qui  hypothé- 
quait lesdits  immeubles.  Et,  vu  les  dispositions  du  chap.  59 
de  la  23ème  Victoria,  sections  8  et  12,  et  la  section  6  de  la 
25ème  Victoria,  chap.  25,  la  cour  ordonne  audit  Thomas 
Austin,  registrateur,  d'amender  le  certificat  par  lui  fait  en  date 
du  28  février  1864,  en  faisant  un  rapport  supplémentaire 
faisant  mention  de  la  présentation  pour  enregistrement  par 
sommaire  de  ladite  obligation  du  23  août  1842,  suivant  le 
certificat  par  lui  donné  au  dos  de  ladite  obligation  en  date 
dudit  jour,  20  novembre  1843."  Le  17  mai  1864,  le  Registra- 
teur fit  un  rapport  supplémentaire  dans  les  termes  suivants  : 
"  En  obéissance  à  un  jugement  rendu  par  la  Cour  Supérieure, 
"  siégeant  à  Montréal,  le  30  avril  1864,  je,  soussigné,  Député- 
"  Registrateur  du  comté  de  Chambly,  certifie  que  robli,<îatiou 
"  mentionnée  au  numéro  deux  de  mon  certificat  filé  en  cette 
"  cause,  et  enregistrée  par  sommaire  le  20  novembre  1843,  est 
"  une  obligation  reçue  devant  Lappare  et  son  confrère,  notaires, 
"  à  Montréal,  le  23  août  1842,  pour  la  somme  de  £87  158  2d, 
"  et  que  c'est  par  erreur  que  ladite  obligation  est  mentionnée 
"  dans  ledit  sommaire  comme  étant  en  date  du  23  août  1843, 
"  et  ôomme  ayant  été  reçue  par  L.  S.  Martin  et  son  confrère, 
"  notaires."  (1)  (8  J.,  p.  156.) 

Louis  Ricard,  avocat  du  Contestant. 

Jodoin  et  Lacoste,  avocats  du  mis  en  cause. 


^jm 


(I)  Le  17  mars  1864,  Smith  J.,  tin  jugement  final  fut  rendu  sur  la  contesta- 
tion du  Demandeur,  après  preuve  faite  et  nxparte,  "  déclarant  et  adjugeant 
"que  les  hypothèques  mentionnées  audit  certificat  sous  les  numéros  1281, 
"  HMi8  et  2565  n'ont  jamais  existé  Hur  propriété  vendue  par  le  shérif  en  cette 
"  cause,"  et,  en  conséquence,  la  cour  :  "  ordonne  et  enjoint  au  prothonotaire 
"  de  cette  cour  de  préparer  un  jugement  ou  projet  de  distribution  des  deniers 
"  prélevés  par  le  Bnérif  en  vertu  uudit  bref,  sans  avoir  égard  auxditea  bypo- 
"  thèquM.'»^ 


m^i 


880 


RAPPORTS  JUDICIAIRES  REVISÉS 


DONATION  PAR  CONniAT  DE  HARIAGE.-ENRE0I8TREHENT. 

CoLTR  Supérieure,  Montréal,  31  mai  1864. 

Coram  Smith,  J. 

AuDET  DIT  Lapointe  v8  Normand,  et  Labossière,  Opposante, 
et  Maillet,  Opposant-Contestant. 

Jugé:  lo.  Que  l'inimeiible,  donné  par  le  mari  à  sa  femme  par  leur  con- 
trat de  mariage  et  saisi  et  vendu  sur  le  mari  à  la  poursuite  de  ses  créan- 
ciers, ne  peut  pas  t^tre  revendiqué  par  la  femme  par  na  demande  en 
nullité  de  décret,  par  suite  ut  à  raison  du  défaut  d'insinuation  ou  enre- 
tîistrenient  de  ce  contrat  de  mariage  dans  les  délais  prescrits  par  la 
loi.  (1) 

2o.  Que,  partant,  la  femme  est  tenue  de  faire  insinuer  ou  enregistrer 
tel  contrat  de  mariage  durant  le  mariage.  (2) 

Le  19  septembre  1862,  Virginie  Labossière,  l'épouse  du 
Défendeur,  produisit  une  demande  en  nullité  de  décret,  allé- 
p^uant  que,  par  leur  contrat  de  mariage,  en  date  du  21  sep- 
tembre 1851,  Brin,  N.  P.,  le  Défendeur,  "  en  considération  de 
"  la  bonne  amitié  qu'il  portait  à  sa  future  épouse,  lui  fit  dona- 
"  tion,  en  pleine  propriété,  de  la  terre  saisie  et  vendue  sur  le 
"  Défendeur,  et  que,  par  la  loi  du  pays  et  le  susdit  contrat,  et 
"  aussi  par  le  fait  du  mariage,  contracté  entre  elle  et  le  Défen- 
"  (leur,  il  a  été  établi  une  communauté  de  biens  entie  eux  et  en 
"  vertu  du  même  contrat  de  mariage  l'opposante  est  devenue  la 
"  pi-opriétaire  en  possession  de  ladite  terre."  Elle  alléguait,  de 
plus,  que  le  Dv'fendeur  avait  consenti  diverses  hypothèques 
dont  il  avait  grevé  cette  terre,  et  ce,  illégalement,  et  l'aurait 
laissé  vendre  et  décréter  sans  adopter  aucun  procédé  pour  la 
protection  des  droits  et  privilèges  de  son  épouse,  et  qu'en  con- 
séquence elle  avait  demandé  une  séparation  de  biens.  L'oppo- 
sant Maillet  contesta  cette  demande  en  nullité  de  décret  faite 
en  forme  d'opposition,  sur  le  principe  que  ce  contrat  de  ma- 
riage n'a  jamais  été  insinué  es  registres  des  insinuations  au 
greffe  de  la  Cour  Supérieure,  dans  le  district  de  Montréal,  dans 
les  limites  duquel  se  trouve  situé  l'immeuble  susdésigné,  ni  dans 
aucun  autre  district.  Il  alléguait  aussi,  que  le  contrat  de  ma- 
riage n'a  été  enregistré  que  le  ou  vers  le  12  septembre  dernier, 
c'est-à-dire,  après  l'expiration  des  délais  prescrits  par  la  loi 
pour  l'insinuation  et  enregistrement  de  donation  entre  vifs  et 
même  après  la  vente  et  adjudication  faite  par  le  Shérif,  de 
l'immeuble  susdésigné,  en  vertu  d'un  bref  d'exécution  émané 
en  la  présente  cause,  laquelle  vente  a  eu  lieu  le  dix-sept  juin 
dernier  ;  que,  nonobstant  la  donation  contenue  au  contrat  de 

(1)  Vide  s.  R.  B.  C.  chap.  37,  sec.  29,parag.  2,  et  art.  807  C.  C. 

(2)  Chap.  37,  S.  R.  B.  C,  sec.  32. 
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mariage,  le  Défendeur  a  toujours  continué  à  posséder  comme 
propriétaire  ledit  immeuble  jusqu'à  l'époque  de  la  vente  et 
adjudication  ;  que,  par  suite  du  défaut  d'insinuation  et  enre- 
«ristrement  de  la  donation  contenue  au  contrat  de  mariage,  le 
Défendeur  a  pu  valablement  aliéner  ou  hypothéquer  ledit 
immeuble  et  la  donation  est  nulle  et  de  nul  effet  quant  à  tous  les 
créanciers  du  Défendeur,  porteurs  d'hypothèques  sur  ledit  im- 
meuble susdésigné,  dûment  enregistrées  avant  ladite  vente  et 
adjudication  et  avant  l'enregistrement  du  contrat  de  mariage  ; 
que  l'h^'pothèque  dudit  opposant  et  contestant  sur  ledit 
immeuble  remonte  au  deux  décembre  1859  ;  que  la  vente  et 
adjudication  dudit  immeuble,  faite  sur  le  Défendeur,  pendant 
qu'il  possédait  ledit  immeuble  et  avant  l'enregistrement  du 
contrat  de  mariage,  est  bonne  et  valable,  et  que  la  demande 
en  nullité  de  décret  par  l'opposante  est  mal  fondée."  Après 
audition  sur  le  mérite,  la  cour  a  déclaré  la  femme  déchue  de 
ses  droits  de  propriété  sur  cette  terre,  lui  réservant  l'exercice 
de  ses  droits  hypothécaires  s'il  y  a  lieu,  et  elle  a  motivé  son 
jugement  comme  suit:  "The  Court  having  heard  opposant, 
Louis  R.  Maillet,  and  opposant,  Virginie  Labossière,  upon  the 
merits  of  the  opposition  made  and  fyled  by  Virginie  Labos- 
sière; considering  that  Virginie  Labossière  hath  failed  to 
establish  any  right  of  property  in  the  immoveable  sold  by  the 
sherift",  on  Défendant;  and,  further,  considering  that  the 
donation  made  in  favour  of  Virginie  Labossière,  by  her  hus- 
band,  under  the  contract  of  marriage  intered  into  between 
them,  is  altogether  of  no  efiect  and  inoperrtive,  as  against  ail 
third  persons,  by  reason  that  the  marriage  contract  was  nei- 
tlier  insimié  nor  enregistered  according  to  law,  anterior  to 
the  enregistration  of  the  claim  of  Maillet.  The  court  doth 
maintain  the  contestation  of  Maillet,  to  the  opposition  of  Vir- 
ginie Labossière,  en  nullité  de  décret,  and  doth  disniiss  the 
aame  witli  co.sts  ;  leaving  to  Virginie  Labossière,  her  rights 
stich  as  they  may  be  declared  to  be  on  the  subsidiary  opposi- 
tion and  conclusions  on  the  distribution  of  the  moneys  now 
before  the  court  according  to  law."  (8  J.,  p,  158.) 

Caktier,  Pominville  et  Bétournay,  avocats  de  Dame  V. 
Labossière. 

DoRioN  et  DORION,  avocats  de  Maillet. 
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ABUS  PREJUDIdABLE  A  L'AORICULTnRE.-JUOES  DE  PAU. 

Circuit  Court,  Montréal,  30  décembre  1863. 

Before  Loranger,  Justice. 

St.  Gemmes  dit  Beauvais,  Appellant,  and  Cherrier,  Res- 
pondent. 

Jugé:  Sur  appel  à  la  Cour  de  Circuit  d'un  jugement  rendu  par  des 
juj^es  de  paix  en  vertu  de  l'acte  d'agriculture  : 

1"  Qtie,  dans  l'espèce,  sous  les  dispositions  de  cet  acte,  les  juges  de 
paix  n'avaient  aucune  jurisdiction  pour  décider  sur  le  montant  des 
dommages  soufferts 

2°  Que  tels  dommages  doivent  être  constatés  par  des  experts  auxquels 
seul  le  statut  a  conféré  l'autorité  requise. 

3"  Que  la  Cour  .sur  tel  appel  prendra  connaissance,  ex  officia,  de  la 
commission  nommant  les  juges  de  paix,  comme  constatant  la  résidence 
de  ceux  qui  ont  rendu  le  jugement  dont  était  api)el. 

Loranger,  Justice  :  This  is  an  appeal  brought  under  tho 
provisions  ot'  the  Agricultural  Act,  (1)  from  a  judgnient  ren- 
dered  by  two  magistrates  sitting  at  Laprairie.  By  the  judg- 
ment  the  Appellant  vvas  condenined  to  pay  a  penalty  forcattle 
entering  on  the  Respondent's  t'arm,  and  also  to  pay  certain  da- 
mages, ïhe  chief  question  ruised  at  the  argument  was  as  to 
whethor  there  is  anything  on  the  record  to  shew  that  the  jus- 
tices ot'  the  peace  had  jurisdiction,  as  being  résident  in  the 
county  where  the  otfence  was  coinmitted.  (2)  The  plea  statos 
in  gênerai  ternis  that  it  did  not  appear  that  the  niagistrates 
had  jurisdiction,  and  that  in  fact  they  had  none,  but  it  does 
not  state  for  what  reason  or  ground  they  had  not  such  juris- 
diction. It  is  to  be  noticed  that  the  case  does  not  conie  up  on 
a  writ  of  certiorari,  but  on  an  appeal  ;  and  I  hold  there  is 
sufficient  before  me  to  shew  that  the  magistrales  had  jurisdic- 
tion and  were  résidents  in  the  county  of  Laprairie.  The  ses- 
sion of  the  magistrates  was  held  "  at  Laprairie  "  where  the 
Défendant  had  his  domicile  and  the  offence  was  coramitted, 
and,  in  additicm  to  this,  the  writ  of  appeal  was  addreased  "  to 
"  Ludger  Ste.  Marie  et  Alexis  Moquin,  Juges  de  Paix  pour  le 
"  district  de  Montréal,  résidents  au  village  de  L>iprairie."  Thf 
commission  of  the  peace,  as  enrolled  in  the  office  of  the  clerk 
of  the  peace,  is  produced  hère,  by  which  it  appears  that  thest' 
justices  were  résidents  of  Laprairie  at  the  date  of  the  commis- 
sion, in  August,  1863.  The  judgment  being  on  the  6th  No- 
vember,  1863,  I  can  not  assume  that  the  justices  had  absented 
themselves  from  the  county  between  thèse  two  dates,  and  had 
merely  come  back  to  décide  the  case.    On  the  contrnry,  1  ani 

(1)  Con.  Stat.  of  L.  C,  ch.  26,  reeiiacted  in  1895. 

(2)  Sect.  38  of  the  Act. 
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liound  to  take  officiai  cognizance  of  the  commission  of  the  jus- 
tices of  the  peace  to  the  saine  extcnt  as  of  the  commission 
of  a  judge  of  this  Court,  or  of  the  attorney  gênerai,  ail 
of  which  appear  in  the  Officiai  Gazette  ;  if  I  do  so,  there  can 
1)u  no  doubt,  the  magistrales  had  jurisdiction,  and  that  objec- 
tion must  be  overruled.  I  am  of  opinion,  however,  that  under 
the  Statute  the  magistrates  could  not  themselves  décide  upon 
the  amount  of  damage,  Vmt  were  bound  to  name  experts  to 
report  on  the  damtige,  and  after  such  report  the  magistrates 
could  award  "  to  the  complainant  the  entount  of  damages  set 
forth  in  the  report.  "  (1)  The  words  of  the  statute,  are  :  "  If 
the  Justice  has  reason  to  believe  that  damage  has  been  •  one, 
lie  shall  forthwith  order  the  parties  contesting,  uniess  they 
forthwith  arrange  the  matter  in  dispute,  between  them  in  his 
présence,  each  to  name  an  expert,  and  the  Justice  himself  shall 
appoint  a  third,  and  the  two  others  also,  if  the  parties  refuse 
to  name  them  ;  the  expert»,  if  so  named,  shall  proceed  as  soon 
as  possible  to  ascertain  the  damages.  .  .  .  and  they  shall  report 
in  writing  to  the  Justice  of  the  Peace,  the  conclu-sions  award- 
od  by  them  in  the  matter.  The  Justice  of  the  Peace,  after  no- 
tifying  the  parties,  and  having  heard  them,  if  présent,  in  fa- 
vour  of  or  against  the  report,  shall  award  to  the  complainant 
the  amount  of  damages  set  forth  in  the  report,  with  the  costs, 
&c.  "  I  look  upon  this  as  imperative  and  as  giving  jurisdic- 
tion to  the  experts  alone  to  décide  on  the  damages.  The  jus- 
tices hâve  therefore  exceeded  their  powers  as  to  the  damages, 
but  bave  not  done  so  as  to  the  penalty.  It  is  for  this  Court  to 
give  the  judgment  which  the  Court  below  should  hâve  given, 
and  as  there  cannot  be  two  final  judgments  rendered  in  the 
some  case,  I  will  .set  aside  the  judgment  and  order  that  an  ex- 
pertise be  had. 

Judgment  :  "  Considérant  qu'aux  termes  de  la  clause  8eme 
du  chap.  26  du  Stat.  Réf.  du  Bas-Canada,  il  est  pourvu  à  ce 
que,  en  matière,  semblable  à  la  présente  espèce,  nulle  partie  ne 
puisse  être  condamnée  à  des  dommages  si,  au  préalable,  une 
expertise  n'a  été  ordonnée  pour  les  constater  par  le  ou  les  juges 
de  paix  saisis  de  litige  ;  et  que  cette  expertise  préalable  est 
aux  termes  et  dans  l'intention  de  statut  tellement  de  rigueur 
(|u'elle  ne  peut  se  suppléer  par  aucun  autre  mode  d'instruction 
et  d'enquête,  et  qu'un  jugement  condamnant  à  tels  dommages 
ne  peut  avoir  de  valeur  légale  qu'en  autant  qu'il  repose  sur 
semblable  expertise  ;  considérant  que  dans  la  présente  espèce 
l'Appelant  a  été  condamné  sans  cette  formalité  essentielle  à  la 
validité  de  ce  jugement,  et  que,  partant,  il  est  entaché  d'er- 
rour  et  doit  être  cassé  ;  casse,  annuUe  et  met  au  néant  ledit 


(1)  Hec.  8,  8ub-Beca.  3  et  4. 
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jugement  du  6  novembre  1863,  et  remet  les  parties  dans  lo 
même  et  semblable  état  qu'elles  étaient  immédiatement  après 
la  clôture  de  l'enquête,  qui  est  cependant  déclarée  ouverte, 
pour  les  fins  de  l'expertise  qui  sera  endossée.  Et  la  Cour,  ren- 
dant le  jugement  que  lesdits  juges  de  paix  eussent  dû  rendre, 
ordonne,  qu'en  la  forme  voulue  par  ladite  clause  Sème,  il  sera 
par  lesdits  juges  de  paix  ordonné  qu'une  expertise  aura  lieu 
pour  constater  les  dommages  si  aucuns  dommages  existent, 
pour  être,  sur  ladite  expertise,  rendu  tel  jugement  final  que 
do  droit,  tant  sur  ce  chef,  que  sur  les  autres  chefs  de  ladite 
plainte,  &c.  &c.  (14  D.  T.  B.  G.,  p.  82.) 

Lanct(jt,  for  Appellent. 

DouTRE,  D'AousT  and  Doutre,  for  Respondent. 


STUDIOS  D'EGUSE.— POURSUITE. 

Cour  Supérieure,  Montréal,  27  juin  1864. 
Coram  MoNK,  J. 

DucHARME  09.  Morrisson  et  al. 

Jugé  :  Que,  dans  l'espèce,  les  défenses  des  Défendeurs,  syndics  à  la 
construction  d'une  Eglise  et  Sacristie,  ne  peuvent  être  rejetées,  sur  le 
principe  qu'ils  n'ont  pas  été  autorisés  par  la  paroisse  à  se  défendre.   (1) 

Le  Demandeur,  ayant  actionné  les  Défendeurs  pour  le  paie- 
ment d'une  somme  de  £166  15s  lOd,  balance  du  prix  stipulé 
en  un  marché  notarié,  intervenu  entre  lui  et  les  Défendeurs, 
en  leur  qualité  de  syndics  pour  surveiller  la  construction  d'une 
église  et  sacristie  dans  la  paroisse  de  St-Gabriel  de  Brandon, 
ces  derniers  plaidèrent  que,  par  suite  de  la  défectuosité  des 
ouvrages,  l'église  et  la  sacristie  menacent  ruine,  et  doivent 
inévitablement  être  reconstruites,  et  ce,  aux  risques  et  périls 
du  Demandeur  qui,  comme  entrepreneur,  est  responsable 
durant  dix  ans.  Les  Défendeurs,  à  une  assemblée,  tenue  par 
•  eux,  comme  syndics,  avaient  résolu  de  se  défendre  et  de 
repousser  l'action  du  Demandeui*.  Les  parties  avaient  été 
entendues  sur  la  défense  au  fond  en  droit  qui  fut  renvoyée 
le  30  avril  1864,  et  la  cause  était  inscrite  à  l'enquête  pour  le 
1er  juin  1864,  lorsque  le  Demandeur  fit,  le  22  juin  1864,  la 
motion  suivante  :  "  Motion  que  les  défenses  produites  par  les 
Défendeurs,  savoir:  deux  exceptions  péretnptoires  en  droit 
perpétuelles  et  une  défense  au  fond  en  fait,  soient  rejetées  de 
la  pro^'édure  avec  dépens,  et  les  parties  rétablies  dans  le 
même  état  où  elles  étaient  avant  l'enfilrre  des  dites  défenses  : 

(1)  V.  art.  19  C.  P.C. 
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1"  Parce  qu'il  n'appert  pas  par  la  procédure,  et  qu'il  n'est  pas 
même  allégué  dans  lesdites  défenses  que  la  paroisse  de  St- 
(Jabriel  de  Brandon  ait  autorisé  les  Défendeurs,  comme  syn- 
dics, dans  une  assemblée  régulièrement  convoquée  et  tenue  à 
cet  effet,  à  ester  en  jugement  et  à  contester  la  présente 
demande  aux  risques  et  périls  de  la  paroisse  ;  2**  parce  qu'en 
l'absence  de  telle  autorisation,  les  Défendeur  n'ont  pas  qualité 
pour  se  défendre  à  la  présente  action,  et  en  faisant  une  con- 
testation outrepassent  les  pouvoirs  à  eux  conférés  par  la  loi  ; 
.S*-'  Parce  que,  malgré  plusieurs  tentatives  faites  par  les  syn- 
dics pour  se  faire  autoriser  par  la  paroisse,  elle  s'est  refusée, 
dans  plusieurs  assemblées,  de  contester  la  réclamation  du 
Demandeur  ;  4*"  Parce  que  le  Demandeur,  ayant  cru  de  bonne 
foi  jusqu'après  la  contestation  liée,  que  les  Défendeurs  étaient 
régulièrement  autorisés  par  la  paroisse,  et  n'ayant  appris,  que 
iwstérieurement  à  la  contestation,  que  tel  n'était  pas  le  cas, 
comme  il  appert  à  son  affidavit  produit,  il  a  droit  de  recourir 
au  présent  moyen  pour  sauvegarder  ses  intérêts  et  obtenir 
justice." 

R  Roy  :  Les  syndics  ont,  par  le  chap.  18,  sec.  16,  des  Statuts 
Refondus  du  Bas-Canada,  des  pouvoirs  limités  qu'ils  ne 
peuvent  outrepasser  ;  ils  sont  délégués  par  la  paroisse  pour 
surveiller  la  construction  «les  églises  et  presbytères,  faire  la 
cotisation  et  la  prélever,  mois  ils  ne  sont  pas  autorisés  à  ester 
en  jugement,  et  ne  peuvent,  en  plaidant,  lier  la  paroisse  qu'ils 
ne  représentent  pas,  s'ils  n'y  ont  été  spécialement  autorisés 
dans  une  assemblée  légalement  convoquée  et  tenue.  Cela  est 
conforme  à  ce  qui  se  pratiquait  en  France  sous  l'ancien  droit  ; 
l'on  sait  que  les  syndics  ou  administrateurs  de  paroisses,  com- 
munes ou  autres  corps,  ne  pouvaient  plaider  en  jugement  sans 
autorisation.  Fréminville,  Communauté  d'hab.,  p.  202  à  206  ; 
Pigeau,  1,  p.  79  et  84;  Lacombe,  Rec.  de  Jur.,  vo.  Commun. 
d'hab.,  p.  119,  ce  dernier  cite  Néron,  2  nota  ;  Jousse,  Paroisses, 
p.  173-226.  Il  est  vrai  que  cette  motion  aurait  dû  être  régu- 
lièrement faite  après  l'enfilure  des  défenses,  mais  le  Deman- 
deur produit  un  affidavit  constatant  qu'il  a  ignoré,  jusqu'après 
la  contestation  liée,  que  les  syndics  n'étaient  pas  autorisés 
par  la  paroisse,  et  que  c'est  un  des  syndics  lui-même  qui  lui  a 
annoncé  qu'ils  avaient  convoqué  des  assemblées  pour  se  faire 
autoriser,  mais  que  la  paroisse  s'y  était  refusée. 

LaFrenaye,  pour  les  Défendeurs  :  Les  syndics  ont  produit 
une  résolution  par  eux  prise  en  une  assemblée  par  eux  tenue 
le  16  avril,  1864,  par  laquelle  ils  ont  déclaré  qu'ils  entendaient 
résister  à  la  demande  du  Demandeur  et  contester  son  action. 
Dans  le  cas  où,  plus  tard,  la  paroisse,  en  recevant  leur  compte, 
serait  justitiable  à  leur  opposer  le  défaut  de  l'autorisation  des 
habitants,  les  syndics  seraient  tout  au  plus  responsables  per- 
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.sunnellcinent  den  faux  frais  occasionnôs  par  leur  contestation, 
dans  le  cas  où  elle  serait  considérée  mal  fondée.  Ceci  n'inté- 
resse aucunement  le  Demandeur  (jui  no  peut  être  reçu  à  exci- 
per  du  droit  d'autrui.  Ce  défaut  d'autorisation  par  la  paroisse 
n'emporte  pas  nullité  de  la  procé  iure  et  du  jugement  rendu 
en  conséipience,  car  ce  n'est  pas,  en  Bas-Canada,  une  nullité 
d'ordre  public,  comme  cela  existe  maiiitenant  en  France  pour 
les  Counnunes.  Bioche,  vo.  autorisation,  commune,  action.  (1) 
En  sorte  que  le  jugement  (jue  le  Deutandeur  obtiendra,  si  sa 
demande  est  jugée  bien  fondée,  pourra  toujours  être  rendu 
exécutoire  tant  contre  les  syndics  <iue  contre  la  paroisse  et, 
conséquemment,  il  n'a  aucun  intérêt  à  faire  rejeter  les  dé- 
fenses des  Déft  ndeurs. 

Peu  Curiam  :  After  an  exaniination  of  the  authorities 
referred  to,  the  Court  does  not  think  that  this  would  be  con- 
sidered  a  matter  d'ordre  piiblic  under  the  old  law  of  France. 
It  is  a  matter  of  discrétion  with  the  Court  whether  the  motion 
should  be  granted  or  not.  The  affidavit  is  not  sufficient  to 
justify  the  granting  of  the  motion  and,  besides,  the  Court 
does  not  consider  itself  justified  by  any  peremptory  law  in 
rejecting  the  Défendants'  pleas.  Take  nothing  by  motion. 
(8  J.,  p.  160.) 

R.  Roy,  avocat  du  Demandeur. 

LaFrenaye  et  Armstrong,  avocats  des  Défendeurs. 


AS80RANCE.-SURREIIDER  OF  POUCT.— ADVAN0E8. 

SuPERiOR  Court,  Montréal,  30th  April,  1864. 
Coram  Smith,  J. 

CONWAY,    EXECUTOR,    V8.    ThE    BrITANNIA    LlFE    ASSURANCE 

Company  et  al. 

Ilcld  :  Ift.  That  the  l'iaintiff,  us  exociitor  to  a  deceareil  person,  whose 
life  had  been  insurel,  being  unable  to  suriender  the  policy  of  insiirance 
to  the  insurance  foinpany.inasmnch  as  said  policy  had  been  transforred 

(  1  )  En  France,  aous  l'ancien  droit,  les  seulea  lois  en  force  sur  la  matière 
étaient  :  l'Rdit  du  nioia  d'avril  l(i83,  la  Déclaration  du  2  août  1687,  et  du  2 
octobre  1703  (qui  n'avaient  pas  été  enregistrés  au  Conseil  Supérieur  de  Qué- 
bec) et  qui  exigeaient  une  autorisation  des  habitants  pour  intenter  poursuites, 
à  peine  dt  nullité  de  la  procédure  et  des  jugements  ;  car  il  est  dit  :  "  Faisons 
"  défense  aux  premiers  juges  de  rendre  aucun  jugement  sur  les  affaires  qui 
"  concernent  les  dites  communautés,  qu'il  ne  leur  soit  apparu  de  la  délibéra- 
"  tion  des  habitants,  à  peine  de  nullité  des  procédures  et  des  jugements  ren- 
"  dus  en  conséquence."  Plus  tard,  par  l'arrêt  du  Conseil  d'Etat  du  8  août 
1713,  Sa  Majesté  avait  étendu  "  toutes  les  formalités  prescrites  par  les  décla- 
"  rations  pour  les  procès  dans  lesquels  les  communautés"  d'habitants  "sont 
"  Demanderesses  à  tous  ceux  qui  pourront  leur  être  faits  oii  elles  seront  Dé- 
"  fenderewen." 
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to cover  aU  advanceH  theii  made,  and  which  might  thereader  be  made 
by  a  Ihird  party,  can  hâve  110  ritiht  to  daim  the  benotit  of  ^aid  polioy, 
HO  long  as  the  daim  of  such  third  party  in  possession  of  said  policy 
r(iiiiain8  in  dispute  and  unsettled. 

2nd.  That  the  settlement  of  such  daim  involves  two  ccparate  and 
independent  ifsues,  which  cannot  he  joined  in  the  saine  action. 

The  judgment  is  âs  t'ollows  :  "  The  Court,  having  heard  the 
parties  upon  the  nierits  of  this  cause,  seen  the  consent  and 
déclaration  of  The  Britannia  Life  Aasurance  Company, 
declaring  qu'elle  s'en  rapporte  à  judice.  Considering  that 
Plaintif!  hath  failed  to  shewn  any  right  of  action  again-st  the 
Britannia  Company  PlaintifF,  in  his  capacity,  not  being  the 
holder  of  the  policy  of  insurance  declared  in  the  déclaration  ; 
and,  further,  seeing  Walsh,  in  his  lifetime,  had  assigned  and 
transferred  over  to  Francis  Martin  the  said  policy,  l'or  a  good 
and  valid  considération,  and  that  Martin  became  thereby  and 
was  the  légal  holder  of  the  policy  under  the  conditions  of  said 
ivssignment;  and,  further,  considering  that  authority  is  ex- 
pressly  given  by  Walsh  to  Martin  to  collect  the  amount  of 
the  insurance  stipulated  for  in  the  policy  to  cover  ail  advances 
then  made  and  which  might  thereafter  be  made  by  Martin  to 
Walsh,  with  an  undertaking  on  the  part  of  Martin  to  pay 
over  any  balance  which  might  be  found  to  be  due  and  owing 
to  Walsh  on  the  payment  of  the  full  claini  of  Martin,  and 
which  claim  remains  now  in  dispute  and  unsettled  ;  and,  fur- 
ther, considering  that,  until  the  settlement  of  this  claim  of 
Martin,  Plaintif!',  in  his  capacity,  can  hâve  no  right  whatever 
to  claim  the  benefit  of  the  policy,  or  obtain  the  possession  of 
the  policy  to  enable  him  to  claim  any  right  under  it  from  the 
Britannia  Company;  and,  further,  considering  that  Martin 
cannot  be  held  or  bound  to  deliver  up  the  policy,  or  part  with 
his  interest  therein,  until  full  and  complète  payment  of  ail 
advances,  which  may  be  found  to  be  due  and  owing  to  him 
according  to  the  tenus  of  the  assignment  ;  and,  further,  consi- 
dering that  the  Britannia  Company,  cannot  be  compelled  to 
pay  the  amount  of  the  insurance,  or  any  part  thereof ,  except 
un  surrender  to  the  company  of  the  policy,  and  seeing  that 
Plaintiff,  in  his  capacity,  cannot  surrender  the  policy  to  the 
C/ompany,  as  Martin  is  in  truth  the  légal  holder  and  proprie- 
tor  thereof,  subject  to  the  conditions  contained  in  the  a.ssign- 
n)ent  ;  and,  further,  considering  that  the  settlement  of  the 
claim  of  Martin,  for  which  the  policy  was  pledged  as  security 
and  claim  for  the  recoveiy  of  the  amount  covered  by  the 
policy,  involve  two  separate  and  independent  issues  which 
cannot  be  joined  in  the  same  action,  not  being  between  the 
same  parties,  and  that  no  judgment  can  be  rendered  in  this 
cause  by  reason  thereof  ;  and,  further,  considering  that  Mar- 
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tin,  whos©  riffhts  are  secured  by  the  assignmont  of  the  p  jlicy, 
cannot  be  called  on  to  surrendor  tho  policy,  excopt  on  pay- 
nient  of  his  claiin  ;  and  cunsiderinj;  that  Plaintiff,  in  hi»  cana- 
city,  haa  not  otfored  to  pay  the  same  or  othorwise  fulfil  nis 
obligations  in  respect  thereof.  Tho  court  doth  dismisa  tho 
action  of  Plaintiff,  with  coata  "  (8  /..  p.  162.) 

A.  and  W.  Robertaon,  attorneys  for  Plaintiff. 

GiiiFFiN,  attorney  for  tho  Britannia  Life  Aaaurance  Com- 
pany. 

ToRRANCE  and  Morris,  attorneys  for  the  said  Défendant, 
Francis  Martin. 


AOnOH  P088E880mE.-B0RRAOB. 

Cour  Super* sure,  Montréal,  30  avril  1864. 
Coram  Smith  J. 

LaLONDE  V8.  Daoust. 

Jugé:  Que  l'action  possessoire  ne  peut  être  maintenue  pour  voies  de 
foit  sur  des  propriétés  contigues  et  non  délimitées  par  Ruite  de  l'incerti- 
tude de  la  poHgession  respective  des  (xarties  et  que,  dans  ce  cas,  elles 
seront  renvoyées  au  pétitoire  ou  à  l'action  en  bornage.  (1) 

Action  en  complainte  de  la  part  du  Demandeur  et  demande 
de  dommages  au  montant  de  S250  pour  voies  de  fait.  Les 
défenses  allèguent  une  possession  contraire  de  la  partie  ou 
lisière  de  terre  sur  laquelle  le  Demandeur  prétend  avoir  été 
troublé.  Après  une  preuve  contradictoire  de  part  et  d'autre, 
la  cour  a  rendu  son  jugement  comme  suit  :  "  The  Court,  cun- 
sidering  that  Plaintiff  hath  failed  to  prove  any  separate  aiul 
distinct  possession,  by  well  defined  and  fixed  bounds  or  metes 
on  the  property  on  which  the  alleged  trespass  is  said  to  hâve 
been  committed,  by  reason  of  which  an  action  poaaessoire  will 
lie  ;  but,  considering  that  the  properties  of  Plaintiff  and 
Défendant  are  contiguous  to  each  order,  and  arc  not  separat- 
ed  by  visible  and  clearly  visible  limites  or  boundaries,  and 
that  the  proof  of  possession  by  Plaintiff,  or  by  Défendant,  is 
not  évidence  of  sucha  possession  as  can  give  ri^c  tu  ('tioti 
possessoire  from  its  vagueness  and  un'  '•tn'  ^ty.  The  court 
doth  leave  the  parties   to  their  rem    '  ^elitoire  or  bor- 

nage, as  they  may  be  advised,  and  dt  .ismiss  this  ion, 
but,  without  costs."  (8  J.,  p.  163.) 

DoRioN,  DoRiON  et  SÉNÉGAL,  avocats  du  De»  landeur. 

Leblanc  et  Cassidy,  avocats  du  Défendeur, 


(1)  V.  art.  9460.  p.  C 
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POf AL  AOnON  FOB  TOTIXO ILLEOALLT  AT  AR  BLECTIOH. 

Circuit  Court,  Montréal,  30th  April,  1864. 
Coram  Berthelot,  J. 
Perry  v8.  Adams. 

//('/'/  ;  Ist.  Tiiat  a  person  who  wiiruUv  votes  at  an  élection  for  a  mem- 
luT  of  Parliament,  witliout  posses-inj?  ail  tlie  qimlitiontiuns  reqiiired  by 
liiw,  will  be  condetnneil  to  pay  the  suui  of  forty  dollars  aiul  coHts  to  any 
(iiie  who  niay  sue  tberefore  as  in  an  action  of  dobt,  aiul  will  be  contrai- 
(jitahle  pur  corj)s,  in  default  of  paynient  within  the  period  to  be  flxed  by 
tho  Court,  uiid^r  the  Consol.  otat.  of  Canada,  cap.  6. 

2nd.  That  the  fact  of  tlie  Défendant,  in  such  an  action,  having  ob- 
tiiined  a  lecal  opinion  of  qualiflcation  to  vote,  wlU  not,  of  itself,  absolve 
him  from  the  penalty  im|)08ed  on  ono  who  wilfiilly  votes  without  having 
hII  the  qualitications  required  by  hiw  for  entitling  him  so  to  vote. 

;5rd.  That  the  rertifled  copies  of  poil  books  dejwsited,  as  required  by 
tlie  above  incntioned  Statute,  with  the  Registrar  of  the  cbunty,  are  va- 
lid  and  Hufhcient  évidence,  in  Courts  of  Law,  of  the  votes  mentioned  in 
tlietn  having  been  polled.  (1) 

4tli.  That  an  action  brought  as  above  against  a  person  for  wilful  vo- 
tin^  without  qualification  is  an  action  of  debt,  and  subject  to  the  rulcs 
$;ovcrning  sucn  actions  and,  consoquently,  a  Défendant  is  bound  to  ans» 
wor  upon  faits  et  articles. 

This  suit  was  brought  under  the  élections  act,(Con8ol.  Sta- 
tiites  of  Canada,  cap.  6,)  to  recover  frora  Défendant  thé  sutn 
of  forty  dollars  alleged  to  be  due  to  Plaintif?,  under  the  pro- 
visions of  that  act,  as  complainant  against  Défendant,  for  ha- 
ving, at  the  élection  for  a  member  or  Parliament  for  the  élec- 
toral division  of  Montréal  Centre,  held  on  the  8th  and  9th 
June,  1863,  wilfully  and  knowingly,  voted  without  the  neces- 
sury  qualifications,  he  being  an  alien.  The  déclaration  con- 
cluded  for  contrainte  par  corps  against  Défendant,  in  default 
of  payment.  The  Défendant  ploaded,  besides  the  gênerai  issue 
tliat  he  had  good  reason  to  believe  himself,  and  that  he  was  in 
tact  entitled  to  vote.  The  évidence  for  Plaintif?  consisted  of 
the  certified  copies  of  the  poil  books  deposited  as  required  by 
law  with  the  registrar  of  the  County,  which  contained  Defen- 
tlant's  name  and  vote,  and  which  wera  brought  up  by  the  re- 
jfistrar  and  proved  to  be  true  copies  by  the  returning  officer 
for  the  division,  by  whom  the  copies  were  made  and  certified' 
according  to  law.  The  fact  of  Défendants  having  voted  was 
also  established  by  his  answers  on  faits  et  articles,  which  con- 
tained an  admission  of  the  fact,  but  coupled  with  the  state- 
liient  that  he  acted  under  légal  advico  in  doing  so.  It  was 
proved,  by  the  deputy  returning  officer,  who  held  the  poil  at 
which  Défendant  voted,  and  by  a  witness  présent  on  the  occa- 
sion, that,  before  his  vote  was  entered,  the  necessary  qualifia 


(1)  V.  art.  1203  ce. 
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cations  were  explained  to  him  by  the  deputy  returning  officer 
and  that  hc  then  deliberately  voted.  On  the  part  ot'  Défen- 
dant, it  was  proved  that  a  lawyer,  in  the  coinmittee  roonj  of 
the  candidate  for  whon»  Défendant  voted,  told  Défendant 
that  he  was  «  good  voter.  The  sam&  witnesses  proved  the  vo- 
ting.  A  certificate,  under  the  hand  of  a  justice  of  the  peace., 
that  Défendant  had  taken  the  oath  of  allegiance,  was  also 

Eroduced.  An  objection  was  raised  during  the  examination  of 
Refendant  on  faits  et  articles  to  his  obligation  to  answer  the 
question  whether  he  had  voted  or  not,  on  the  ground  that  the 
action  was  a  pénal  one,  and  that  Défendant  could  not  be  com- 

gîUed  to  give  an  answer  which  might  criminate  hiinself.  The 
_ourt  overruled  this  objection,  considering  the  action  to  be  one 
simply  of  debt  ;  a  further  objection  was  also  raised  to  the  ac- 
ceptance  of  the  copy  of  the  poU-books  instead  of  the  originals 
which  was  reserved.  The  Defendant's  counsel,  however,  after- 
wards  adrnitted  the  fact  of  the  voting  with  the  qualification 
attached  to  it  in  Defendant's  answer. 

J.  L.  Morris,  for  Plaintiff,  submitted  that  the  case  was  one 
of  debt,  the  statute  requiring  only  an  allégation  of  indebted- 
ness  for  specified  restons  ;  and  that  the  sole  point  which  it 
was  incumbent  on  Plaintiff  to  prove  was  the  fact  of  Defen- 
dant's having  voted.  By  the  statute,  the  burthen  of  proof  was 
on  Défendant  to  shew  that  he  was  qualified.  The  copies  of  the 
poU-books  produced  were  not  unauthorized  copies  ;  they  were 
made  directly  under  the  requirements  of  the  law  by  the  pu- 
blic officer,  and,  by  the  same  authority,  were  placed  in  the 
keeping  of  another  public  officer,  evidently  to  be  resorted  to 
for  the  purposes  of  justice.  Their  eorrectne^s,  in  this  case,  was 
not  even  assumed,  but  was  testified  to  on  oath  by  the  officer 
who  made  them.  In  addition  to  this,  they  had  the  évidence 
of  the  deputy  returning  officer  and  of  another  witness,  to  say 
nothing  of  Defendant's  own  witnesses,  who  proved  that  De- 
fendant  did  vote  and,  beyond  this,  Defendant's  admission  on 
faits  et  acticles.  The  Plaintiff  contended  that  the  subséquent 
modifying  clxuse  in  Defendant's  answer  should  not  be  admit- 
ted.  He  was  asked  if  he  voted  ;  he  adrnitted  he  did,  and  the 
remainder  of  the  answer  was  in  avoidance  of  the  conséquences 
of  his  admission,  and  could  not  destroy  its  weight.  In  support 
of  this  point,  Morris  cited  Ord.  1667,  art.  8,  note  to  art.  8  ; 
Heavisidevs.  Mann.  (1)  Taking  then  the  fact  of  voting  as 
established,  what  proof  did  Défendant  make  to  show  that  he 
was  qualified,  or  that  he  had  good  reason  to  suppose  he  was  ? 
The  vague  statement  of  a  witness  who  heard  a  lawyer  tell 

(1)  Une  partie  ne  peut  être  interrogée  de  nouveau  sur  faits  et  articles  rela- 
tifs aux  mêmes  faits.  {IJemmide  vs.  Àfann,V.  B.  B.,  Québec,  1817i  1  B.  J. 
B.  Q.,  p.  299.) 
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him  that  he  was  a  good  voter.  Why  was  the  lawyer  not  pro- 
duced  to  say  on  oath  what  information  was  given  him  on 
which  to  base  his  opinion  ?  The  Défendant  had  not  attempted 
toshowthathehad  beeninthis  country  three  years,  before  which 
period  of  résidence  he  could  not,  under  any  circumstances, 
hâve  a  right  to  vote.  At  ail  events,  the  irresponsible  dictum 
of  a  lawyer  (not  named)  could  hâve  no  weight,  in  face  of  the 
fact  that  the  law  was  explained  to  Défendant  officially,  by 
the  deputy  returning  officer,  and  that,  in  spite  of  such  expia- 
nations,  and  knowing  that  he  did  not  fuliill  the  conditions  of 
the  law  as  so  explained,  he  voted.  For  it  is  to  be  supposed 
that,  if  he  had  satisfied  the  requirements  of  the  law,  sorae 
proof  of  his  having  done  so  would  hâve  been  made.  The  rule 
of  law  waa  that  "  igncn'aiitia  legis  neminem  excusât,"  and  it 
behoved  Défendant  to  make  out  a  very  strong  case  of  reason- 
able  belief  that  he  was  entitled  to  vote,  to  protect  aim  from 
the  conséquences  of  what  was  undoubtedly  an  illégal  vote. 
This  he  had  failed  to  do  and  he  became  liable  towards  Plain- 
tifF  in  the  tjum  demanded. 

W.  W.  RoBERTsoN,  for  Défendant,  contended  that  the  law^ 
evidently  required  a  wilful  false  vote,  in  order  to  subject  the 
voter  to  the  penalty,  and  that,  if  a  reasonable  ground  of  belief 
were  shown,  the  voter  must  be  held  harmless.  In  this  case, 
Défendant  voted  (for  the  fact  of  voting  could  not  be  denied) 
after  obtaining  the  certificate  of  a  justice  of  the  peace,  and 
being  legally  advised  that  he  was  entitled  to  vote.  The  law 
of  élections  was  not  so  simple  that  no  error  could  be  made  in 
interpreting  it  ;  and  there  was  no  doubt  that,  on  many  points, 
conflicting  opinions  were  held  by  our  leading  lawyers.  The 
law,  as  laid  down  at  the  poil,  was  not  an  authorized  interpré- 
tation ;  it  was  (as  proved  by  the  returning  officer  who  gave  the 
mémorandum  to  each  of  his  deputies)  the  written  opinion  of 
one  légal  gentleman,  from  which  his  confrères  might  very 
possibly  differ  ;  and,  as  it  had  been  shown  that  Défendant  did 
act  under  the  advice  of  a  lawyer,  it  would  be  exceedingly  hard 
to  require  him  to  discriniinate  between  the  merits  of  différent 
légal  opinions.  If  he  was  legally  advised,  he  was  entitled  to 
the  presumption  that  he  acted  in  good  faith,  and  should  be 
absolved  from  the  penalty  which  the  law  plainly  attached 
only  to  wilful  false  voting. 

Berthelot,  J.,  in  rendering  judgment,  said  he  entertained 
no  doubt  as  to  the  merits  of  the  case.  The  fact  of  voting  having 
been  clearly  established,  which  it  had  been  not  only  by  the  cer- 
tified  copies  of  the  poll-books,  but  by  the  évidence  of  witnesses 
on  both  sides,  and  by  the  answers  of  Défendant  on  faits  et  ar- 
ticles, Défendant  was  bound  to  show  that  he  was  legally  quali- 
tied,  or  had  good  reason  to  believe  himself  so.  This  he  had  failed 
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to  do.  There  was  no  proof  whatever  of  qualification,  even  the 
preliminary  requirement  of  a  résidence  oi'  three  years  in  the 
Province  not  having  been  made  out.  The  proof  as  to  his  having 
formed  his  belief  of  qualification  under  a  légal  opinion  was 
indefinite  ;  but,  in  any  case,  it  was  his  duty  to  make  himself  ac- 
quainted  with.  the  law  on  this  subject,  the  more  especially  as  he 
had  already  received  a  warning  at  the  poil,  and  if  he  took  pro- 
f essional  advice,  he  did  so  at  his  risk.  It  would  never  do  that  a 
foreigner  who  might  but  lately  hâve  corne  into  the  country, 
and  who  did  not  take  the  trouble  to  ascertain  his  rights,  should, 
by  merely  getting  some  professional  man  to  tell  hira  that  he 
had  a  vote,  be  absolved  from  the  charge  and  conséquences  of 
having  wilfully  voted  without  qualification.  That  would  be  to 
lay  open  the  poU-books  indiscriminately  to  ail  corners.  With 
regard  to  the  objection  raised  by  the  Counsel  for  Défendant  to 
Défendants  being  asked  on  faits  et  articles  if  he  voted  or  not, 
on  the  ground  of  its  tending  to  make  him  criminate  himself, 
the  Court  was  of  opinion  that  the  action  granted  by  the  statute 
was  simply  one  of  debt,  and  that  the  rules  of  évidence  applicable 
to  ordinary  cases  of  debt  were  in  force  hère.  As  to  the  validity 
of  the  copies  of  the  poll-books  deposîted  with  the  registrar  to 
prove  the  fact  of  a  vote  having  been  given,  the  Court  consider- 
ed  that  the  chief  object  in  view  by  the  législature  in  requiring 
the  copies  to  be  so  deposited  was,  that  they  might  be  obtainable 
and  used  for  the  purposes  of  justice,  without  its  being  necessary 
to  hâve  recourse  to  the  originals  in  the  keeping  of  the  Govern- 
ment. Judgment  for  Plaintitf  in  the  terms  of  his  conclusions, 
with  contrainte  far  corps  against  Défendant  in  default  of 
payment.  (8  J.,  p.  165.) 

J.  L.  Morris,  for  Plaintiff. 

A.  and  W.  Robertson,  for  Défendant. 


ACTION  REDHIBITOIRE.— VICE  CACHE. 

Cour  de  Circuit,  Montréal,  30  avril  1864. 
Berthelot,  j. 
DuROCHER  V8.  BoNE,  et  E.  Contra. 

Jugé:  Que,  par  suite  des  délais  écoulés  depuis  l'échange  de  chevaux 
entre  les  parties,  la  garantie  Htipulée  de  la  part  du  Demandeur  u'en- 
tratne  pa.<*  la  résolution,  mais  donne  lieu  seulement  à  une  diminution 
du  iirix.  (1) 

Jugement  :  "  La  Cour,  considérant  que  l'échange  mentioniK' 
"  dans  la  déclaration  et  les  plaidoyers  a  eu  lieu  entre  les  partiis 

(1)  Vide  1  Troplong,  Vente  n"  53;};  2  Troplong,  Vente  noa.  586  et  690; 
Loysel,  liv.  3,  titre  4,  no.  17  ;  art.  1526  et  1530  C.  C. 
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"  le  dix  juin  1861,  avec  garantie  de  la  part  du  Demandeur  que 
"  le  cheval  brun  qu'il  donnait  en  échange  au  Défendeur,  était 
"  exempt  de  tout  défaut  et  n'avait  pas  de  maladie  cachée.  Con- 
"  sidérant  qu'il  est  prouvé  qu'au  jour  de  l'échange  le  Demandeur 
"  savait  que  son  cheval  était  attaqué  ou  sujet  au  tic  ou  rot,  vice 
"  ou  maladie  cachée  dont  le  Défendeur  ne  pouvait  s'apercevoir, 
"  et  que  sa  valeur  en  était  de  beaucoup  moindre,  et  oue,  bien 
"  que  le  Défendeur  ne  puisse,  dans  les  circonstances  de  la  cause, 
"  et  après  les  délais  qui  se  sont  écoulés  entre  le  10  juin  et  le  27 
"  octobre  1862,  demander  la  résiliation  de  l'échange,  il  peut  né- 
"  anmoins,  vu  la  garantie  qui  lui  a  été  faite  du  cheval,  comme 
"  exempt  de  tout  défaut,  être  admis  à  faire  valoir,  à  l'encontre 
"  de  la  demande,  la  diminution  de  la  valeur  du  cheval,  à  raison 
"  du  tic  ou  rot,  ou  maladie  dont  il  était  attaqué  ;  et  considérant, 
"  enfin,  que,  d'après  la  preuve,  cette  valeur  doit  être  fixée  à  $100, 
"  sur  lesquelles  déduisant  les  $10  payées  et  la  valeur  de  la  ju- 
"  ment  du  Défendeur  à  $30,  il  reste  $60,  a  condamné  le  Défen- 
"  deur  à  payer  au  Demandeur  cette  dernière  somme  avec  inté- 
"  rêt  depuis  le  20  juin  1861,  et  les  fraid  comme  dans  une  action 
"  au-dessous  de  $30,  et  renvoie  la  demande  incidente,  sans  frais. 
(8  J.,  p.  168.) 

LoRAKGER  et  LoRANOER,  avocats  du  Demandeur. 

Drummond  et  BÉLANGER,  avocats  «lu  Défendeur. 


[^  ^1 


SAISIE  GORSERVATOmE.-PROOEDUIIE. 

SuPERiOR  Court,  In  Chambers,  Montréal,  2nd  July,  1864. 

Coram  Monk,  A.  J. 
Duchesnay  et  vir  va.  Watt. 

Hdd:  In  tlie  case  of  a  misie  conservatoire,  under  the  176th  art.  of  the 
custom  of  Paris,  of  a  quantity  of  wheat  on  board  a  vessel,  in  the  port 
of  Montréal,  that  tlie  court  can  authorise  the  removal  by  thu  sheriff 
of  flour  atowed  above  the  vheat,  to  Buch  an  extent  as  to  admit  ot  the 
proper  aeizure  of  the  whet;:.  (1) 

This  was  a  pétition  by  Plaintift,  setting  forth  that  the 
sherift",  who  was  directed,  by  a  writ  of  saisie  conservatoire, 
to  seize  a  quantity  of  wheat,  on  board  a  vessel,  in  the  port  of 
Montréal,  was  unable  to  effect  the  seizure,  in  conséquence  of  a 
number  of  barrels  of  flour  being  stowed  ovcr  the  wheat,  which 
thecapttiin  of  the  vessel  refused  toallow  the  sheriff  toremove, 
and  praying  that  the  sheritf*  be  authorized  to  rembve  the 
flour,  to  such  an  extent  and  in  such  a  manner  as  to  enable 
him  to  effect  the  seizure  of  the  wheat. 

(1)  V.  art.  060  et  841  C.  P.  C. 
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MoNK,  A.  J.  :  Thîs  is  an  application  by  Plaintiffs,  based  upon 
an  intérim  return  of  the  sheriff,  charged  with  the  exécution 
of  a  writ  of  saisie  conservatoire.  It  appears,  by  the  return, 
that  serious  obstacle»  to  the  exécution  of  the  writ  exist,  and 
the  prayer  of  the  pétition  is  that  the  sheriff  be  authorized  by 
a  judge  in  chambers  to  remove  and  overcome  the  obstacles. 
As  the  case  thus  presented  is  of  considérable  importance,  and 
may  resuit  in  very  serious  conséquences  not  only  to  the  parties 
immediately  concerned,  but  also  to  the  jourse  of  trade  in  one 
respect,  it  may  be  proper  that  I  should  state  at  somme  length 
the  grounds  upon  which  my  décision  will  rest.  The  nature 
and  the  extent  of  my  authority  over  the  suject  matter  sub- 
mitted  for  my  détermination  must  in  the  first  place  be  care- 
fully  considered.  I  sit  hère  in  a  simply  ministerial  capacity 
and  I  am  called  upon,  in  so  far  as  this  pétition  claims  the 
exercise  ofmy  authority,  to  perform  exclusively  a  ministerial, 
that  is.  to  authorize  the  sheriff  to  remove  obstacles  of  an 
unusuel  character,  and  to  overcome  illégal  résistance  to  the 
exécution  of  the  Queen's  writ.  The  law  and  the  very  necessity 
of  the  case  empower  me,  exercising  ministerial  functions,  to 
give  such  an  order,  to  confer  the  required  authority  on  the 
sheriff.  But,  beyond  the  strict  limits  within  which  this  minis- 
terial authority  is  legally  exercised,  I  cannot  go.  I  can  adju- 
dicate  upon  no  claims,  I  can  détermine  no  rights.  I  cannot 
suspend,  modify,  or  restrict  the  exécution  of  any  process  or 
order  of  the  court.  I  can  order  no  spécifie  thing  to  be  done  in 
a  case  like  the  présent,  and  upon  an  application  such  as  the 
one  presented.  Bearing  this  in  mind,  I  hâve  next  to  enquire 
whether  the  obstacles  presented  to  the  exécution  of  this  writ 
are  of  a  nature  to  require  and  justify  the  intervention  of  my 
authority,  or  whether  the  ofHcer  charged  with  the  process  in 
question  should  not  be  left  to  act  upon  his  own  responsibility, 
to  desist  from  any  further  proceedings  in  the  matter,  or  to 
take  upon  himself  the  duty  of  removing  the  obstacles  of  which 
he  complains.  The  Plaintiffs  hère  are  prosecuting  certain  rights 
in  virtue  of  a  précise  and  particular  law,  which  undoubtedly 
authorizes  them  to  take  the  proceedings  they  hâve  adopted, 
and  I  find,  moreover,  that  the  course  they  hâve  taken  is,  so 
far  as  I  can  judge,  regular  and  in  strict  conformity  to  the 
regular  procédure  known  to  this  court  and  foUowed  in  like 
cases.  The  I76th  art.  of  the  custom  of  Paris  authorizes  the 
vendor  of  movable  property  for  cash,  or  with  the  expectation 
of  prompt  payment,  to  folio w  the  thing  sold  wherever  he 
may  find  it,  if  the  purchaser  fail  to  pay  as  agreed  ;  and  the 
proceeding  usually  adopted  in  such  case  is  the  saisie  con- 
servatoire, the  particular  description  of  writ  issued  in  this 
case.  The  sheriff  is  ordered  to  seize  a  certain  quantity  of 
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wheat  on  board  the  ship  the  "  Moss  Rose,"  lying  in  the  port 
of  Montréal,  in  the  possession  of  Défendant  Watt.  That  is,  as 
I  read  it,  to  seize  a  certain  quantity  of  wheat  in  the  posses- 
sion of  Watt,  on  board  the  above  named  vessel.  This  writ 
was  issued  upon  the  aiiidavit  of  one  of  the  Plaintiffs,  disclosing 
the  circumstances  wliich  justified  the  issuing  of  the  process, 
and  the  order  for  its  exécution  was  signed  by  one  of  the  judges 
of  this  court.  So  far  ail  is  plain  and  undoubtedly  regular, 
hère  is  a  légal  right  and  a  lawf  ul  remedy  sought  to  be  enforced 
in  a  légal  and  lawful  manner.  If  I  saw  anything  manifestly 
defective  in  thèse  proceedings,  or  plainlj^  preposterous  in 
Plaintiffs  pretensions,  if  there  was  apparent,  upon  the  face  of 
thèse  documents,  capital  blunders  or  manifest  and  fatal 
irregularities,  rendering  the  whole  proceeding  evidently  nuU, 
I  should  probably  give  no  such  order  as  that  askod  for.  This, 
however,  is  not  the  case,  but  precisely  the  reverse.  The  sheriff 
returns  that  he  cannot  exécute  the  writ,  bf  cause  there  is  a 
large  quantity  of  flour  lying  over  the  wheat,  in  the  hold  of 
the  vessel,  and  that  ^ho  captain  will  not  allow  him  to  remove 
this  flour,  and  Plaintiffs  thereupon  pray  that  the  sherifl  be 
authorized  to  take  measures  tû  remove  the  flour,  notwith- 
standing  the  résistance  on  the  part  of  the  captain.  This  is  a 
very  proper  précaution  on  the  part  of  the  sheriff.  He  would 
not  be  justified  in  acting  upon  his  own  authority  and  respon- 
sibility  in  such  a  contingency.  For  a  variety  of  reasons  to 
which  it  is  not  necessary  to  advert,  he  should  be  armed  with 
the  power  asked  for  him.  This  being  the  case,  it  is  clearly  my 
duty  to  give  him  this  power  unless  there  exist  grounds  for 
withholdmg  that  authority.  Now,  this  application  has  been 
informally  resisted  by  the  master  of  the  ship  and  by  third 
parties,  holding  bills  of  lading  of  the  wheat  in  question.  No 
pétitions  hâve  been  presented  by  thèse  parties,  probably  none 
could  be  at  this  step  of  the  proceedings.  They  hâve  corne 
before  me  with  affidavits  and  verbal  statements,  setting  forth 
certains  facts  intended  to  show  that  the  possession  of  the 
wheat  is  not  now  in  Défendant  Watt,  but  is  either  in  the 
master  of  the  vessel,  or  the  banks  holding  the  bills  of  lading. 
This  question  of  possession  is  one  to  which  the  parties  attach 
great  importance,  and  on  which  they  mainly  base  their  oppo- 
sition to  the  granting  of  this  order.  Now,  it  is  quite  impossible 
for  me  to  take  the  contents  of  thèse  affidavits  into  considéra- 
tions. There  is  no  pétition  or  other  proceeding  taken,  to  which 
the  facts  thus  disclosed  will  apply,  or  in  support  of  which 
they  can  be  received,  There  is  no  prayer  on  thfair  behalf,  no 
issue  joineJ  before  me.  I  would  not  be  justified  in  acting  upon 
affidavit  such  as  thèse,  or  upon  mère  verbal  statements  with- 
out  any  written  formai  demand  being  submitted  to  me,  even 
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if  I  weru  hère  exercising  judicial  authority.  But,  assuming 
that  I  could  do  so,  there  is  nothing  in  thèse  afiidavits  or  in 
the  statetnents  and  arguments  of  counsel,  to  warrant  iny 
Buspending  the  exécution  of  this  writ,  or  withholding  this 
authority  froui  the  Hherif}'.  The  master  says  in  his  affîdavit, 
that  the  wheat  i»  on  board  his  ship  a  very  important  fact 
for  Plaintiffs,  and  that  he  is  credibly  informed  that  the  bills 
of  lading,  granted  by  him  to  Watt,  hâve  been  assigued  to 
King,  manager  of  the  Bank  of  of  Montréal,  and  to  the  Bank 
of  Upper  Canada.  The  latter  institution  has  produced  an 
affi<iavit  to  show  that  it  holds  a  bill  of  lading,  and  that 
advauces  hâve  been  made  upon  it.  I  assume  this  to  oe  the  case, 
both  with  respect  to  this  bank  and  the  Bank  of  Montréal, 
and  that  the  bills  were  taken  and  the  advances  made  in  per- 
fect  good  faith  and  legally,  on  the  part  of  both  the  banks. 
I  hâve  now  to  enquire  whether  there  is  euough  in  ail  this 
to  establish  that  Watt  had  been  divested  of  the  possession 
of  the  wheat.  With  regard  to  the  captain,  if  Watt  be  still 
the  légal  owner  and  possessor  of  the  grain,  subject  to  the 
banks'  lien,  he  possesses  for  Watt  ;  his  possession  in  the  eye 
of  the  law  is  Watt's  possession  ;  it  has  been  delivered  to  hira 
as  a  common  carrier,  and  at  the  end  of  the  voyage  it  will 
be  delivered  on  Watt's  order.  The  wheat,  therefore,  cannot 
be  said  to  be  in  the  master's  possession  in  a  sensé  to 
defeat  the  exécution  of  this  writ.  But  it  is  contended,  that 
the  banks  arc  the  légal  owners  and  possessors  of  the  wheat 
under  tne  bills  of  lading.  It  is  quite  true  that,  under  our 
Statute  law,  and  particularly,  in  virtue  of  the  statute  25  Vie. 
cap.  23,  bills,  receipts,  spécifications,  &c.,  transferred  to  banks 
making  advances  upon  them,  carry  a  lien  for  the  fuU  amount 
of  the  advances  made  upon  the  property,  and  the  banks  are 
preferred  over  the  unpaid  Vendor.  So  far  this  law  is  clear  and 
précise  ;  but  does  the  clause  of  the  statute  creating  the  lien 
also  transfer  the  ownership  and  possession  to  the  banks,  or 
does  it  merely  give  them  a  préférence  upon  the  proceeds  to 
the  extent  of  their  advances  ?  As  to  the  ownership  of  the  pro- 
perty, it  plainly  does  not  transfer  it.  Whatever  may  be  the 
efiect  of  the  transfer  of  a  bill  of  lading  at  Common  Law 
between  individuals  and  commercial  firms,  it  has  no  such 
efiect  when  made  to  banks,  unless  the  statute  authorizing 
their  taking  such  security  gives  such  an  effect  to  the  assign- 
ment.  Now,  our  Statute  only  gives  a  lien,  but  does  it  give 
possession  ?  If  so,  Chen  the  captain's  possession  is  the  possession 
of  the  banks,  and  Watt  being  no  longer  the  possessor,  it  la 
argued  by  Ritchie,  counsel  for  the  Bank  of  Upper  Canada, 
that  the  sheriff  is  invading  his  client 's  possession,  that  the 
sheritf  is  a  trespasser  and  may  be  legally  resisted,  and  hence 


DE  LA  PROVINCK  DE  QUÉBEC. 


MT 


this  order  should  not  issue.  Now,  grave  doubts  may  reasohably 
exist,  aixd  do  exist,  as  to  whether  the  légal  possession  of  pro- 
perty  is  transferred  by  assignaient  of  bills  of  lading  to  the 
banks  under  the  clause  of  the  statute,  giving  them  a  lien  for 
their  advances.  The  law  does  not  say  that  possession  follows 
the  bill  of  lading,  and  this  law  is  the  banks'  sole  authority  for 
holding  Huch  bills  as  prcferential  security.  But  this  possession 
niay  be  implied.  A  lien  upon  movable  property  under  the  Com- 
inon  Law  supposes  possession  in  fact,  and  under  that  law  pos-- 
Bession  is  essential.  But  hère  there  exists  a  doubt,  possession 
is  not  necessary,  the  statute  gives  the  lien,  and  that  will 
exist  without  actual  possession.  It  may  be,  as  said  before,  that 
the  banks  are  entitled  only  to  rank  by  préférence  upon  the  pro- 
cceds  to  the  extent  of  their  advances  ;  their  particular  rights  are 
the  création  of  the  statute  ;  they  do  not  resuit  from  the  Conimon 
law.  There  may  be  a  conilict  between  the  article  of  the  Custom 
and  the  provisions  of  the  statute.  If  so,  and  if  a  bank  holding 
a  bill  of  lading  bas  no  control  whatever  over  the  property  on 
which  its  lien  exists,  the  sooner  the  law  is  changed  the  better. 
As  it  is  it  is  not  a  very  clear  law  ;  but  evcn  if  it  was  more  so,  I 
am  not  authorized,  I  havè  no  power  sitting  in  chambers  to 
décide  that  question.  I  cannot  détermine  who  is  owner  or  who 
is  possessor  of  this  property.  To  stop  this  writ,  I  should  hâve 
80  to  décide.  I  should  be  obliged  judicially  to  détermine  the 
validity  and  effect  of  a  bill  of  lading  held  by  the  bank,  and 
this  plainly  cannot  be  But  let  us  pass  from  thèse  considérations 
to  others  of  a  more  gênerai  character.  It  is  easy  to  suppose  a 
case  where  bills  of  lading  might  be  granted  in  fraud  of  the 
first  vendor,  who  might  show  before  the  court,  when  the  case 
came  up  for  pleading  and  évidence,  that  the  bill  of  lading  was 
fraudulent  ;  that  the  party  assigniug  the  bill  was  a  bankrupt  ; 
that  the  bill  was  transferred  to  meet  old  Habilities,  and  etfect 
fraudulent  préférences,  or  that  the  bill  was  granted  before  the 
grain  was  on  board  the  vessel  ;  in  fact,  the  existence  of  circums- 
tances  which  would  render  thè  bill  of  lading  utterly  null  and 
void  as  against  the  first  vendor.  In  such  a  case,  what  a  flagrant 
injustice  would  be  perpetrated,  if  sitting  hère  I  arrested  the 
exécution  of  the  writ,  or  if  I  did  what  was  équivalent  to  it, 
if  I  refused  such  an  order  as  that  required  in  this  case,  simply 
upon  the  exhibition  of  a  bill  of  lading,  and  a  bill  of  lading 
which  might  be  wholly  inoperative  againât  the  PlaintifF.  Sùch 
a  course  would  constitute  a  most  dangerous  précèdent.  I  would 
be  lending  my  authority  as  a  judge  to  aid  the  perpretation  of 
a  fraud.  This  cannot  be.  If  the  rights  of  holders  of  bills  of 
lading  are  to  be  respected,  the  claims  of  the  first  vcndors  are  en- 
titled to  an  equalmeasure  of  protection,  in  sofaras  the  law  affords 
that  protection.  The  sheriff  has  made  a  supplementary  return, 
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by  which  it  appears  that  the  Bank  of  Montréal  bas  served 
upon  hiin  and  also  on  Plaintiffs,  a  protest  intimating  that  they 
beld  a  bill  of  lading  of  tbe  wbeat  from  Watt,  and  warning 
him  not  to  proceed  with  the  scizure.  But  the  same  remarks 
apply  to  this  protest  aa  were  niade  in  référence  to  the  affi- 
davits  and  verbal  statements.  I  cannot  interfère  with  Plaintiffs' 
course  of  proceeding,  they  are  assuming  a  very  great,  a  very 
grave  responsibility,  and  it  is  diffîcult  to  see  with  what  obiect 
unless  thèse  bills  of  lading  were  illegally  or  fraudulently  taken 
by  the  holdera.  They  must,  however,  be  supposed  to  know  their 
own  interest  and  their  own  business  best,  it  is  theirs,  not  mine. 
Something  has  been  said  by  Devlin,  about  the  illegality  of 
touching  other  people's  property,  and  the  danger  to  the  ship 
and  cargo  by  removing  this  flour,  There  are  five  or  six  nffi- 
davits  to  show  that  the  flour  would  be  greatly  injurod,  and 
the  ship  perhaps  sunk  in  case  of  renioval  of  the  flour.  There 
are  six  other  aflidavits  of  stevedores  to  establish  the  very 
reverse.  If  I  am  bound  to  gi*e  this  order  at  ail,  I  must  do  so 
wholly  irrespective  of  thèse  con8ideration&  The  Plaintiffs 
assume  ail  the  responsibility.  The  sheriff  is  ordered  to  take 
every  précaution  in  removing  the  flour,  and  I  hâve  no  doubt 
he  will  do  so,  he  is  moreover,  ordered  to  replace  it  after  the 
wheat  is  removed.  This  pétition  for  thèse  reasons  must  be 
granted  with  this  caution  to  the  sheriff  Pétition  granted. 
(8  J.,  p.  169.) 

Strachan  Bethune,  Q.  C,  for  Plaintiffs. 

B.  Devlin,  (in  interest  of  captain  of  vessel). 

Andrew  Robertson,  Q.  C.  (do.) 

T.  W.  RiTCHiE.  (ir  interest  of  Bank  of  U.  C). 

Opposing  as  Avivyii  Guriœ. 


C01ITE8TATI0N  DE  USTE  ELECTORALE. 

Cour  Supérieure,  Montréal,  15  avril  1864. 

Coram  Smith,  J. 

Ex  parte  Denioer  et  al.  Appelants,  et  La  Corporation  de 
LA  Paroisse  de  Lâprairie,  Intimée. 

Jugé  :  Qu'en  confi>rmité  aux  dispoHitions  du  chapitre  6,  des  Statuts 
Eefondiis  du  Canada,  sei^tioi)  14,  In  cour,  t<iir  requête  de  la  partie  lésée, 
•prÔM  une  enquête  contradictoire,  Huivant  les  errements  de  la  proc<mure 
ordinaire,  ordonnera  au  secrétaire-trésorier  d'inscrire  le  nom  de  telle 
partie  lésée  sur  la  liste  électorale,  et  ce  avec  dépens  contre  lu  «;or(K>ra- 
tion. 

Les  Appelants,  par  leur  requête  présentée  le  3  juin  1863, 
exposaient,  qu'ils  "  possèdent  lu  qualification  requise  par  la 
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loi  pour  voter  aux  élections  des  membres  du  conseil  législatif 
et  de  l'assemblée  législative  de  cette  province,  soit  comme  pro- 
priétaires,  ou  locataires,  ou  occupants  ;  que,  le  26  mai  courant 
était  le  jour  fixé  par  le  conseil  municipal  de  la  paroisse  de 
Luprairie  pour  la  révision  du  rôle  de  cotisation  et  de  la  liste 
des  personnes  qui,  d'après  la  loi,  ont  droit  de  votr  aux  élec- 
tions des  membres  du  conseil  législat  f  et  de  l'assemblée  légis- 
lative, faits  lesdits  rôles  et  listes  d'après  les  exigences  de  la 
lui,  et  que,  dans  les  délais  voulus,  vos  requérants  dont  les 
noms  n'étaient  pas  et  ne  sont  pas  encore  sur  ladite  liste  d'é- 
lecteurs, ainsi  que  quelques  autres  personnes,  ont  déposé  une 
plainte  entre  les  mains  du  secrétaire-trésorier  du  conseil,  par 
le  ministère  de  André  Bétournay,  un  des  dits  électeurs,  deman- 
dant l'insertion  de  leurs  noms  sur  la  liste  et  exposant  leurs 
raisons  ;  que  le  conseil,  s'opposant  à  toute  preuve  de  la 
part  de  vos  requérants,  a,  là  et  alors,  rejeté  la  plainte  et 
refusé  d'entrer  leurs  noms  sur  la  liste  d'électeurs  ;  que  vos 
requérants  sont  tous  qualifiés,  aux  termes  de  la  loi,  pour  voter 
aux  dites  élections,  et  qu'ils  ontdroit  d'être  portés  comme  tels  sur 
la  liste  d'électeurs  et  que  le  conseil,  en  refusant  d'entrer  leurs 
noms  «ur  la  liste,  a  conmiis  une  grande  injustice  envers  eux.  Vos 
requéi-ants  supplient  cette  honorable  cour  vouloir  bien  ordon- 
ner que  leurs  noms  soient  insérés  sur  la  liste  d'électeurs  pour 
la  paroisse  de  Laprairie,  et  que  cette  liste  soit  corrigée  en  con- 
séquence par  le  secrétaire-trésorier  du  conseil  qui  en  a  la 
garde,  immédiatement  après  avoir  reçu  avis  légal  du  jugement 
de  cette  cour,  le  tout  avec  dépens  contre  le  conseil.  '  Avis 
ayant  été  donné  de  la  présentation  de  cette  requête  au  secré- 
taire-trésorier du  conseil  pour  le  3  juin,  elle  fut  accorrlée 
comme  suit  :  "  This  pétition  presented  in  chambers,  on  the  3rd 
june  instant,  and  delay  granted  to  answer  until  saturday,  the 
(Jth  instant.  Montréal,  3rd  June,  1863,  signed,  J.  Smith,  J."  Le 
3  juin,  l'intimée  répondit  par  écrit  aux  allégués  de  cette 
requête  commo  suit  :  "  qu'if  est  vrai  que  les  requérants  ont 
fait  application  au  bureau  de  révision  pour  faire  entrer  leurs 
noms  sur  la  liste  électorale  comme  électeurs  ;  mais  que  tous 
ou  chacun  d'eux  ont  été  justement  répudiés,  parce  (|ue  l'éva- 
luation et  lii  valeur  réelle  de  leurs  propriétés  était  bien  au- 
dessous  de  deux  cents  dollars,  ou  d'une  valeur  annuelle  d'au- 
dessous  de  vingt  dollars  ;  que  <|uel(jues-uns  des  requérants 
n'ont  même  aucune  propriété  quelconque  et  occupent  seule- 
ment de  très  petits  espaces  de  terrains  sur  la  grève,  lesquels 
terrains  sont  complètement  improductifs,  et  que  quelques 
autres  requérants  ont  tenté  de  se  qualifier  exclusivement  en 
vue  de  l'élection  prochaine  et  par  fraude  et  dol  ;  que,  lors  de  la 
présentation  de  la  requête  devant  le  bureau  de  revision,  envi- 
ron vingt-cinq  personnes  ne  se  trouvant  pas  sur  les  listes 
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furent  entrées  sur  la  liste  électorale,  et  ce  sur  la  preuve  qui 
fut  faite  de  leur  qualification,  et  sur  l'application  faite  par  un 
autre  requérant  que  ceux  mentionnés  dans  la  présente  requête 
ou  dans  la  requête  présentée  au  bureau  de  revision  ;  qu'il  res- 
sort de  ce  dernier  fait  que  l'intimée  a  agi  avec  toute  l'impar- 
tialité et  toute  l'équité  nécessaires  en  pareil  eus,  en  entrant 
sur  là  liste  électorale,  lors  de  la  revision  d'icelle,  un  plus  grand 
nombre  de  peraonnes  portées  sur  la  requête  des  Appelants 
qu'elle  n'en  a  inscrits  de  ceux  portés  sur  un  autre  requête  pré- 
sentée par  d'autres  requérants  ;  cni'à  aucune  époque  antérieure 
à  la  présente  loi  électorale  ou  à  la  présente  revision  d"  rôle 
d'évaluation,  les  propriétés  occupées  à  quelque  titre  que  ce 
soit  par  les  Appelant»  n'ont  jamais  été  évaluées  à  la  somme 
requise  par  la  loi  pour  donner  le  droit  de  vote,  et  que  les  pro- 
priétés sont  toutes  estimées  à  leur  pleine  valeur  comptant  et 
même  avec  terme  ;  qu'il  est  complètement  faux  que  1  intimée 
ait  refusé  aux  Appelants  ou  à  leur  agent  le  droit  de  faire 
entendre  des  témoins,  lesquels  ont  été  entendus  par  le  bureau 
de  revision,  lorsqu'il  a  été  requis  de  les  entendre,  et  que,  dans 
presque  tous  les  cas,  il  n'a  été  offert  aucun  témoin  au  soutien 
de  la  demande  des  Appelants  et  qu'aucune  demande  n'a  été 
faite  pour  faire  assermenter  et  entendre  aucuns  témoins  ;  que 
bien  plus  le  bureau  de  révision,  voyant  qu'il  n'y  avait  aucun 
témoin  pour  soutenir  la  prétention  des  Appelants,  en  a  lui- 
même  fait  entendre  afin  d'être  encore  mieux  éclairé  que  par 
l'abstention  significative  des  Appelants  de  faire  aucune 
preuve  ;  que  le  rôle  d'évaluation,  corrigé  par  des  estimateurs 
honnêtes  et  respectables  et  dont  l'exactitude  et  l'impartialité 
ont  été  comme  la  loi  le  requiert,  affirmées  et  attestées  par  le 
serment  solennel  des  estimateurs,  devrait  suffite  pour  guider 
là  conscience  du  tribunal,  et  que  les  Appelants  admettant 
que  le  rôle  d'évaluation  a  été  suivi  pour  la  confection  de  la 
liste,  leur  requête  est  en  conséquence  mal  fondée  et  doit  être 
rejetéc.  Pourquoi  l'intimée  conclut  à  ce  que  la  requête  des 
Appelants  soit  rejetée  avec  dépens  contre  les  Appelants,  et  à 
ce  qu'en  cor  séquence  le  jugement  du  bureau  de  re  vision  soit 
confirmé."  Après  la  contestation  liée  et  la  production  des  arti- 
culations de  faits  de  part  et  d'autre,  la  cour  rendit,  le  15  juin 
1863,  un  jugement  interlocutoire  dans  les  termes  suivants  : 
"  The  couii  doth  order  that  Respondents  do  transmit  forth- 
with  to  this  court  the  record  of  proceedings  had  before  the 
municipal  council  of  the  parish  of  Laprairie,  on  the  applica- 
tion of  Joseph  Deniger  and  others,  the  Appellants,  to  hâve 
their  names  mserted  in  the  voters'  list,  and  the  décision  of 
the  council  thereon,  together  with  ail  papers  and  documents 
and  orders  connected  therewith."  L'enquête  fut  ensuite  ordon- 
née potfr  le  18  juins  et  pluâieuré^témoins  furent  entendus.    Le  8 
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avril  1864,  l'Intimée  ayant  discontinué  sa  contestation,  le 
jugement  fut  rendu  comme  suit:  "  La  cour,  après  avoir 
entendu  les  parties,  l'Intimée  ayant  discontinué  sa  contesta- 
tion avec  dépens,  accorde  les  conclusions  de  la  requête  des 
Appelants,  et  ordonne  que  les  noms  des  Appelants,  savoir. . . 
soient  inscrits  sur  la  liste  électorale  de  la  paroisse  de  Laprai- 
rie,  et  il  est  ordonné  au  secrétaire-trésorier  de  la  municipalité 
d'inscrire  lesdits  noms  sur  la  liste  électorale,  aussitôt  que 
nidification  du  présent  jugement  lui  aura  été  faite,  le  tout 
avec  dépens,  contre  l'Intimée,  comme  dans  une  action  de  pre- 
mière classe.  (8  J.,  p.  175.) 

Magloire  Lanctot,  avocat  des  Appelants. 

Mederic  Lanctot,  avocat  de  l'Intimée. 


: 


HTPOTfiEQUB  LEOALE  DE  LA  FEUB. 

Cour  Supérieure,  Montréal,  1er  avril  1864. 
Coram  Smith,  J. 
Demers  va.  Larocque. 

Jugi  :  Que,  par  suite  de  la  stipulation  d'une  hypothèque  spéciale, 
jusqu'à  concurrence  d'une  somme  fixe  et  certaine,  consentie  par  le  mari 
à  son  éponoe,  pour  ses  droits  mentionnés  dans  leur  contrat  de  mariage 

3 ni  a  été  enregistré,  elle  ne  peut  réclamer  hypothécairement  au-delà 
e  telle  somme  ainsi  stipulée.  (1) 

La  Demanderesse,  par  sa  déclaration,  réclamait  hypothécai- 
rement du  Défendeur  la  somme  de  £769  78  8d,  comme  suit, 
£469  7s8d,  montantdeses  droits  et  reprises  matrimoniales  cons- 
tatées par  le  rapport  du  praticien  sur  sa  demande,  et  en  consé- 
quencede  son  jugement  en  .séparation  de  biens  d'avec  son  époux, 
J.  A.  Porlier  ;  £100  montant  du  mobilier  réservé  propre  par 
son  contrat  de  mariage  ;  £100  pour  son  douaire  préfix,  et  enfin 
£100  pour  son  préciput.  Elle  alléguait  que,  par  son  contrat 
de  mariage,  reçu  le  3  août  1845,  Lacoste,  N.  P.,  portant  com- 
munauté de  biens,  J.  A.  Porlier  lui  avait  constitué  un  douaire 
de  £100,  qu'elle  y  avait  stipulé  un  préciput  de  £100  ;  que  ses 
droits,  dont  son  tuteur  devait  lui  rendre  compte,  ainsi  que 
tout  ce  qu'elle  justifierait  avoir  apporté  en  mariage,  lui  sorti- 
raient nature  de  propre,  et,  quant  à  tels  droits,  jusqu'à  concur- 
rence de  £100  ;  et  pour  sûreté  de  ces  trois  sommes  s'élevant  à 
£300,  son  époux  (depuis  décédé)  lui  avait  donné,  par  tel  con- 
trat de  mariage,  une  hypothèque  spéciale  sur  l'immeuble  dont 
le  Défendeur  est  maintenant  détenteur.  Ce  contrat  de  ma- 
riage avait  été  enregistré  le  8  avril  1847.  Le  30  septembre 

(1)V.  art.  2029  et  2044  ce. 
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1846,  la  Demanderesse  avait  obtenu  une  séparation  de  biens 
et  avait  renoncé  à  la  communauté,  et  le  praticien  avait  cons- 
taté ses  droits  à  £469  7h  8d,  indépendamment  de  £800  men- 
tionnés au  contrat  de  mariage.  Ijb  Défendeur  répondit  à  cette 
demande  par  une  exception  péremptoire,  au  moyen  de  la- 

3uelle  il  alléguait,  que,  par  acte  de  vente  reyu  le  13  mai  1866, 
obson,  N.  P.,  J.  A.  Portier  vendit,  franc  et  quitte,  à  l'auteur 
du  Défendeur  l'immeuble  dont  il  est  question,  que  cet  acte  fut 
enregistré  le  16  mai,  1866,  et,  par  acte  de  vente  reçu  le  18 
mars  1862,  le  Défendeur  fit  l'acquisition  de  cet  immeuble. 
"  Et  le  Défendeur,  aux  ristiues  et  périls  des  représentants 
légaux  de  Joseph- Alfred  Portier,  déclaie  qu» ,  quant  aux  mon- 
tants reclamés  par  la  Demanderesse,  par  sa  présente  action 
pour  douaire,  préciput  et  droits  mobiliers,  il  s'en  remet  à  la 
justice,  acceptant  telle  condamnation  que  cette  cour  jugei'a  de 
prononcer,"  et,  quant  au  surplus,  £469  7s  8d,  le  Détendeur 
soutient  que  la  Demanderesse  est  mal  fondée  ;  que,  dans  tous 
les  cas,  en  loi,  la  Demanderesse  n'a  pas  d'hypothèque  à  récla 
mer  en  vertu  du  jugement  homologuant  le  rapport  du  prati- 
cien et  que,  uiême  en  supposant  que  la  Demanderesse  aurait 
obtenu  une  hypothèque,  en  vertu  du  dit  jugement,  cette  hypo- 
thèque serait  rendue  sans  effet  par  l'enregistrement,  le  15  mai 
1856,  de  l'acte  de  vente  par  Porlier  à  Charles  Larocque.  Pour- 
quoi le  Défendeur  n'en  remettant  à  la  justice,  quant  à  la 
demande  de  la  Demanderesse  en  raison  des  douaire,  préciput  et 
droits  mobiliers  par  elle  reclamés,  et  consentant  à  payer  les 
frais  d'une  action  non  contestée  pour  tel  montant  qui  sera 
accordé  pour  tels  douaire,  préciput  et  droits  mobiliers,  sauf  son 
recours  pour  tels  frais  contre  les  représentants  de  Porlier,  con- 
clut à  ce  que  la  demande  de  la  Demanderesse  pour  le  surplus 
soit  déboutée,  avec  dépens."  (1) 

Barnari>,  pour  le  Défendeur  :  lo.  Il  n'y  a  pas  de  preuve 
que  les  propres  ont  été  vendus,  ou  que  le  mari  en  a  reçu  le  prix. 
Le  jugement  homologuant  le  rapport  du  praticien,  et  le  rapport 
du  praticien  lui-même  ne  peuvent  faire  preuve  contre  un  tiers. 
Bryson  et  al.  et  D'wksov,  auprà,  jk  319,  et  3  R.  J.  R.  Q.,  p.  426  ; 

(1)  Le  31  cléueinbro  1863,  cette  cause  avait  étt^  rayée  du  délibéré  par  le  juge- 
ment suivant:  Berthelot,  J.,  "La  cour,  avant  de  prononcer  au  mérite,  vu 
"  qnïl  a  été  pnHluit  de  la  part  de  la  Demanderesse  au  soutien  de  sa  demande, 
"  le  10  juin,  1864,  un  original  du  rapport  du  praticien  nommé  dans  une  cause 
"  ci-devant  mue  devant  cette  cour  sous  No.  1574,  dans  laquelle  elle  était  De- 
"  nianderesse  contre  Joseph  A.  Porlier,  dans  laquelle  dernière  cause  le  dit 
"  rapport  fait  partie  du  dossier  ou  record,  a  ordonné  que  cette  cause  soit 
"  rayée  du  délibéré,  que  le  dit  rapport  original  soit  remis  par  le  protonotaire 
"  dans  le  dossier  ou  record  ci-dessus  mentionné  sons  No.  1574,  et  qu'il  soit 
*'  permis  k  la  Demanderesse,  si  elle  le  juge  à  propos,  de  procéder  à  l'enquête 
"  de  nouveau,  pour  sulwtituer  à  la  preuve  qu  elle  prétendait  avoir  faite  par 
•  '  l'introduction  du  dit  rapport  en  la  présente  cause,  et  de  la  preuve  testimo- 
«'  niale  par  elle  faite." 
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Macfarlnne  et  McKemie,  9  R.  J.  R.  Q.,  p.  73,  Remarques  du 
Juge  Aylwin.  2o.  Fin  supposant  que  la  femme  aurait  eu  une 
hypothèaue  légale  pour  remploi  de  propres,  ce  que  le  Défen- 
deur nie,  le  Défendeur  invoque  l'opinion  de  ceux  qui  croient  que 
l'hypothèque  légale  est  soumise  à  la  formalité  de  l'etiregistre- 
ment  Oirard  et  Biais  (1)  ;  Comte  et  le  Procureur-général  (2). 
3o.  Même  en  supposant  que  l'hypothèque  légale  serait  en  gé- 
néral affranchie  de  l'enregistrement,  le  tait  que  dans  le  cas  aô- 
tuel  la  femme  a  pris  hypothèt^ue  par  son  contrat  de  mariage 
pour  £300  seulement,  la  rend  non  recevable  à  réclamer  une 
olus  forte  somme  contre  les  tiers.  2  Troplong,  Priv.  et  Hyp., 
No.  550.  Ce  dernier  moyen  ayant  été  accueilli  par  la  cour, 
elle  accorda  à  la  femme  ses  conclusions  hypothécaires  jusqu'à 
coDcurrence  de  £300,  rejeta  le  surplus  de  sa  demande  et 
motiva  son  jugement  comme  suit:  "The  court,  considering 
that  Plaintif)'  hath  established  his  right  in  law,  to  claim  a 
droit  d'hypothèque  on  the  lot  of  lana  and  premises,  aold  to 
Défendant  and  now  in  his  possession  to  the  extent  of  the  sum 
of  three  hundred  pounds  and  interest  thereon  as  hereinaftar 
mentioned,  and  for  no  other  or  greater  sum  ;  And,  considering 
that,  in  and  by  the  contract  of  marria^e  of  Porlier  with  Plain- 
tifF,  it  is  therein  stipulated  that  the  droit  d'hypothèqae  stipu- 
lated  in  lavour  of  Plaintiff  for  the  surety  and  préservation  of 

(1)  Dans  Oirard  va.  Blain,  et  dirern  OppoiiantM,  Jean  Baptiste  C'arrier  et 
Marie  Victoire  Biais,  son  épouse,  réclamaient,  sur  le  produit  des  immeubles 
vendus  en  cette  cause,  comme  appartenant  au  Défendeur,  Jean  Baptiste  Biais, 
la  part  mobiliaire  dans  la  communauté  qui  avait  existé  entre  ses  père  et  mère, 
.Jean  Baptiste  Biais  et  Victoire  Uantron,  et  ce,  par  droit  d'hypothèque  résul- 
tant de  leur  contrat  de  mariage,  d'un  acte  de  tutelle  nommant  Jean  Itoptiste 
Riais  tuteur  à  ses  enfants  et  (Tun  acte  de  partage,  aucun  de  ces  actes  n'ayant 
été  enreuistré.  Le  projet  de  distribution  coUoquait  J.B.  Carrier  et  son  épouse. 
Louis  Biais,  un  créancier  subsétiuent,  réclamant  en  vertu  d'un  acte  dûment 
enregistré,  contesta  cett«  collocation,  prétendant  que  J.  B.  Carrier  et  son 
épouse  avaient,  par  défaut  d'enregistrement,  perdu  leur  priorité  sur  lui.  (^es 
derniers  soutenaient  que  l'hypothèque,  résultant  d'un  contrat  de  mariage,  n'a- 
vait pus  besoin  d'être  enregistrée  pour  conserver  son  rang.  Le  14  octobre  1851, 
la  Cour  Supérieure  iBowen,  J.  en  C,  Duval,  J.,  et  Mekkdith,  J.)  maintint 
la  contestation  de  Louis  Biais,  décidant  qu'un  enfant  qui  réclame  sa  part  mo- 
biliaire de  communauté  dans  la  succession  de  sa  mère,  a  perdu  son  rang  d'hy- 
pothèque sur  les  biens  de  son  père,  son  tuteur,  s'il  n'a  fait  enregistrer  le  con- 
trat de  mariage,  l'acte  de  tutelle  ou  le  partage,  sur  lesquels  sa  réclamation  est 
fondée.  (2D.  T.  B.  C,  p.  87.) 

(2)  Dans  le  cas  d'une  hypothèque  générale,  datée  de  1815  et  affectant  un 
terrain  situé  dans  le  comté  de  Sherbrooke,  et  enregistrée  conformément  aux 
ilispositions  de  l'ordonnance  4  Vict. ,  ch.  30,  le  défaut  d'enregistrement,  dans 
1>!  temps  que  le  statut  10  et  11  (>eorge  IV  était  en  vigueur,  ne  peut  être  invo- 
({ué  à  moins  qu'on  n'établisse  que  le  débiteur  possédait  ce  terrain  au  temps  où 
ce  statut  était  ainsi  en  vigueur.  Une  hypothèque  consentie  par  un  débiteur 
peut  valablement  être  enregistrée  après  son  décès.  Les  hypothèques  ne  sont  pas 
exemptes  de  l'enregistrement  exigé  par  la  sec.  4  du  ch.  30  ue  l'ordonnance 
4  Vict.  {Comte  et  al.  et  La  Reine,  C.  B.  R.,  Montréal,  5  octobre  1857,  Ayl- 
win, J.,  Meredith,  j.,  Shokt,  J.,  et  Badoley,  J.,  confirmant  le  jugement 
de  C.  S.,  Québec,  17  février  1852,  6  R.  J.  R.  Q.,  p.  386.) 
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ail  her  matrimonial  rîghts  shall  extend,  first,  io  the  sum  of 
£100  fer  her  dower,  second,  £100  for  her  preciput,  and  laatly, 
£100  for  ail  other  her  matrimonial  personal  rights  secured  to 
her  by  the  contract,  and  no  more  ;  And,  further,  considering, 
that,  although  Plaintiff  may  exercise  her  recourse  against  the 
estate  of  her  late  husband  for  ail  other  her  rights  settled  and 
established  by  the  rapport  de  praf/i-cien,  and  the  judgment 
thereupon,  yet,  as  regards  Défendant  in  possession  of  the  land 
so  mortgaged  and  hypothecated.  Plaintif!*  had  no  other  or  fur- 
ther claim  thereon  than  a  claim  to  tho  extent  of  three  hun- 
dred  pounds,  as  atated  aforesaid  ;  And,  furtlier,  considering 
that  the  parties  to  the  contract  of  raarriage  having  limited 
the  hypothèque  on  the  lot  of  land  mentioned  specially  in  the 
contract,  to  the  sum  of  £100  for  ail  personal  rights  in  respects 
of  the  claim  of  the  wife  against  her  husband  ;  Plaintiff  can- 
not  now  claim  by  law  any  further  or  greater  claiu»  therefore  ; 
Doth  déclare  the  immoveable  property,  mentioned  and  des- 
cribed  in  the  déclaration  in  this  cause,  mortgaged  and  hypo- 
thecated for  the  payment  of  the  sum  of  $300.   (8  J.,  p.  178.) 

DoUTRE  et  Daoust,  avocats  de  la  Demanderesse. 

Barnard,  avocat  du  Défendeur. 


AOnOIl  HTPOTHEOAIBE. 

Cour  Supérieure,  Montréal,  30  avril  1864. 
Coram  Loranger,  J. 
Ward  v8.  Robertson  et  al. 

Jugé:  Que  les  Syntiios  à  la  masse  en  déconfiture  d'un  insolvable  ne 
sont  pas  des  tiers-détenteurs  possesseurs  civils  contre  lesquels  une  ac- 
tion hypoiliécaire  puisse  être  exercée.  (1) 

Le  Demandeur  réclamait  $818.88  hypothécairement,  des 
Défendeur.»»,  comme  étant  détenteurs  et  en  possession  d'un 
immeuble,  en  leur  qualité  de  syndics  à  la  faillite  d'un  nomn)é 
Brown,  et  sur  lequel  immeuble  ce  dernier  avait  fait  cons- 
truire dea.<  maisons,  et  pour  le  plâtrage  desquelles  mai- 
sons le  Demandeur  avait  été  employé  par  lui,  et  pour  la- 
quelle somme  le  Demandeur  avait  pris  une  inscription  hy- 
pothécaire, au  moyen  des  procès-verbaux  requis  par  la  loi 
en  pareil  cas.  Le  Demandeur  alléguait  son  privilège  spécial 
d'ouvrier  sur  cet  immeuble  qui  avait  été  cédé  par  le  failli  aux 
Défendeurs,  ses  syndics,  par  acte  notarié  reçu  le  30  juin,  1863, 
ainsi  que  toute  la  masse  de  ses  biens,  pour  le  compte  et  le  pro- 


(I)  V.  AVt.  772  V.    P.  C;.  et  art.  'iOfiS  C.  C. 
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fît  de  ses  créanciers,  conformémont  aux  termes  d'un  contrat 
d'atermoiement.  Diverses  exceptions  et  défenses  furent  plaidéea 
par  les  Défendeur  ;  mais  comme  l'action  a  été  renvoyée  sur 
un  moyen  qui  n'y  est  pas  invoqué,  il  est  inutile  de  les  réciter. 
La  Cour  a  motivé  son  jugement  comme  suit  :  "  La  Cour,  con- 
sidérant que  les  Défendeurs,  en  leur  qualité  de  syndics  à  la 
masse  en  déconfiture  de  John  Brown,  en  laquelle  qualité  ils 
sont  poursuivis  hypothécairement,  comme  détenteurs  de  l'im- 
nieuble  décrit  au  libellé  de  la  demande,  ne  sont  pas,  aux  yeux 
de  la  loi,  des  tiers  détenteurs,  possesseurs  civils,  contre  lesquels 
une  demande  ou  action  hypothécaire  puisse  être  exercée,  écar- 
tant les  moyens  de  défense  soulevés  par  les  Défendeurs,  sur 
lesquels  il  n'y  a  pas  lieu  de  prononcer,  a  débouté  et  déboute 
le  Demandeur  de  son  acticm,  sans  frais,  vu  que  les  Défendeurs 
n'ont  pjis  invoqué  le  moyen  sur  lequel  le  présent  jugement  est 
rendu."  (8  J.,  p.  180.) 

McGee  et  Walsh,  avocats  du  Demandeur. 

C     'ss  et  LuNN,  avocats  des  Défendeurs. 
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SL&NDEB.— PLBADDfGS. 

SuPEBiOR  Court,  Montréal,  18th  Jiine,  1864. 
Coram  Monk,  A.  J. 

McLean  v8.  Short. 

Held  :  That  in  an  action  of  damages  for  verbal  slander.  it?8  not  ne* 
coijsary  to  set  ont  in  the  déclaration  the  précise  words  complained  of, 
and  the  allégation  giving  certain  words  coniplained  of,  '*or  worda  to  the 
.vrtmr  «jf(Ct,"  is  sufflcient. 

The  Plaintiff  sued  Défendant  for  S800  damuges  alleged  by 
her  to  hâve  been  suffered,  because  Défendant  "  without  any 
just  cause,  but,  maliciously,  wrongfuliy,  and  illegally,  did  say 
aiirl  publish,  in  the  présence  of  several  persons,  in  speakingof 
aiid  alluding  to  Plaintiff,  and  respocting  Plaintiff  and  her  clm- 
nicter,  the  foUowing  words,  or  words  to  the  same  effect  :  " 
"  Mary  McLean  is  a  common  prostitute,  a  noted  thief,  and  has 
licen  cured  twoorthree  times  of  the  bad  disorder  by  Dr.  Woi- 
tliington  of  Sherbrooke."  The  Défendant  demurred  to  the 
•  leclnration  "because,  by  law,  Plaintiff  ought  to  hâve  alleged 
absolutely  and  positively  in  her  declaratio  i  the  very  word  < 
alleged  to  hâve  been  used  by  Défendant,  and  not  that  he  used 
certain  words,  or  others  to  the  same  effect,  but  which  are  not 
«lisclosed."  The  parties  were  heard  on  the  deinurrer  and  the 
Codrt  dismissed  it,  with  the  remark,  that  it  had  been  decided, 
in  the  Court  of  Appeols,  in  the  case  of  BeavAlry  and  Papin 
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verha"  of  the  slander  need  not  be 


(1)  that  the  "  ipaissima 
alleged.  (8  J.,  p.  181.) 

DuNLOP  and  Browne,  for  Plaintiff. 

Rose  and  Ritchie,  for  Défendant 


PRAOnOE.-DEFAULr  TO  AH8WER  PLBA. 

Court  of  Queen's  Bench,  Montréal,  19th  November,  1863.  • 

Coram  Lafontaine,  C.  J.,  Duval,  J.,  Meredith,  J., 
Mondelet,  j. 

In  Appeal  from  the  Superior  Court,  District  of  Bedford. 

Omie  Laorange,  Plaintiff  in  Court  below,  Appellant,  a  <( 
Henry  Carlisle,  Défendant  in  the  Court  below ,  Kes- 
pondeni 

12  Vie,  Cap.  38,  §  85,  has  the  following  enactment  :  "  And  be  it  en- 
acted  that  in  any  pleading  in  any  contested  civil  case,  every  alléga- 
tion of  fact,  the  triith  of  which  the  opposite  party  Hhall  nut  expressly 
deny,  or  déclare  to  be  unknown  to  him,  shall  oe  lield  to  be  admitted  by 
him."  And  23  Vie,  c.  57,  §  37,  has  the  following  :  "  Any  party  in  the  Su- 
perior Court,  or  in  the  Cin  uit  Court  in  appealable  case-,  entitled  to  fyle 
an  answer  or  reply,  ahall  be  boiind  to  fyle  the  same  within  the  delp,\ 
prescribed  by  law,  but  shall  be  foreclosed  from  fyling  the  same  by  t".t 
raere  lapse  of  the  delay,  vithout  being  entitled  to  u  deiuand  of  sticl 
answer  or  reply  ;  and  in  the  case  of  no  answer  or  reply  being  fyled  with- 
in the  delay  prescribed  by  law,  iesue  shall  be  deemed  joined  by  the  pro- 
ceedings  aiready  fyled»"  (2) 

Ileld:  1"  That  a  Plaintiff  who,  in  his  déclaration,  expressly  déclares 
"  that  the  sum  of  nioney,  in  tlie  ttaid  promissory  note  S|>ecified,  iH  now 
wholly  due  and  unpaid,"  and  who,  in  effeot,  repeats  that  déclaration 
in  bis  articulation  of  facts,  cannot,  under  12  Vict.,  c.  38,  ?  85,  and  23 
Vie,  c.  57,  §  S7,  in  conséquence  of  his  failure  to  fyle  an  answer  to  De- 

(1)  Dans  Beandry  vs.  Papin,  action  pour  injures  verbales  intentée  par  l'ap- 
pelant contre  l'intimée.  Dénégation  générale  de  la  part  de  l'Intimé.  La  cause 
ayant  été  jugée  par  le  jury,  ce  dernier  rendit  un  verdict  défavorable  à  l'Ap- 

Ïtelaiit  ((ui  tit  ensuite  motion  pour  un  nouveau  procès.  Le  25  septembre  1856, 
a  Cour  Supérieure  rejeta  cette  motion  et,  le  30  septembre  1850,  sur  motion 
de  l'Intimée,  débouta  le  Demandeur  de  son  action.  Reaudry  interjeta  appel, 
prétendant  que  la  cause  de  la  défavour  du  verdict  provenait  du  résumé  fait 
par  le  juge  et  que  le  verdict  était  contraire  ii  la  preuve.  L'Intimé  soutint  que 
le  jury,  étant  le  seul  juge  du  fait,  avait  seul  le  droit  de  prononcer  si  la  preuve 
était  satisfaisante  ou  non  ;  que  la  preuve  était  contradictoire  et  qu'en  consé- 
quence le  verdict  du  jury  devait  être  confirmé.  Le  12  mars  1857,  la  Cour  du 
Banc  de  la  Reine(LAKONTAi.NE,  J.  en  C,  Aylwin,  J.,  Diival,  .'.,  dissident. 
etCAKoN,  J.)  cassa  les  jugements  de  la  Cour  Supérieure,  décident  que  les 
discours  et  propos  attribués  &  l'intimé  é'^aient  injurieux  et  propre:^  à  nuire  au 
caractère  et  h  la  réputation  de  l'Appelant  ;  que,  «l'après  la  preuve  faite  devant 
le  jury,  l'Intimé  avait  tenu  ces  discours  et  propos  injurieux  au  temps  et  en  la 
manière  allégués  par  l'action  ;  qu'en  conséijuence  le  verdict  du  jury  eu  cette 
cause  était  contraire  &  la  preuve  et  qu'il  y  avait  lieu  à  un  nouveau  procès. 
(iy.,p.  114.) 

(2)  V.  art.  138,  140,  et  144  C.  P.  C. 
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fendant'» plea,  b«  held  to  hâve  admitted  that  the  note  has  been  pald 
and  discharged,  as  alleged  by  Defendant'B  plea. 

2°  That  a  Plaintiff  who  ha8  failed  to  fyle  an  answer  to  an  affirmative 
plea  is  not,  under  23  Vie,  c.  67,  in  conséquence  of  that  fiiilure,  to  be  con- 
sidered  in  the  same  position  as  he  would  bave  been  if  he  had  been  for- 
mally  foreclosed,  under  12  Vict.,  c.  38,  from  answering  such  plea. 

The  factum  of  Appellent  contained  the  following  state- 
ments  :  "  Le  jugement  dont  est  appel  a  été  rendu  par  le  Juge 
McCoRD,  à  Sweetsburg,  dans  le  District  de  Bedford,  le  19 
Septembre,  1826,  et  est  conçu  dans  les  termes  suivants  : 
"  The  court  doth  adjudge  and  condemn  Défendant  to  pay  and 
"  satisfy  to  Plaintift'  the  sum  of  $204.84,  composed  as  foUows, 
"  of  the  sum  of  $198.88,  amount  of  Defendant's  promissory 
"  note,  dated  '  Waterville,  July  13th,  1861,"  payable  to  Chaun- 
"  cey  Warner,  or  bearer,  on  demand,  with  mterest  annually, 
"  and  of  the  sum  of  $5.  96  being  the  interest  on  the  amount  of 
"  said  promissory  note  calculated  up  to  the  thirteehth  day 
"  of  January,  1862,  together  with  interest  on  $198.88,  from 
"  the  thirteenth  day  of  January, *1 862,  untiî  paid,  and  costs 
"  of  suit."  L'Appelant  avait  rencontré  cette  action,  1°  par  une 
défense  au  fond  en  droit  qui  fut  déboutée  ;  2°  par  une  excep- 
tion de  paiement  motivée  comme  suit  :  "  And,  without  waiver 
"  of  the  foregoing  défense  en  droit,  but,  on  the  contrary, 
"  reserving  to  himself  ail  the  benefit  thereof.  Défendant,  for 
"  further  plea  to  PlaintifT's  action,  saith  that,  long  prior  to 
"  the  institution  of  PlaintifTs  action,  the  note  referred  to  in 
"  Plaintiff' s  déclaration  was  and  is  fully  paid,  satisfied  and 
"  extinguished,  as  Défendant  will  prove.  Wherefore  he  prays 
"  for  dismiss(.'l  of  PlaintifTs  action  with  costs."  L'Intimé  ne 
produisit  aucune  réponse,  ni  générale,  ni  spéciale,  à  l'encontre 
de  cette  exception  de  paiement,  et,  après  avoir  produit  une 
articulation  de  faits  inutile  et  sur  lesquels  aucune  preuve  ne 
(levait  être  produite,  mais  qui,  du  reste,  fut  spécialement  niée 
par  l'Appelant,  il  inscrivit  la  cause  pour  la  preuve  sur  la  con- 
testation soulevée,  ou,  pour  se  servir  de  ses  propres  termes, 
"  on  the  issue  therein  raised,"  et  pour  l'audition  finale  au  mérit/e 
à  la  fois,  le  seizième  jour  de  septembre  dernier.  L'Appelant,  s'en 
tenant  au  défaut  de  l'Intimé  d'avoir  répondu  à  son  exception 
(U*  paiement,  et  au  bénéfice  et  privilège  que  la  loi  lui  accorde 
<ii  pareil  cas,  ne  produisit  aucun  témoin  ni  aucune  preuve,  à 
l'enquête,  du  paiement  de  billet,  tel  qu'allégué  dans  son  excep- 
tion, preuve  (ju'il  ne  pouvait  faire,  d'ailleurs,  qu'en  obtenant 
une  commi8sio7i  rogatoire  pour  examiner  des  personnes 
résidant  dans  len  Eta*°-Uni8  et  témoins  de  ce  paiement  ;  et, 
lors  de  l'arguiuent,  il  sot.tint  (jue  l'Intimé,  n'ayant  aucunement 
répondu  à  sa  dite  exception,  cette  dernière  et  tous  les  faits 
(|u'eile  contt'nuit,  et,  plus  piirticulièrement  l'allégation  du 
paiement  du  billet  étaient  prouvés  et  admis  par  l'Intimé  même. 
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Malgré  ces  prétentions  de  l'Appelant,   la   Gour   Inférieure 
accorda  jugement  en  faveur  de  l'Intimé,  mais  à  ses  risques  et 

férils,  ce  qu'il  accepta  Aujourd'hui,  comme  en  Cour  Inférieure, 
Appelant  soutient  que  le  paiement  qu'il  a  plaidé  à  l'encontre 
de  l'action  de  l'Intimé  est  prouvé,  et  que  l'action  devait  et 
doit  être  déboutée,  avec  dépens.  Si  l'on  consulte  les  lois  de  la 
procédure,  qui  nous  régissent,  l'on  trouvera  plusieurs  dispo- 
sitions, tant  du  droit  commun  que  de  nos  statuts,  concluantes 
en  faveur  de  la  cause  de  l'Appelant.  Le  principe  qu'il  invoque, 
on  le  trouve  d'abord  dans  les  lois  de  la  procédure  de  l'Angle- 
terre et  des  Etats-Unis,  comme  l'enseigne  Philipps,  dans  son 
traité  de  la  preuve  (édit.  américaine  annotée  1850),  vol.  4, 
notes  to  vol.  1,  pp.  604  et  608.  On  trouve  également  cette  règle 
de  procédure  expressément  formulée  dans  les  lois  de  la  pro- 
cédure civile  du  Châteletde  Paris.  Jousse,  Traité  de  la  justice, 
s'exprime  en  ces  termes,  sur  ce  point,  à  la  p.  86e  du  tom.  1  : 
'•  Mais  si  l'action  parait  suffisamment  prouvée,  le  juge  ex- 
"  aminera  les  exceptions  du  Défendeur,  pour  voir  si  ces  excep- 
"  tions  détruisent  l'action  du  Demandeur  ;  car,  si  ces  défenses 
"  détruisent  et  anéantissent  entièrement  l'action,  sans  répliques 
"  valables  de  la  part  du  Demandeur,  le  juge  doit  pareillement 
"  donner  congé  de  la  demande,  de  la  même  manière  que 
"  si  la  demande  n'était  pas  prouvée."  Pigeau,  Traité  de  la  pro- 
cédure civile  du  Chdtelet  de  Paris,  tom.  I  p.  269  décide  de 
même  :  "  Si,  dit-il,  celui  contre  qui  les  faits  sont  articulés  no 
"  les  dénie  pas,  ils  sont  tenus  pour  avoués  et  l'on  juge  en  con- 
"  séquence.'  En  cela,  nos  statuts  provinciaux  n'ont  fait  (|ue 
confirmer  les  règles  du  droit  commun  suivi  dans  ce  p&ys.  On 
lit,  en  effet,  à  la  12e  Vict.,  ch.  38,  sec.  8P,  au  ch.  73,  sec.  76, 
p.  741  des  stat.  réf.  du  Bas-Canada,  la  disposition  suivante  : 
"  Dans  tout  plaidoyer,  dans  une  cause  civile  contestée,  toute 
"  allégation  de  faits  dont  la  partie  adverse  ne  niera  pas  expres- 
"  sèment  la  vérité,  ou  qu'elle  ne  déclarera  pas  lui  être  inconnue, 
"  sera  considérée  comme  admise  par  elle."  La  justice  de  cette 
disposition,  tant  du  di-oit  commun  que  de  nos  statuts,  n'est 
pas  douteuse,  et  est  exposée  en  de  bien  belles  paroles  par  le 
juge  Aylvvin,  pour  et  au  nom  de  la  maj()»*ité  de  la  cour,  dans 
une  cause  de  Copps,  Appelant,  et  Copps,  Intimé,  (l)  où  l'on 
lit,  ce  qui  suit  :  "  Novv,  a  large  portion  of  the  services  were 
'•  rendered  in  Upper  Canada,  and,  te  prove  them,  the  party 

(I)  On  doit,  aux  termes  de  la  sec.  85  du  ch.  38  du  statut  12  Vict.,  nier 
expressément,  dans  une  défenae  au  fon-l  en  fait,  chacun  de»  faits  allégués  <lo 
,  la  déclaration  du  Demandeur,  autrement  ces  faits  soi  ont  tenus  pour  a>'om'.s. 
{Coppnei  CoppH,  C.  R.  B.,  Montréal,  11  juillet  18.">1,  Rou.anu,  J.,  ilissideiit, 
Pankt,  J.  et  Aylwin,  J.,  confirmant  de  C.  S.,  Montréal,  Howkn.  .1.  en  C  et 
MliRKDiTii,  J.,  qui  avif.it  confirmé  le  jugement  de  C.  C,  l)i  v.vL,  J.,  le»  deux 
juges  composant  la  Cour  Supérieure  ayant  exprimé  dus  opinions  différentes, 
3R.  J.  R.  Q.,  p.  107). 
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"  Respondent  would  liave  been  obliged  to  sue  out  a  com- 
"  Tïiiasion  rogatoire  to  Upper  Canada.  Had  he  done  so,  the 
"  Défendant  inight  hâve  snid  to  him  :  "  I  never  denied  the 
"  fact  of  the  services  having  been  rendered  ;  you  hâve  gone 
"  into  unneceasary  évidence  and  must  pay  the  costs  yourself. 
"  I  deein  the  section  of  judicature  act  I  hâve  quoted  above  to 
"  be  one  of  the  most  wholesoine  and  bénéficiai  provisions  of 
"  the  existiug  law."  Aujourd'hui,  comme  dans  le  cas  de  l'Ap- 
pellant  Copps,  si  l'Appelant  en  cette  cause  eût  pris  une  covi- 
Tïiiaaion  rogatoire  pour  les  Etats-Unis,  dans  le  but  de  prouver 
par  témoins  le  paiement  du  billet  en  question,  l'Intimé  aurait 
pu  lui  répondre  :  "  I  never  denied  the  fact  of  the  payment 
"  having  been  made  ;  yo»  hâve  gone  into  unnecessary  évidence 
"  and  must  pay  the  costs  yourself."  D'ailleurs,  le  principe  que 
l'Appelant  invoque  a  été  reconnu  dans  deux  autres  causes 
jugées  par  la  Cour  Supérieure  de  Montréal,  savoir  ;  St.  John 
vs.  Delisle  et  al.  (1),  et  McQregor  va  McKemie  et  al.  (2).  Il 
est  vrai  que,  dans  ces  deux  dernières  causes,  la  décision  ne  va 
pas  aussi  loin  que  celle  de  la  Cour  d'Appel,  dont  nous  avons 
parlé  plus  haut,  un  certain  partage  d'opinions  existant  sur 
l'effet  du  mot  expreHaérnent,  que  contient  la  clause  76e  du 
ch.  83  des  stat.  réf.  du  Bas-Canada  ;  mais,  d'un  autre  côté,  il 
ne  semble  pas  douteux  que  ces  deux  dernières  décisions 
établissent  clairement  que  la  partie  qui  ne  nie  pas,  ni  générale- 
ment, ni  expressément  et  en  aucune  manière  quelconque,  les 
faits  allégués  par  son  adverse  partie,  est  censée  et  considérée 
les  avoir  admis,  et  qu'alors  il  n'est  pas  nécessaire  d'en  faire 
aucune  preuve  à  l'enquête. 

The  Respondent  stated  his  case  as  follows  :  The  Respondent 
brought  his  action  on  a  promissory  note  in  which  it  is  specially 
alleged,  "  that  the  said  sum  of  money,  in  the  said  promissory 
"  note  specified,  is  now   wholly  due,  and   unpaid,  as  appears 

(1)  Lu  ce:'tifîcat  de  l'huissier  n'est  pas  une  preuve  authentique  de  la  signi- 
Hcation  d'un  transport  fait  devant  notaires.  Une  réponse  générale  ii  un  plai- 
doyer est  sf.tfisante  pour  obliger  le  Défendeur  à  faire  Ir.  preuve  des  allégués  do 
ce  plaidoyer.  (St.  John  r*.  lielisle  ef  ni.,  C.  S,,  Montréal,  30  «lëuembre  \Wd\, 
Dav,  J.,  Smith,  .T.  et  Mosdelkt,  .T..  3  H.  J.  P   Q.,  p.  121.) 

(2)  Dans  McOregor  r».  Mackenzie  et  al.  actions  contre  \^^  souscripteur  et 
l'endosseur  de  deux  billets  à  ordre.  Les  IVéfendeurs  plaidérfci~t  que  les  billets 
avaient  été  obtenus  frauduleusement  et  sans  considération  e.  (ju'ils  ont  étt 
transmis  au  Demandeur  par  collusion  c.tre  lui  et  le  dtrnier  po'-teur.  A  l'un- 
i|uête  le  Demandeur  piouva  les  principales  allégations  de  sa  déclaration.  Les 
Défendeurs,  au  contraire,  ne  firent  aucune  preuve,  mais  à  l'audition  préten- 
<lirent  que  le,  Demandeur  n'ayant  pas  expressément  nié  la  vérité  dv>s  allégués 
do  leur  plaidoyer,  ces  allégués  en  vertu  des  dispositions  de  la  sec.  8.1  de  l'acte 
de  judicature,  devaient  être  tenus  comme  admis.  Le  16  avril  1851,  la  cour 
(Day,  j.,  Vanfkijhjn,  J,  et  Munuelet,  J.),  jugeant  que  le  Demandeur  avait, 
en  vertu  de  la  section  ci-dessus  citée,  nié  suffisamment  les  allègues  do  la 
défense,  rejeta  les  prétentions  des  Défendeurs  et  rendit  jugement  en  faveur 
du  Demandeur.  (3  R.  J.  R.  Q.,  p.  123.) 
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"  by  the  said  promissory  note  herewith  fyled  to  form  part 
"  hereof  ;  "  that  "  the  interest  accrued  thereon  is  still  also  due  ; 
"  and,  that  Défendant  refuses  to  pay  the  amount  of  said  note 
"  and  interest,  althougli  thereto  often  requested."  To  this, 
Appellant  pleaded  a  défenae  en  droit  and  a  plea  of  payment 
before  action  commenced.  Respondent  answered  the  défense  en 
droit,  but  fyled  no  answer  to  the  plea  of  payment.  The  défenne 
en  droit  was  disniissed,  and  Appellant  ofÎPering  no  proof  of  his 
plea  of  paymeut,  the  jugd  ment  appealed  froin  was.on  the  merits, 
rendered  for  the  Respondent.  That  this  appeal  is  a  dishonest 
attempt  to  cheat  the  Respondent  out  of  his  money,  he  still 
holding  the  promissory  note,  and  Appellant  offering  no  proof 
whatever  of  its  payment,  is  obvions  ;  and,  to  assist  him  in  his 
purpose,  Appellant  invokes  the  fact,  that  Respondent  having 
fyled  no  answer  to  his  plea  of  payment  expressly  denying  the 
same,  that,  therefore,  he  has  admitted  such  payment.  This  is 
the  only  ground  of  appeal.  Respondent  submits  that,  by  the 
allégations  of  his  déclaration  above  quoted,  directly  denying 
the  payment  of  said  note,  and  the  plea  of  payment  of  Appel- 
lant, in  answer  to  said  allégation,  issue  is  joined  ;  to  wit,  by 
the  allégation  of  payment,  by  appellant,  on  the  one  hand,  and 
the  déniai  of  payment,  and  the  allégation  of  refusai  to  pay, 
on  the  other,  by  Respondent.  We  hâve  hère  ail  the  essentials 
of  an  issue,  a  fact,  involving  the  whole  issue,  alle^od  by  the 
one  party  and  denied  by  the  other.  In  addition  to  this,  Res- 
pondent refers  to  the  75th  sec.  of  "  Consolidated  Statutes," 
cap.  8Î^,  where  it  is  expressly  provided.  that  "  if  no  answer 
be  fyled  within  the  delay,  issue  shall  be  deemed  joined  by 
the  proceedings  already  fyled  ;  "  that  is,  the  parties  shall  go 
to  proof  of  their  respective  allégations.  With  this  law  of  proce- 
''.ure  in  support  of  Respondent's  position  as  having  expressly 
^enied  the  material  allégation»  of  Appellant's  plea  and 
.  Aereby,  in  fact,  answered  the  same  Respondent  trusts  that 
Appellant  will  fail  in  his  obviously  unfair  purpose  in  this 
appeal.  The  section  of  law  above  cited  was  enacted  in  *.he  23 
Victoria,  and  hence.  in  so  far  as  it  specially  régulâtes  pleading 
and  procédure,  must  take  precedence  of  any  provisions  upon 
the  same  points  previously  enacted.  Had  the  contents  of  sec. 
76  found  a  place  in  the  "  Consolidated  Statutes  "  before  Sec. 
75,  as  they  ought  to  hâve  done,  in  the  order  of  consolidation, 
thusshowing  tliiit  the  législation,  on  this  point  of  the  12  Vie, 
had  been  much  modified  by  that  of  the  23rd  Vie,  Appellant 
might  hâve  acquiesced  in  the  judgment  of  the  court  below. 

Lafontaine,  C.  J.,  dissentiens  :  Appel  du  jugement  final  du 
19  sept.  1862,  rendu  a  Nelson  ville,  dans  le  district  de  Bedford. 
Question  de  prtxîédure  résultant  d»!  certaines  dispositions  sta- 
tutaires. (Chap.  S3  des   Statuts   Refondus  du   Bas-Canada.) 
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L'action  est  fondée  sur  un  billet  proroissoire  du  13  juillet,  1862, 
fait  payable  à  Chauncey  Marner,  ou  au  porteur.  La  déclaration 
du  Demandeur  allègue  que  le  billet  "  is  now  wholly  due  and 
unpaid."  Il  y  a  une  défense  au  fond  en  droit  qui  a  été  dé- 
boutée. II  ne  faut  pas  s'en  occuper.  Mais  elle  est  suivie  d'un 
"  Plea  "  ou  exception  péremptoire  dans  laquelle  on  allègue 
paiement  du  billet,  même  avant  l'introduction  de  l'action,  hb 
Demandeur  a  bien  répondu  par  écrit  à  la  défense  en  droit, 
mais  n'a  pas  ainsi  répondu  à  1  exception.  Le  Demandeur  a,  de 
plus,  produit  une  articulation  de  faits,  formant  deux  questions 
et  le  Défendeur  y  a  répondu  par  une  dénégation  ;  mais,  de  s<m 
cAté,  le  Défendeur  na  pas  produit  d'articulation  de  faits. 
Aucun  téir  'rnage  n'a  été  pris  de  part  et  d'autre.  Enfin, 
le  jugement  Ou  19  septembre,  1863,  condamne  le  Défendeur  à 
payer  le  montant  du  billet.  Le  Demandeur  n'ayant  pas  répondu 
à  l'exception  de  paiement,  le  Défendeur  prétend  que,  sous 
l'autorité  du  statut,  le  fait  doit  être  censé  admis.  "  Tous  plai- 
"  doyers  sur  le  droit  ou  sur  le  fait ....  seront  faits  et  complétés 
"  par  la  déclaration,  la  réponse  et  la  réplique,  ou  par  le  plai- 
"  doyer,  la  réponse  et  la  réplique  dans  les  cas  de  plaidoyers 
"  dilatoires  (ou  préliminaires),  et  au  fond  —  et  pas  d'autres 
"  plaidoyers  ou  écrits  sous  forme  de  plaidoyers ....  ne  seront 
"  reçus  ni  admis."  (Chap.  83  des  Statuts  Refondus  du  Bas- 
Canada,  sec.  72.)  C'était  la  disposition  de  l'ordonnance  de  la 
25e  Geo.  III,  chap.  2,  sec.  13.  La  partie  intéressée  devait  donc 
mettre  l'autre  en  demeure  de  produire  une  réplique.  On  lit 
dans  la  section  76  :  "  Dans  tout  plaidoyer, ....  toute  allégation  de 
"  faits  dont  la  partie  adverse  ne  niera  pas  expressément  la  vé- 
"  rite,  ou  qu'elle  ne  déclarera  pas  lui  être  inconnue,  sera  con- 
"  sidérée  comme  admise  par  elle  ;  et  les  frais  découlant  de  la 
"  preuve  de  toute  telle  allégation,  ou  de  tout  document  produit 
"  à  l'appui,  seront  toujours  à  la  discrétion  de  la  cour,  etc.,  etc." 
C'était  la  disposition  de  la  12e  Vict,  chap.  38,  sec.  85.  Son  effet 
lorsqu'il  avait  lieu,  équivalait  donc  à  un  aveu  judiciaire,  à  une 
concession  du  fait,  et  l'autre  partie  était  dispensée  d'en  faire 
autrement  la  preuve.  Après,  nous  avons  eu  une  loi  spéciale 
eii  ce  qui  regarde  une  "  action  sur  lettre  de  change  ou  billet 
"  négociable,  cédule,  chèque,  écrit  ou  promesse,  ou  autre  acte 
"  ou  marché  par  écrit  sous  seing  privé.  "  C'est  la  20e  Vict., 
eliap.  44,  sec.  87.  "  Si,"  dans  une  telle  action,  "  le  Défendeur 
"  fait  défaut,  ou  si  pour  toute  autre  raison  le  Demandeur  se 
'  trouve  avoir  droit  de  procéder  ex  parte,  alors  telle  lettre  de 
"  change  ou  billet .  .  seront  présumés  vrais  sans  en  faire  la 
"  preuve,  et  jugement  pourra  être  rendu  en  conséquence." 
(Stat.  Réf.,  chap.  83,  sec.  86,  sou.s-sec.  1.)  Puis,  si  dans  toute 
telle  action,  un  Défendeur  nie  sa  signature  ou  toute  autre 
signature  ou  écriture,  etc.  ..  .ou  la  vérité  de   tel  document 
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ou  de  partie   d'icelui que  cette   dénégation   Hoit  faite 

en  plaidant  la  dénégation  générale  ou  dans  d'autres  plai- 
doyers, tels  document  et  signature  seront  néanmoins  pré- 
sumés vrais....,  à  moins  qu'avec  tel  plaidoyer,  il  ne  soit 
produit  un  affidavit  du  Détendeur,  etc ... .  Chap.  83  susdit, 
sec.  86,  soussec.  2.)  Enfin,  nous  avons  ou  la  13e  Vict,  ch.  57, 
sec.  37,  laquelle  secticm  est  maintenant  la  75e  du  dit  chap. 
83  des  Stat.  Réf.  du  B.  C,  qui  porte  que  "  toute  partie. . . . 
"  qui  aura  droit  de  produire  une  réponse  oii  une  réplique, 
"  sera  tenue  de  la  produire  dans  le  délai  prescrit  par  la  loi,  et 
"  sera  foreclose  de  ce  faire  par  le  seul  laps  du  délai,  sans  qu'il 
"  Hoit  nécessaire  de  faire  une  demands  de  telle  réponse  ou  ré- 
"  pliquc,  et,  si  telle  réponse  ou  réplique  n'est  pas  produite  dans 
"  le  délai  prescrit  par  la  loi,  la  contestation  sera  liée  sur  les 
"  procédés  alors  faits.  "  De  ces  derniers  mots,  on  doit  conclure, 
ce  me  semble,  que  le  mot  "  réponse,"  employé  dans  cette  sec- 
tion, doit  s'entendre  de  la  "  réponse"  à  une  exception,  et  non 
de  la  réponse  à  l'action,  puisque,  sans  cette  réponse,  "  la  con- 
,tostation  sera  liée  sur  les  procédés  alors  faits,  "  ce  qui,  néces- 
sairement, suppose  une  réponse  déjà  faite  à  l'action  par  le 
Défendeur.  Ainsi,  à  l'avenir,  il  n'est  plus  nécessaire  de  mettre 
la  partie  en  demeure  de  produire  une  "  réponse  "  à  l'exception 
non  plus  qu'une  "  réplique  "  à  la  défense.  La  "  contestation  " 
n'en  sera  pas  moins  "  liée  "  par  suite  des  "  procédés  déjà 
faits,"  c'est-à-dire,  suivant  le  cas,  par  ia,  déclaration  du  De- 
mandeur et  par  l'exception  ou  la  défeivse  à  l'action.  "  La  con- 
testation ainsi  liée,  "  est  exclusive  de  toute  réponse  ou  réplique 
que  peut-être  on  serait  tenté  de  supposer  comme  étant  faite 
en  pareil  cas,  soit  spéciale,  soit  générale,  n'importe  de  quelle 
façon  par  la  partie  qui  n'en  veut  pas  faire,  et  cela,  nonobstant 
sa  détermination  de  n'en  pas  faire,  et  la  déclaration  expresse 
du  Statut,  qu'en  pareil  cas  la  contestation  sera  "  liée,  "  et  ce, 
sur  les  "  procédés  déjà  faits,  "  disposition  qu'il  serait  plus  que 
téméraire  de  regarder  comme  admettant  ce  qu'elle  exclut  ex- 
pressément. La  disposition  dudit  chap.  83,  sec.  86,  sous-sec.  2, 
permet  donc  de  nouveau  de  plaider  la  dénégation  générale, 
du  moins  à  une  action  sur  billet  comme  l'est  la  présente.  Si 
tel  est  le  cas,  le  Défendeur  qui  ne  nie  pas  expressément  une 
allégation  de  fait,  ne  sera  donc  plus,  dans  une  cause  de  cette 
nature  du  moins,  considéré  comme  l'ayant  admise.  Ce  qui 
semble  faire  excepti<m  à  la  76e  sec.  du  dit  chap.  83.  Venons 
maintenant  à  l'articulation  de  fait,  lorsque  le  consentement 
des  parties  n'en  exempte  pas  selon  la  93e  sec.  dudit  chap.  83. 
"  Dans  les  deux  jours,"  dit  la  77e  sec.  du  chap.  87,  "qui  sui- 
"  vront  toute  contestation  liée,  sur  laquelle  la  preuve  devra 

"  être  produite,  chaque  partie produira  une  articulation 

"  de  faits  pertinents  à  telle  contestation  et  non  admis  dans  les 
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"  plaidoyers,  lesquels  elle  entend  prouver,  et  en  signifiera  copie 
"  à  la  partie  adverse,  et  dans  les  trois  jours  qui  suivront  telle 
'  signification,  la  partie  à  hu^uelle  elle  sera  faite,  produira  et 
"  signifiera  sa  réponse  reconnaissant  ou  niant  tous  ou  aucun 
"  des  dits  faits,  ou  déniant  que  tous  ou  quelques  uns  desdits 
''  faits  soient  à  sa  connaissance  ;  et  si  telle  réponse  n'est  pro- 
"  duite  et  signifiée  dans  le  délai  susdit,  les  faits  articulés  par 
"  la  partie  adverse  seront  considérés  comme  avérés  par  la  par- 
"  tie  qui  aurait  dû  produire  et  signifier  telle  réponse,  aussi 
"  bien  que  tout  fait  allégué  dans  l'articulation  et  non  expres- 
"  sèment  nié  dans  la  répons-*,  ou  que  la  partie  faisant  la  ré- 
"  ponso  aura  prétendu  n'être  pas  à  sa  connaissance.  "  C'est  la 
disposition  de  la  20e  Vict,  chap.  44,  sec.  74.  Quant  aux  frais 
de  la  preuve  des  faits  non  mentionnés  dans  l'articulation,  on 
peut  voir  la  8e  sous-sec.  de  la  sec.  87  du  dit  chap,  83,  et  aussi  la 
90e  sect.  qui  a  aussi  trait  au  même  sujet,  dans  le  cas  où  "  une 
"  partie  <|ui  aurait  dû  produire  et  signifier  telle  articulation 
"  de  faits  comme  susdit,  néglige  de  le  faire,  etc.  .  < ."  Il  me 
semble  que  cette  articulation  de  faits,  exigée  par  la  20e  Vict., 
chap.  44,  rendtiit  inutile  la  85e  sect.  du  chap.  38  de  la  12e 
Vict,  qui  est  la  7()e  dudit  chap.  83  des  Stat  Réf.  du  Bas-Ca- 
nada, l'articulation,  lorsqu'elle  était  faite,  devant  remplacer 
cette  section  pour  les  fins  de  la  procédure.  Mais  le  chapitre 
83,  dans  sa  sect  92,  semble  ne  pas  vouloir  qu'il  en  soit  ainsi  ; 
car  cette  section  porte  que  "  les  six  sections  immédiatement 
"  précédentes  seront  interprêtées  comme  ayant  été  décrétées 
"  pour  donner  suite  aux  dispositions  contenues  dans  la  VGe 
"section  du  présent  acte,  lesiiuelles  dispositions  seront  tou- 
"  jours  appliquées  dans  la  Cour  Supérieure  et  la  Cour  de  Cir- 
"  cuit,  dont  les  règles  de  pratique  pourront  comprendre  toute 
"  disposition  qui  pourra  être  considérée  comme  nécessaire  pour 
"  mettre  à  effet  les  dispositions  de  la  dite  section.  "  Dans  tous 
k's  cas,  l'articulation  défaits  ne  paraît  pas  être  exigée  des  par- 
ties ;  elle  est  seulement  permise,  et  celui  qui  la  fait  s'assure 
certains  avantages  contre  la  partie  qui  n'y  répond  pas.  Ici,  il 
y  a  contestation  liée,  bien  que  le  Demandeur  n'ait  pas  répondu 
à  IV.'Xception  du  Défendeur.  Il  n'était  pas  obligé  de  le  faire,  et 
le  Défendeur  n'était  pas  obligé  de  le  mettre  en  demeure.  Mais 
puist]ue  la  76e  sect.  doit  être  exécutée,  ne  peut-on  pas  dire  que 
If  Demandeur  n'ayant  pas  répondu  à  l'exception  de  paiement 
doit  être  considéré  comme  ayant  admis  le  fait  ainsi  allégué  ? 
Il  me  semble  qu'on  doit  en  venir  à  cette  conclusion,  à  n)oins 
qu'on  ne  prétende  que  "  l'articulation  de  faits  "  du  Demandeur 
ni' doive  rép.)nd  eàce  (qu'exigeait  de  lui  la  7(je  .section.  Or.cette 
7()e  section  exigeait  une  "réponse  "  à  l'exception  dans  laquelle 
fut  faite  Iii  dénégation  de  l'allégation  de  paiement;  et  le  De- 
mandeur n'a  pas  fait  celte  réponse.   Il  doit  donc  en  subir  les 
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conoéquences.  C'est  la  disposition  expresse  du  Statut.  Si  le  De- 
mandeur n'eût  pas  produit  d'articulation  de  fait,  (et  il  n'était 
pas  obligé  do  le  t*a)»*e)  pourrait-on  refuser  au  Défendeur 
l'avantage  qui  lui  éta  icquis  en  vertu  de  la  76e  section  du 
chap.  83,  par  le  fait  même  du  Dotnandenr  qui  n'a  pas  jugé  à 
propos  <lo  répondre  à  son  exception  ?  Je  ne  le  pense  pas. 
L'articulation  de  fait  ne  propose  que  deux  questions  :  1°  Le 
Défendeur  n'a-t-il  pas  fait  et  signé  le  billet  en  question,  et  ne 
l'a-t-il  pas  délivré  au  Demandeur  ?  "  Non,"  répond  le  Défen- 
deur ;  2"  n'est-il  pas  vrai  que  le  Défendeur  doit  la  somme  dont 
le  recouvrement  fait  l'objet  de  l'action  ?  "  Non,"  répond  le  Dé- 
fendeur. Si  l'articulation  de  fait  du  Demandeur  doit  êtï*e  cen- 
sée suppléer  à  la  "  réponse  "  que  ledit  Demandeur  avait  le 
droit  de  faire,  et  qu'il  aurait  dû  faire  à  l'exception,  et  si  l'ex- 
ception de  paiement  n'est  pas  une  admission  de  la  dette 
demandée,  alors  nous  sommes  sans  preuve  du  billet  en  ques- 
tion. La  force  «le  ces  aveux  judiciaires  est  dans  l'intérêt  des 
deux  parties  ;  elle  dépend  entièrement  du  fait  auquel  la  loi 
les  rattache.  Si,  poursuivi  sur  un  billet,  le  Défendeur  ne  com- 
parait pas,  ou  V»ien  comparaît,  mais  ne  plaide  pas  à  l'action, 
la  loi  veut  qu'il  soit  censé  avoir,  par  ce  fait-là  même,  admis  le 
billet,  et  le  Demandeur  a  droit  d'obtenir  jugement  Car  le 
Demandeur  a,  par  sa  déclaration,  affirmé  un  fait  qui,  dans  ce 
cas,  n'est  pas  nié.  Il  a  donc  le  proKt  du  défaut  do  dénégation. 
Lorsque  ce  Défendeur  plaide  à  l'action,  et,  dans  son  plaidoyer 
affirme  un  fait  qui  tend  à  repousser  la  demande,  la  loi  (sec.  7() 
du  chap.  83)  veut  que,  si  cet  allégué  affirmatif  n'est  pas  nié 

f)ar  la  "réponse "ou  "réplique,"  il  soit  censé  être  admis;  elle 
ui  donne  la  force  de  l'aveu  judiciaire,  en  donnant  en  pareil 
cas  au  Défendeur  qui  a  affirmé  ou  allégué  le  fait,  le  profit  du 
défaut  de  dénégation.  Si  on  objecte  au  Défendeur  le  défaut 
de  production  d'articulation  de  faits  de  sa  part,  il  a  droit  de 
répondre  :  Je  n'étais  pas  obligé  d'en  produire.  Je  puis  être 
seulement  exposé,  le  cas  échéatit,  à  payer  certains  frais  de 
justice  qu'une  articulation  de  faits  aurait  peut-être  pu  m'ex- 
empter  de  payer.  L'articulation  de  faits  du  Demandeur  sup- 
pose qu'il  voulait  faire  sa  preuve  des  allégués  de  sa  déclara- 
tion, il  la  proposait  pour  avoir  une  réponse  affirmative.  Au 
lieu  de  faire  une  réponse  affirmative,  le  Défendeur  en  fait  une 
qui  est  négative.  Le  Demandeur  ne  va  pas  plus  loin  ;  il  ne  fait 
pas  de  preuve.  J'ajouterai  (jue  la  "  contestation  en  cause  " 
dont  le  Statut  parle,  n'est  pas  un  droit  nouveau  ;  c'est  la  répé- 
tition de  l'article  104  de  la  coutume  de  Paris  que  je  trouve 
copié  dans  le  " Nouveau  DenmLvt"  contestation  en  cause  e.st, 
quand  il  y  a  "  règlement  sur  les  demandes  et  défenses  des 
"  parties,  ou  bien  quand  le  Défendeur  est  défaillant,  et  débou- 
"  té  de  défenses.    L'usage  des  déboutés  de  défenses  dont  parle 
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"  cet  article,  a  été  abrogé  par  l'ordonnance  de  1667,  Ht.  5,  aii.  2, 
"  c'est  .pourquoi  cette  ordonnance,  Ht.  14,  art.  13,  dit  (jue  "la 
"  cause  sera  tenue  pour  contestée,  par  le  premier  règlement 
"  qui  interviendra,  après  les  défenses  fournies,  encore  qu'il 
"  n'ait  pas  été  signifié.  Ainsi,  trois  choses  doivent  essentielle- 
"  ment  concourir  pour  former  la  contestation  en  cause  en 
"  matière  civile  :  1  ]^  demande  <le  celui  qui  attaque  (nous 
"  avons  ici  la  déclaration  du  Demandeur)  ;  2°  la  répcrnse  du 
"  Défendeur  ou  son  refus  de  répondre  (ici  nous  avons  l'excep- 
"  tion  péremptoire  du  Défondeur  Appelant)  ;  3°  la  pn^noncia- 
"  tion  d'un  jugement  quelconque  (ici  nous  avons  le  Statut  qui 
"  tient  lieu  de  règlement  du  juge,  et  qui  prononce  qu'il  y  a 
"  contestation  liée  sur  les  "  procédés  déjà  faits,"  c'est-à-dire, 
'■'  par  la  demande  et  la  réponse  (déclaration  et  exception)." 
Pothier  dit  la  même  chose  dans  .son  Traité  de  la  procédure 
civile,  page  43,  " . . . .  Aussitôt  qu'il  y  a  eu  des  défenses  four- 
"  nies  sur  le  fond  de  la  contestation,  ou  même  sans  avoir  été 
"  fournies  par  écrit,  si  elles  ont  été  prononcées  devant  le  juge, 
"  la  première  prononciation  du  juge  ()ui  intervient  sur  la  plai- 
"  doierie  de  ces  défenses,  forme  ce  qu'on  appelle  contestation 
'  en  cause."  Je  donne  à  des  dispositions  statutaires  une  inter- 
prétation dont  pourrait  profiter  injustement  le  Défendeur,  car 
on  peut  soupçonner  un  peu  la  sincérité  de  son  exception.  Il 
s'agit  d'interpréter  ou  d'appliquer  de  nouvelles  dispositions 
statutaires  sur  la  procédure  qui,  peut-être,  entraîneront  plus 
de  difficulté  qu'on  ne  serait  tenté  de  le  croire  à  première  vue. 
Je  dois  penser  que  je  me  trompe,  puisque  je  diffère  d'avec  la 
majorité  des  juges  de  cette  cour,  mais  si  je  suis  dans  l'erreur, 
((uant  à  l'interprétation  de  ce  qui  doit  former  une  "  contesta- 
tion en  cause"  ou  "contestation  liée,"  il  me  semble  que  je  le 
suis  en  assez  bonne  compagnie,  l'étant  avec  Pothier  et  les  au- 
teurs de  la  nouvelle  collection  de  Denisart. 

MoNDELET,  J.  :  The  action  was  upon  a  promissory  note. 
PlaintifT  allèges  that,  at  the  time  the  action  was  brought,  "  the 
said  sum  of  money,  in  the  said  promi.ssory  note  specified,  is 
now  wholly  due  and  unpaid,  as  appears  by  the  said  promis- 
sory note  fyled  to  form  part  thereof  :  that  the  interest  accrued 
is  atill  aiso  due."  The  Défendant  pleads  :  "  That  long  prior  to 
the  institution  of  Plaintiff's  action  in  this  cause,  the  note 
referred  to  in  Plaintiff's  déclaration  was  and  is  fuUy  paid, 
satisfied  and  extinguishcd,  as  the  Défendant  will  prove." 
Now  it  is  plain,that  the  85th  Section  of  12th  Vict.,c.  38,  that 
"  any  allégation  of  fact  in  a  pleading  not  denied  should  be 
held  to  be  admitted,"  wouM  be  conclusive,  were  it  not  to  be 
tdken  and  placed  in  juxta-position  with  the  37th  Sec.  of  the 
23rd  Vict.  c.  57  which  enacts,  that  "  if  no  answer  or  reply  be 
fyled  within   the  delay   prcscribed  by  law,  issue  shall   bo 
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deemed  to  be  joined,  in  the  French  text,  "  la  contestation  sera 
liée,"  by  the  procee(lings  already  fyled."  It  foUows,  then,  that 
the  want  of  an  answer  to  the  Defendant's  plea  is  tantainount 
to  an  answer.  That  answer  might  hâve  been  either  spécial  or 
gênerai.  If  gênerai,  it  would  hâve  been  a  dénégation  of  the 
allégation  ()f  payment.  If  spécial,  it  would  hâve  been  a  répé- 
tition of  the  owing  of  the  note  by  Défendant,  at  the  tinie  of 
the  institution  of  the  action.  Consequently,  not  only  is  au 
admission  of  the  note  baing  paid  out  of  the  question,  but  we 
hâve  technically,  and  according  to  law  and  the  rules  of  pro- 
cédure, well  understood,  a  dénégation  of  the  plea  of  payment 
or  a  répétition  of  the  allégation  of  the  déclaration  of  the  note 
being  due.  I  am,  therefore,  clearly  of  opinion,  that  were  we 
to  give  the  Statute  of  1849  the  interprétation  which  is  sought 
to  bring  it  under,  without  référence  to  the  statute  (23rd  Vict.) 
which  takes  H  ont  of  the  gênerai  rule  which  it  would  seem 
to  hâve  liad  In  view  to  lay  down,  we  would  forcibly  extract 
from  Plaintitf's  -L-tings  the  veiy  reverse  of  what  he  meant, 
and  what  was  «liselosed  by  his  proceeding.  Such  a  cor.tracted 
interprétation  *>1  tv/o  Statutes,  to  give  that  of  1849  its  effect 
in  such  a  case  a»  the  présent,  would  in  my  opinion  not  only 
be  a  flagrant  injustice  to  Plaintiff,  who  would  lose  his  debt, 
but  it  would  be  an  interprétation  which  would  be  an  error, 
ajuridical  error.  The  judgment  of  the  Court  below  should 
be  confirmed. 

Meredith,  J.  :  This  Appeal  présents  a  question  of  practice 
of  gênera'  importance.  The  Plaintiff  sued  upon  a  promissory 
note  which  he  produced  with  his  déclaration,  alleging  expressly 
that  the  amount  of  the  note  "  was  then  wholly  due  and 
unpaid."  The  Défendant  pleaded  that  the  note  had  been 
paid.  To  this  plea,  Plaintiff  fyled  no  answer.  But  by  an 
articulation  of  facts  he  called  upon  Défendant  to  say  in 
effect,  1'='  Whether  he  did  not  make  the  note  ?  2"  Whether 
he  did  not  owe  the  auiount  of  it  ?  To  both  thèse  questions 
Défendant  answered  in  the  négative  and  the  point  which 
we  hâve  now  to  détermine,  is  whether  Plaintiff,  who  in 
his  déclaration  expressly  dedared  "  that  the  sum  of  money, 
in  the  said  promissory  note  specified,  is  now  wholly  due 
and  unpaid  ;  "  and  who,  in  effect,  repeated  that  déclaration 
in  his  articulation  of  facts,  can  nevertheless,  in  consé- 
quence of  his  failure  to  fyle  an  answer  to  Defendant's  plea, 
be  held  to  hâve  admitted  that  the  note  had  been  paid  and 
discharged,  as  alleged  by  Défendant.  Under  the  12th  Vie, 
c.  tS8,  Plaintiff  would  hâve  had  eight  days  to  fyle  an  answer 
to  Defendant's  plea  and  he  could  not  hâve  been  deprived  of 
his  right  to  fyle  such  answer  without  a  regular  notico,  foUow- 
ed  by  a  foreclosure.  The  interests  of  a  party  having  a  right 
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to  fyle  a  pleading  being  thus  carefully  gnarded  by  this  sta- 
tute,  there  was  nothing  unreasonable  in  the  provision  con- 
tained  in  it,  declaring,  in  eft'ect,  "  that  any  allégation  of  fact 
"  in  a  pleading  not  denied,  shall  be  held  to  be  admitted."  But 
the  provisions  of  the  12th  Vict.,  c.  38,  already  adverted  to, 
were  modified  by  the  23  Vict,  c.  57.  Under  that  law  Plaintiff 
lost  his  right  to  fyle  an  answer  by  mère  lapse  of  time,  and 
vvithout  any  demand  of  such  answer  being  necessary.  By  the 
thirty-seventh  section  of  the  statute  last  nientioned,  it  is  also 
deelared,  "  that,  in  case  of  no  answer  or  reply  being  fyled 
within  the  delay  prescribed  by  law,  issue  shall  be  deemed 
joined  by  the  proceedings  already  fyled."  The  pretension  of 
Défendant,  as  I  understand  it,  is,  that  Plaintiff,  who  has  failed 
to  iy\e  an  answer  to  an  affirmative  plea,  is,  under  the  23 
Vict,  c.  57,  in  conséquence  of  that  failure,  to  be  oonsidered  in 
the  same  position  as  he  would  bave  been  had  he  been  for- 
nially  foreclosed,  under  the  12th  Vict,  c.  38,  from  answering 
such  plea.  This  pretension  does  not  seem  to  me  well  founded  ; 
under  the  plain  terms  of  the  12th  Vict,  c.  38,  the  failure  to 
fyle  an  answer  to  an  affirmative  plea  was,  after  a  spécial  fore- 
closure,  équivalent  to  an  admission  of  the  allégations  in  sûch 
plea  ;  whereas  under  the  23rd  Vict,  c.  57,  the  failure  of  Plain- 
tiff to  fyle  an  answer  to  Defendant's  exception  had  the  effect 
of  causing  "  issue  to  be  deemed  to  be  joined  by  the  proceedings 
already  fyled."  We  must  now,  under  the  provisions  of  law  just 
cited,con8ider  the  issue  raised  by  the  déclaration  and  exception. 
But  it  does  not  therefore  follow,  that  Plaintiff  is  to  be  deemed 
to  hâve  admitted  the  allégations  in  Defendant's  plea  ;  on  the 
contrary,  I  think,  according  to  the  23rd  Vie,  c.  37,  he  is  to  be 
reputed  to  hâve  dpne  that  which  was  necessary  for  the  raising 
of  the  issue,  which  the  law  déclares  shMl  be  deemed  to  be 
joined  ;  in  other  words,  he  is  to  be  regarded  as  if  he  had 
fyled  a  gênerai  answer.  I,  therefore,  think  that  the  learned 
judge  in  the  court  below  was  justified  under  the  23rd  Vict.,  c. 
57,  in  holding  that  the  failure  on  the  part  of  Plaintiff' to 
anwer  Defendant's  plea,  ought  not  to  V)c  deemed  an  admission 
of  the  allégations  contained  in  that  plea.  I  shall  merely  add, 
that  even  if  we  had  to  décide  this  case  by  the  provisions  of 
the  12th  Vict,  c.  38,  I  think  it  might  fairly  be  contended, 
that  Plaintiff'  ought  not  to  lose  his  action,  in  conséquence  of 
his  having  failed  to  repeat  in  a  gênerai  answer  an  allégation 
which  he  had  already  made  in  his  déclaration.  If  Défendant 
had  fyled  a  défense  en,  fait,  the  case  would,  of  course,  be 
wholly  diff'erent,  becuuse  that  plea,  according  to  my  view, 
would  hâve  thrown  upon  the  Plaintiff'  the  necessity  of  prov- 
iiig  his  note.  Judgment  confirmed.  (8  J.,  p.  182.) 

D  GiROUARD,  for  Appellant 

M.  DoHERTY,  for  Respondent. 
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PREVIOUS  CORVIOnON. 

Court  of  Queen's  Bench,  Crown  Side, 

Montréal,  I7th  March,  1857. 


Coram  Aylwin,  J. 


Regina  v8.  Harley. 


On  an  indictment  for  any  ofiénce  after  a  previous  conviction,  the  De- 
fendant  is  firnt  to  be  arraigned  and  tried  upon  the  offeiice  cbarged,  and 
if  found  guilty,  then  the  jury  are  to  be  charged  to  try  whether  he  has 
been  eo  previously  convicted.  (1) 

This  was  an  indictment  for  house  breaking  and  larceny 
therein,  after  a  previous  conviction  for  felony.  The  jury  found 
the  prisoner  guilty  of  larceny,  in  manner  and  form  laid  in  the 
indictment,  twt  not  guilty  of  house-breaking.  Henry  Driscoll, 
Queen's  Counsel,  fyled  a  certificate  of  a  previous  conviction 
for  felony  against  the  prisoner,  which  was  read  to  the  jury  ; 
and  called  *  •  *  who  were  sworn  and  examined  as  witnosses  to 
prove  the  identity  of  the  prisoner. 

His  Honor,  Mr.  Justice  Aylwin,  charged  the  jury,  who  said, 
by  t)..  -•  foreman,  that  they  found  the  prisoner  to  be  the  indi- 
vidual  mentioned  in  the  certificate  of  conviction.  (8  J.,  p.  280,) 


NOTART.-ARCHITECT. 

Court  of  Queen's  Bench,  Montréal,  7th  December,  1863. 

In  Appeal  from  the  Superior  Court,  District  of  Montréal. 

Coram  Sir  L  H.  Lafontaine,  Bart,  C.-J.,  Dîjval,  J.,  Mère- 
DiTH,  J.,  Mondelet,  a.  j.,  Badgley,  a.  j. 

Hon.  Georgk  Moffatt  et  al,  Défendants  in  the  court  below, 
Appellants,  avd  Thomas  S.  Scott,  PlaintifF  in  the  court 
below,  Respondent. 

Held  :  Triât  plans,  identified  l>y  parties  to  a  contract  to  build  a  chnrch 
and  by  the  notariés,  nltliongh  not  annexed  to  the  oontract  nor  specially 
staled  to  form  part  of  it.  form,  nevertheless,  an  easential  part  of  snch 
oontract,  and,  in  the  absence  of  proof  that  they  are  tlie  property  of  tlie 
architect,  will  be  deemed  to  be  the  property  of  the  church  and  cannot 
be  revondicated  by  the  architect  in  the  hands  of  tlie  notary  liaving  the 
légal  custody  of  the  contract  and  being  aiso  the  depopitory  of  the  plans. 

This  was  an  appeal  from  a  judgment  rendered  by  the  Supe- 
rior Court,  at  Montréal,  on  the  first  day  of  December,  18(12 
(Mr.  Justice  Smith  presiding),  maintainitig  an  action  instituted 

(1)  Vide  the  criminal  law  consolidation  and  amendment  acts  by  Ureaves, 
p.  202  and  208,  as  to  the  procetUire  now  followed  in  England. 
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by  Respondent  against  Appellanta.  The  Appellants  (with  the 
exception  of  I.  J.  Gibb,  notary  public,  one  of  them)  were  the 
building  comuiittee  for  the  érection  of  Christ  Church  Cathe- 
dral,  at  Montréal  The  Respondent  was  the  architect  employed 
in  the  érection  of  the  cathedral,  and  who  drew  certain  of  the 
plans  which  are  referred  to  in  the  contract  for  the  building  of 
the  cathedral,  executed  between  "  The  rector  of  the  parsonage 
or  rectory  and  parish  church  of  Montréal  "  and  Walter  Wardle. 
The  référence  in  the  contract  is  as  follows  :  (alluding  to  the 
manner  in  which  the  work  was  to  be  performed)  "  according 
"  to  the  plans  or  drawings  thereof,  *  *  made  by  Thomas  S. 
"  Scott,  architect,  and  in  strict  conformity  with  the  specifi- 
"  cations  hereunto  annexed  ;  and  forming  part  or  parcel  of 
"  the  présent  contract,  which  said  plans  and  specitications  are 
''  identified  by  the  signatures  of  the  said  parties  hereto  and  us 
"  said  notariés."  The  plans  in  question,  instead  of  remaining 
in  the  possession  of  the  notary,  got  into  the  possession  of  Res- 
pondent, and,  when  it  became  necessary  to  hâve  the  cathedral 
examined  by  Appleton  and  Maxwell,  to  ascertain  the  cause  of 
the  sinking  of  the  tower,  (1)  the  committee  (presuming  that 
tliey  were  rightfuUy  in  Scott's  possession)  obtained  the  plans 
from  Scott,  on  the  understanding  that  they  should  be  returned 
to  hiin,  after  the  examination  of  Appleton  &  Maxwell  should 
be  completed.  Subsequently, Gibb, the  notary, having  discovered 
that  the  plans  ought  of  right  to  be  in  his  possession,  addressed 
the  foUowing  letter  to  the  committee  :  "  Montréal,  29th  April, 
"  1861.  Gentlemen,  Having  been  always  underthe  impression 
"  that  the  thirty-tive  plans  referred  to  in  the  contract  for 
"  building  the  cathedral  were  to  be  deposited  in  the  hands 
"  of  the  architect,  I  hâve  hitherto  suffered  them  to  remain 
"  in  his  office,  but  I  am  now  advised  by  counsel,  and  my 
"  attention    being  specially  drawn  to  the  point,  I  perceive 
"  that  they  form  part  of  my  notarial  minutes,  and  ought  never 
"  to  hâve  left  my  possession.  I  am  now  informed  that  the 
"  plans  are  in  your  possession.   If  so,  I  hâve  to  request  you 
"  will  hâve  the  kindness  to  send  them  to  my  office  in  the 
"  course  of  the  day."  On  receipt  of  the  foregoing  letter  tho 
committee,  at  once,  sent  the  plans  to  Gibb,  and  informed 
Scott,  by  letter,  on  the  7th  of  May,  1861,"  that,  when  the 
"  plans  and  drawings  were   received  from    him,  it   was   the 
"  belief  of    the  committee   that   the    plans    and    drawings 
"  were    Scott's    property,   and   that    a   promise    to    return 
"  them  was    given    accordingly,  but    it    being    afterwards 
'  fuUy    ascertained   that  the    notary,  Gibb,  had    the    sole 
"  claim  to  the  custody  of  the  plans  and  drawings,  they  were 


(I)  V.  Waitlle  et  Bf thune,  10  R.  J.  R.  Q.,  p.  422. 
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now,  by  order  of  the  committee,  in  his  possession."  The  Res- 
pondent,  on  the  pretence  that  the  plans  were  really  his  pro^ 
perty,  brought  an  action  en  revendication,  in  the  Superior 
Court,  at  Montréal,  against  Appellants,  for  the  recovery  of 
the  plans  ;  to  which  action  Appellants  pleaded,  in  effect.  that 
the  plans  forined  part  and  parcel  of  the  notarial  contract 
executed  by  the  rector  and  Wardle,  and  were  in  the  possession 
of  Gibb,  the  notary,  who  was  the  légal  custodian  thereof.  The 
Respondent  never  even  attempted  to  prove  any  right  of  pro- 
perty  of  the  plans  in  him,  and  Appellants  established  that  the 
plans  were  the  property  of  the  cathedral.  The  foUowing  was 
the  judgment  pronounced  by  the  Superior  Court  :  "  The  court 
doth  déclare  Plaintiff  proprietor  of  the  thirty-three  plans  and 
drawings  of  works  in  and  about  Christ  Church  Cathedral 
and  dotn  condemn  Défendants,  jointly  and  severally,  to  deliver 
over  the  aforesaid  plans  and  drawing  to  Plaintiff  within 
twenty  days  after  service  of  this  judgment  upon  Défendants 
and,  in  default  of  so  doing,  to  pay  to  Plaintiff  the  sum  of 
sixty  pounds,  with  interest  thereon  from  this  day,  until  actual 
pay  ment  and  costs  of  suit." 

Meredith,  J.  :  If  Plaintiff  in  the  court  below  had  proved 
a  right  of  property  in  the  plans  in  question  and  if,  in  addition 
to  this,  Défendants  had  failed  to  show  that  Plaintiff  had  con- 
sented  to  the  plans  being  deposited  in  the  office  of  Gibb,  I 
should  hâve  felt  no  difficulty  in  maintaining  Plaintiff's  demand  ; 
for  it  is  plain  that,  if  the  plans  belong  to  Plaintiff,  the  parties 
to  the  contract  in  question  could  not,  merely  by  depositing 
those  plans  in  the  hands  of  a  notary  public,  deprive  the  owner 
of  his  right  of  property  in  them.  In  the  présent  case,  we  know 
that  the  plans  sued  for  are  those  according  to  which  the 
cathedral  was  erected,  and  there  is  no  proof  that  any  spécial 
agreement  was  entered  into  respecting  the  ownership  of  the 
plans,  or  the  place  where  they  were  to  be  kept.  We  see  that 
they  were  placed  in  the  hands  of  the  notary,  at  the  time  of 
the  exécution  of  the  contract,  and  were  identified  by  the  signa- 
tures of  the  parties  and  of  the  notariés.  The  Plaintiff"  does  not 
even  contend  that  they  were  so  placed  in  the  hands  of  the 
notary,  and  referred  to  in  the  contract,  without  his  consent  ; 
and,  under  thèse  circumstances,  I  think  it  is  to  be  presumed 
that  the  plans  werè  regularly  deposited  in  the  hands  of  Gibb, 
to  remain  in  his  office  as  part  of  the  contract  ;  and  I  am  further 
of  opinion  that  the  agreement  between  the  architect  and  the 
building  committe,  subsequently  to  the  work  being  done,  was 
not  of  itself  sufficient  to  justify  the  court  below  m  ordering 
the  plans  to  be  taken  out  of  the  possession  of  Gibb,  who,  ac- 
cording to  the  évidence  before  us  appears  te  be  the  proper 
custodian  thereof.  Three  architects  liave  been  examined  for 
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tlio  purpose  oi'  proving  tliat,  according  to  gênerai  usage,  the 
plans,  prepared  for  a  building  by  an  architect,  are  the  property 
of  the  architect,  and  not  oî  the  proprietor  of  the  building, 
ïhis  however  I  think  i.iust  dépend  ahnost  altogether  on  the 
nature  of  the  agreeinent  between  the  architect  and  the  pro- 
prietor in  each  particular  case  ;  and  I  do  not  think  that  the 
testimony  of  the  three  witnesses  to  wlioni  T  hâve  alluded,  how- 
ever good  theii-  standing  in  their  profession  niay  be,  is  suffi- 
cient  to  establish  a  usage  binding  on  a  conimunity  generally. 
It  is  doubtless  true,  as  thèse  witnesses  hâve  said,  that  an  archi- 
tect has  an  interest  in  retaining  in  his  possession  the  plans 
which  he  has  prepared.  But  the  proprietor  of  a  building  has 
also  an  interest  in  being  able  to  hâve,  at  least  free  access  to 
the  pla.  s  according  to  which  his  building  has  been  erected, 
and,  in  the  event  of  changes,  or  repairs,  being  made,  référence 
to  the  original  plans  niight  almost  be  indispensible.  Our  atten- 
tion has  been  drawn  to  the  circumstance  that  the  plans  in  the 
présent  case  are  not  annexed  to  what  is  commonly  called  the 
contract,  as  the  spécifications  are.  This  perhaps  may  be  attri- 
butable  to  the  inconvenience  that  wouîd  hâve  resulted  from 
attaching  such  a  number  of  plans  to  the  remainder  of  the  con- 
tract. But,  be  this  as  it  may,  it  is  plain,  from  the  nature  of  the 
contract,  that  the  plans  form  as  much  a  part  of  it  as  the  spéci- 
fications. I  may  add  that  the  aichitect  being  bound  (garant) 
to  the  proprietors  for  the  sufïiciency  of  his  plans,  there  is, 
at  least  in  some  respects,  the  same  objections  against  allowing 
an  architect  to  hâve  the  exclu.sive  possession  of  the  plans 
that  there  would  be  against  t^llowing  contractors  to  hâve 
exclusive  possession  of  the  spécifications,  or  against  the  pro- 
prietor of  the  building  having  exclusive  possession  of  the 
contract  binding  him  to  pay  the  price  of  the  work.  The  ground, 
however,  upon  which  I  concur  in  the  pre.sent  judgment  .o  that 
the  évidence  before  us  does  not  establish  that  Plaintiff  is  the 
owner  of  the  plans  ;  and  I  do  not  think  that  the  arrangement 
between  him  and  certain  of  Défendants  justified  the  court 
below  in  ordering  the  plans  to  be  removed  from  the  office 
of  Gibb,  where,  according  to  the  évidence  before  us,  they 
appear  to  hâve  been  regularly  deposited. 

The  following  was  the  judgment  pronounced  by  the  Court 
of  Appeals  :  "  The  Court,  seeing  that  the  plans  mentioned  in 
Plaintiff  s  déclaration  were  the  plans  and  drawings  mentioned 
and  referred  to  in  the  contract  made  and  executed  on  the 
fifteenth  day  of  August,  1857,  by  and  between  "  the  rector  of 
the  parsonage  and  rectory  and  parish  church  of  Montréal  " 
and  Walter  Wardle,  before  Isaac  Jones  Gibb  and  his  col- 
league,  notariés  public,  as  numbered  respectively  from  num- 
ber one  to  number  thirty-tive,  which  plans,  it  appears  by  the 
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said  contract,  a  copy  whereof  is  t'yled  in  fchis  cause,  were  at 
the  time  of  the  exécution  of  the  said  contract  identitied  by 
the  signatures  of  the  parties  thereto  and  of  the  said  notariés  ; 
seeing  that  Respondent  haih  not  proved  that  he  is  the  owner 
of  the  plana,  and  that  the  agreenient  between  hiin  and  the 
finance  building  committee  of  Christ  Church  Cathedral,  that 
the  plans  should  be  returned  by  thein  to  him,  does  not  of 
itself  give  hini  a  right  to  cause  the  plans  to  be  removed  from 
the  custody  of  Gibb  in  whose  care  and  custody  it  is  to  be 
presumed,  in  the  absence  of  évidence  to  the  contrary;  that  the 
plans,  which  are  an  essential  part  of  the  contract,  were  legally 
deposited  at  the  tinie  of  the  exécution  of  the  contract,  and, 
therefore,  that,  in  the  judgment  of  the  Court  below,  condemn- 
ing  Appellants  to  deliver  the  plans  to  Respondent,  there  is 
error  ;  doth,  in  conséquence,  reverse  the  judgment  rendered 
by  the  Superior  Court,  at  Montréal,  on  the  first  day  of  De- 
cember,  1862,  and,  proceeding  to  render  the  judgment  which 
the  Court  below  ought  to  hâve  rendered,  doth  dismiss  the 
action  and  deinand  of  Respondent  against  Appellants.  (8  J., 
p.  310.) 

Strachan  Bethune,  for  Appellants. 

Henry  Stuart,  Counsel. 

A.  and  W.  Robertson,  for  Respondent. 


VENTE  PAR  OOUBTIER. 

Cour  SupérieuPd,  Montréal,  1er  avril  1864. 

Corain  Smith,  J. 

TouRViLLE  et  al.  V8.  Essex. 

Jugé  :  Que  dans  les  ventes  faites  par  des  cotirtiers  (brokers,)  il  leur 
est  nécessaire  de  donner  un  avis  écrit  (bougbt  and  sold  notes)  tant  au 
vendeur  qu'à  l'acbeteur  de  la  transaction  qu'ils  ont  effectuée  pour  en 
établir  sa  validité  en  loi.  (1) 

Le  dix-neuf  mai  1863,  une  action  fut  portée  par  Louis  Tour- 
ville  et  Louis  Gauthier,  marchands  à  commission  et  associés 
de  la  cité  de  Montréal,  contre  Jeremiah  Essex,  commerçant  de 
North  Benniugton,  dans  l'Etat  de  Vermont,  Etats-Unis,  pour 

(I)  Story  on  agency,  p.  31,  ch.  3,  No.  28 in  fine:  "  Hence,  whenhe(the 
"  broker)  is  employed  to  bny  and  sell  gooda,  he  is  accustomed  to  give  to  the 
*  '  buyer  a  note  of  the  sale  commonly  called  a  sold  note,  and  to  the  seller  a 
"  like  note  commonly  called  a  bought  note,  in  his  own  naine,  as  agent  of 
"  each,  aud  thereby  they  are  respectively  bound."  Smith's,  mercantile  law, 
p.  497,  2e  aliéna  :  "  A  broker  also  is  the  agent  of  both  parties  within  this 
"  section.  The  mode  in  which  he  binds  his  principala  inter  se,  is  by  the  deli- 
"  very  of  bought  and  sold  notes,  which  notes  constitute  the  bargain  and  are 
"  the  proper  évidence  thereof,  provided  always  that  they  correspond." 
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le  recouvrement  d'une  somme  de  $300,  qu'ils  réclamaient  pour 
dommages  et  intérêts  résultant  pour  eux  d'un  contrat  que 
Jeremiah  Essex,  le  Défendeur,  se  refusait  à  exécuter  dans  les 
circonstances  suivantes,  énumérées  en  la  déclaration  en  cette 
cause  :  les  Demandeurs,  marchands  à  commission,  ont,  par 
l'entremise  de  Empey  et  Cie,  courtiers,  vendu  au  Défendeur 
trois  mille  cinq  cents  minots  d'avoine,  à  raison  de  cinquante 
six  centins  par  minot  de  quarante  livres,  laquelle  avoine 
devait  être  livrée  au  Défendeur  par  les  Demandeurs  le  ou 
vers  le  iix  mai  1863,  à  Saint- Hyacinthe.  A  l'époque  fixée  pour 
la  livraison,  et  depuis,  les  Demandeurs  ont  sommé  le  Défen- 
deur d'accepter  livraison  de  l'avoine  ;  il  a  négligé  de  le  faire. 
Les  Demandeurs  ont,  en  conséquence,  et  conformément  à  l'u- 
sage du  commerce  et  à  la  loi,  fait  revendre  l'avoine  le  dix- 
huit  mai,  1863,  par  Sauvageau  et  Cie,  courtiers  de  cette  ville, 
pour  le  compte  du  Défendeur.  Ladite  quantité  de  trois  mille 
cinq  cents  minots  d'avoine  a  été  vendue  à  raison  de  quarante 
huit  centins  par  minot  de  quarante  livres,  et  devait  être  livrée 
à  bord  des  chars,  à  St-Hyacinthe,  ce  qui  a  produit  un  déficit 
de  $280  sur  le  prix  auquel  le  Défendeur  l'aurait  achetée  ; 
la(juelle  somme,  jointe  à  celle  de  vingt  piastres  que  les  De- 
mandeurs réclament  connne  compensation  de  dépenses  néces- 
saires pour  faire  vei  dre  l'avoine,  s'élève  à  celle  de  trois  cents 
piastres.  Les  Demandeurs  ont  produit  avec  leur  déclaration 
un  avis  de  la  vente  à  eux  envoyé  par  Empey  et  Cie.  Entr'au- 
tres  moyens  de  défense,  le  Défendeur  allégua  qu'il  n'avait  rien 
acheté  par  l'entremise  de  Empey  et  Cie,  et  nommément  qu'il 
n'avait  jamais  acheté  la  quantité  d'avoine  susdite.  Il  fut 
prouvé  que  l'usage  invariable,  parmi  les  courtiers,  était  d'en- 
voyer également  au  vendeur  et  à  l'acheteur  un  avis  écrit 
(bought  and  sold  notes)  de  la  transaction  que  les  premiers  ont 
faite  pour  les  derniers.  La  cour  déboute  l'action  des  Deman- 
deurs, avec  dépens,  sur  le  principe  que  le  Défendeur  n'ayant 
pas  reçu  avis  par  écrit  de  l'achat  que  les  courtiers  sus-nommés 
avaient  fait  pour  lui,  n'était  p  s  lié,  et  qu'il  n'y  avait  réelle- 
ment pas  de  vente,  ce  double  avis  étant  nécessaire  pour  sa 
validité.  (8  /.,  p.  314.) 

C.  Archambault,  avocat  des  Demandeurs. 

SENEGAL,  Kyan  et  DeBellefeuille,  avocats  du  Défendeur. 
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AFFIDATIT.-LIEN  FOR  SEAHAN'S  WA0E8. 

Circuit  Court,  Montréal,  30th  Suptombcr,  1864. 
Coram  Monk,  J. 

DUBKAULT  V8.  ROHEllTSON. 

Held:  lat.  Under  tbe  common  law  of  Franco,  which  is  in  force  in 
liowcr  Canada,  n  captain  of  a  barge  lius  a  Uni  upon  it  for  his  wages  as 
long  a»  ]io  reniai ns  on  board. 

2nd.  Under  tbe  common  law  of  l'rance  in  force  in  I.ower  Canada  the 
liiti  of  a  captain  of  a  biiigo  for  wiiges  incindes  tlie  riglit  of  seizure  before 
jndgment,  withont  tbe  formality  of  an  ailidavit  as  required  by  Cliap. 
03  of  the  Consolidated  Stat'ites  of  l^ower  Canada,  such  seizure  being  in 
the  nature  of  a  saisie  consirvaloire.  il) 

A  wrifc  of  saûie-arrét  avant  jugement  issued  on  a  pétition 
to  a  judge  supported  by  the  t'ollowing  aifidavit  "  Louis  Du- 
beauit  étant  dûment  assermenté  sur  les  Saints  Evangiles  dé- 
pose et  dit  que  Henry  Robertson  lui  est  endetté  en  la  manière 
mentionnée  en  la  précédente  requête,  et  que  le  déposant  a 
toute  raison  de  croire  et  croit  vraiment,  en  sa  conscience,  que 
la  barge  "  Mauil  "  est  sur  le  point  de  laisser  le  canal  Lachine, 
où  elle  est  actuellement,  pour  se  rendre  en  Haut-Canada,  dans 
le  but  de  frauder  le  déposant  de  son  dû,  et  que,  plus  particu- 
lièrement, Henry  Robertson  a  requis  ce  déposant  de  laisser  le 
navire,  mais  a,  en  même  temps,  refusé  de  lui  payer  ladite 
somme  pour  gages,  ou  aucune  partie  d'icelle,  et  ce  déposant  le 
signe,  lecture  faite."  (Signé)  Louis  Dubeault.  Assermenté,  à 
Montréal,  ce  dix-iieuf  août,  18G4,  pardevant  moi.  (Signé)  J.A. 
LabadiE,  C.  C.  s."  On  the  lOth  Septeinber, Défendants  coun- 
sel  made  a  motion  to  quash  the  writ  of  snisie-arrèt,  on  the 
ground  of  insufficiency  of  the  atiidavit.  At  argument,, Defen- 
dant's  counsel  submitted  that  the  law  relating  to  seizures  be- 
fore  judgment  was  defined  and  oxpressly  laid  down  in  the 
83i'd  cho,pter  of  the  Consolidated  Statutes  of  Lower  Canada. 
There,  it  would  be  found  that  no  seizure  before  judgment 
could  issue  in  any  case  (except  the  two  cases  therein  except- 
ed),  without  an  affidavit  containing  certain  allégations  thei-ein 
specified.  In  the  présent  case,  the  affidavit  was  defective  anti 
faulty,  and  contained  almost  noue  of  the  necessary  allégations. 
The  material  allégation  that  Défendant  was  innne<liately  about 
to  secrète  his  debts  and  etfects  was  entirely  omitted.  Neither 
was  it  stated  that  Plaintitf  would  lose  his  debt  or  sustairi 
damage.  The  sole  fact  which  was  relied  upon  in  the  affidavit 
was  that  the  barge  was  on  the  point  of  leaving  the  Lachine 
canal  for  Upper  Canada,  with  the  intent  of  defrauding  Plain- 

(1)  V.  art.  2383  C.  U. 
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tiff  of  his  due.  Apart  from  the  informality  of  this  statoment, 
its  absurdiiy  was  inanifoHt.  It  contained  no  coinplaint  against 
Défendant  ;  he  did  not  intend,  but  the  barge  intended,  a  chat- 
tel  intended.  It  was  quite  évident  that  the  saisie-arrêt  niust 
be  qutushed.  GiKOUAliD,  fur  Plaintiff,  contra  :  The  affidavit  is 
sufficient  and  more  than  suificient,  for  the  seizure  is  a  pro- 
ceeding  under  the  common  law  of  France  in  force  in  this 
country,  and  is  in  the  nature  of  a  naisie  conservatoire.  Under 
the  common  law,  no  affidavit  is  required  for  such  a  pro- 
ceeding. 

MoNK,  J.  :  The  Plaintifl"  was  the  captain  of  a  barge  belong- 
ing  to  Défendant  and  his  wagcs  had  accumulated.  He  seized 
the  vessel,  saying  that  he  had  a  lien  on  it  for  his  wages.  This 
could  not  be  disputed.  It  was  stated  that  the  affidavit  was 
insuflScient,  but  this  was  a  saisie  conservatoire.  It  was  a  pro- 
cess  under  the  common  law,  and  no  affidavit  was  necessary. 
Motion  rejected.  (8  J.,  p,  333.) 

D.  GiROUAHD,  for  Plaintiff. 

ToRRÂNCE  and  Morris,  for  Défendant. 


UBH  FOR  BEAHAirB  WAOBS. 

Circuit  Court,  Montréal,  3l8t  October,  1864. 
Coram  Berthelot,  J. 

DUBEAULT  VS.  RoBERTSON. 

Held  :  Ist.  The  caplain  of  a  vessel  has  no  lien  upon  the  same  for  his 
wages. 

2nd.  A  sailur,  or  seaman,  has  by  the  laws  in  force  in  Lower  Canada 
a  lien  upon  the  vessel  on  which  he  serves,  for  his  wages,  under  a  récent 
statu  te. 

3rd.  A  seaman  cannot  attach  a  vessel  before  judgment  for  his  wages 
without  niaking  the  aflidavit  required  in  ail  cases  of  saisie-arrêt  before 
judgment,  by  cap.  83.,  secs.  46  or  175  of  Consolidatetl  Statutes  of  Lower 
Canada. 

A  writ  of  saisie-arrêt  before  judgment  was  issued,  at  the 
instance  of  the  captain  of  a  barge,  for  his  wages,  on  a  pétition 
to  a  judge,  supported  by  the  affidavit  recited  in  the  forego- 
ing  report.  In  his  déclaration,  Plaintiff  also  set  up  that  he  had 
a  lien  on  the  vessel  for  his  wages.  The  Défendant  fyled  an 
exception  à  la  forme,  by  which  he  prayed  that  the  writ  of 
saisie-arrêt  be  quashed,  owing  to  manifest  informalities  in 
the  affidavit.  He  also  denied  the  captain's  lien.  The  Plaintiff 
replied  that  the  affidavit  was  sufficient  and,  in  fact,  super- 
fluous,  seeing  that  the  captain  had  a  lien  on  the  vessel  for  his 
wages  ;  such  lien  being  declared  by  the  common  law  of  France. 
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Tlie  attachmcnt  was  in  the  nature  of  a  naittie  conaervutoire, 
and  no  affidavit  was  nccesHary. 

OiRouARD,  for  Plaintiff,  subinitted  the  follo'.ving  questions 
and  ntenioranda  of  authorities  :  l*^  Le  umitre  du  navire  a-t-il 
un  liev.  ou  privilège  sur  le  navire  pour  ses  gages  ;  2"  A  dé- 
faut do  paioinont,  le  navire  est-il  sujet  à  la  saisie  conserva- 
toire ?  Sur  la  première  question,  il  faut  avouer  que  les  lois  de 
tous  les  pays  ne  sont  pas  uniformes.  En  Angleterre,  on  a<lmet 
bien  ...  ^  rivilège  quant  aux  matelots,  mais,  quant  au  capitaine 
ou  maître  du  navire,  on  le  lui  nie  ;  car,  dit-on,  il  a  contract»!' 
avec  le  propriétaire,  et  il  a  suivi  sa  bonne  foi  et  sa  garantie 
personnelle.  Aux  Etats-Unis,  la  question  n'est  pas  encore  ré- 
glée. On  accorde  bien  le  privilège  aux  matelots,  au  capitaine 
pour  ses  avances  et  dépenses  de  voyage  ;  mais,  pour  ses  gages, 
la  question  est  encore  ouverte,  et  il  y  a  des  décisions  dans  les 
deux  sens.  On  peut  référer  à  Kent's  Cortimentariea,  vol.  3, 
pages  166,  167;  Abbott,  on  Shipping,  pages  183,185,  à  la 
note,  ofi  la  doctrine  anglaise  et  américaine  à  la  fois  est  déve- 
loppée. En  France,  sous  l'ancien  et  le  nouveau  droit,  le  droit 
de  gage  pour  les  loyers  des  matelots  et  du  maître  n'a  jamais 
été  mis  en  question.  Là,  point  de  distinction  entre  le  maître 
et  les  matelots  ;  tous  sont  tenus  de  sauver  le  navire  et  la  car- 
gaison pour  gagner  leurs  salaires  ;  et  tous  ont  un  droit  réel, 
un  privilège  premier  sur  le  navire,  ses  agrès,  la  cargaison  et 
sur  tout  ce  qui  en  reste  après  le  naufrage  même.  Valin,  dans 
son  Commentaire  sur  l'ordonnance  de  la  Marine,  pages  400  et 
401,  art.  8,  li\re  3,  tit.  4,  Des  Loyers  des  Matelots,  l'enseigne 
en  termes  exprès  ;  et  il  est  à  remarquer  que,  sur  cette  ques- 
tion, Valin  ne  cite  pas  l'ordonnance,  mais  pose  une  règle  de 
droit  commun  de  la  France,  qui  veut,  règle  générale,  que  les 
industriels  et  tous  les  mercenaires  aient  privilège  sur  la  chose 
qu'ils  travaillent,  ou  à  l'occasion  de  laquelle  ils  donnent  leurs 
services.  "  Les  conditions  du  maître  et  des  gens  de  l'équipage 
d'un  vaisseau,  "  dit  Valin,  "  est  telle  que  le  sort  des  loyers  dé- 
pend de  la  conservation  du  bâtiment  et  du  fret  des  marchan- 
dises dont  il  est  charge.  "  Ce  fret,  avec  le  corps  et  la  quelle  du 
navire,  ses  agrès,  apparaux  et  ustensiles,  voilà  leur  gage,  et 
ils  n'ont  aucune  autre  assurance  pour  le  paiement  de  leurs 
loyers.  "  Rien  n'est  mieux  établi,  la  justice  n'y  est  du  tout 
"  point  blessée  ;  et  quand  il  en  serait  autrement,  la  politique 
"  et  l'intérêt  de  la  navigation  exigeraient  nécessairement  que 
"  cette  loi  fut  maintenue  dans  toute  sa  vigueur."  C'était  aussi 
la  disposition  de  l'ordonnance  française  de  1415,  art.  8,  9  et  10 

aui  permet  aux  mariniers  de  saisir  même  la  cargaison  en  cas 
e  défaut  de  paiement.  Cleirac,  Coutume  de  la  Mer,  p.  351, 
503.  Cet  article  est  ainsi  conçu  :  "  Le  bateau  est  obligé  à  la 
marchandise  et  la  marchandise  au  bateau,  c'est-à-dire,  si  le 
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luarahand  ne  paie  pas  le  fret,  s'il  manque  au  terme  et  cauHo 
du  retardement,  le  patron  ou  len  ynariniers  »ont  privilégién  de 
faire  saisir  les  marchandises  qu'ils  ont  conduites  et  vendre 
jusqu'à  concun'ence  de  leur  ait.  2*  Maintenant  le  navire 
peut-il  être  saisi  pour  sûreté  du  paiement  des  loyers  par  sai- 
sie conservatoire  ?  Il  est  impossible  de  répondre  à  cette  ques- 
tion dans  la  négative.  J)e  droit  comnmn,  en  effet,  celui  qui  a 
un  droit  doit  avoir  une  action,  et  cette  action,  c'est  la  .saisie- 
conservatoire,  par  lacjuelle  la  cour  conserve  au  créancier  pri- 
vilégié le  privilège  qu'on  menace  de  lui  ravir.  Cette  saûsie  ne 
requiert  pas  l'affidavit  requis  par  le  statut  ;  car  ce  n'est  pas  h- 
statut  qui  l'a  créée,  mais  l'ancien  droit  français  qui  n'admet 
pas  d'anidavit.  Dans  le  cas  de  gage,  par  l'ancien  droit  fran- 
çais, il  n'était  pas  même  nécessaire  d'-'voir  l'ordre  du  juge  : 
"  Pour  faire  une  saisie  et  arrà  valable,"  dit  Ferrière,  vol.  2, 
page  1259,  no.  2,  sur  l'art.  178  de  la  Coutume,  "  ceux  qvi  ont 
privilège  par  la  Coutume,  la  peuvent  faire  mns  comimm'le- 
m,ent,  ni  permission  du  juge.  "  Le  statut  canadien  n'a  pas 
plus  abrogé  la  saisie  conservatoire  du  navigateur  sur  le  navire, 
ou  du  voiturier  sur  la  cargaison,  qu'il  n'a  abrogé  la  un  "  \j  conser- 
vatoire du  vendeur.  Ni  Pune  ni  l'autre  n'ont  été  spécialement 
ré.servées,  mn::,  •'  utes  les  saisies  conservatoire.s,  et  elles  peu\'  Jit 
exister,  comme  le  dit  Ferrière,  chaque  fois  qu'il  y  a  privilège  sur 
un  mtJi'i/leà  conserver  sont  également  conservées,  suivant  cette 
maxime  applicable  \  l'interprétation  des  lois  .statutaires  qu  un 
statut  n'est  pas  censé  abroger  le  droit  commun  à  moins  de  termes 
formels  ou  (l'incompatibilité.  Mais  ici,  il  n'y  a  pas  abrogation  ni 
incompatibilité  ;  et  il  faut,  de  plus,  bien  observer  que  l'affidavit 
requis  par  le  statut  est,  pour  la  saisie-arrêt  contre  tous  les  biens 
et  effets  du  débiteur  accusé  d'intentions  frauduleuses,  et  non 
contre  un  meuble  en  particulier  et  pour  cause  de  privilège. 
Le  statut  n'a  rien  statué  sur  ce  dernier  cas,  et,  en  consé(juence, 
nous  restons  régis  par  le  droit  commun  :  tout  ce  qu'il  a  fait, 
c'est  qu'au  lieu  du  simple  commandement  du  juge  que  deman- 
dait le  droit  commun  dans  le  cas  de  saisie-arrêt  basée,  non  sur 
un  privilège,  mais  sur  le  recel  frauduleux,  il  a  requis  en  outre 
le  serment  du  Demandeur.  Des  saisies  conservatoii-es  comme 
celle  du  Demandeur  ont  .été  prises,  il  y  a  trois  ou  quatre  ans, 
contre  les  navires  May  Flower,  Banshee,  St.  Lawrence,  Avon, 
Annuity,  etc.,  C.  C,  Montréal.  D'après  les  observations  de  la 
cour,  lors  de  l'argument,  le  Demandeur  a  cru  comprendre 
qu'elle  ne  lui  niait  pas  son  privilège,  mais  le  droit  de  saisir 
autrement  que  par  le  statut.  Or,  le  Demandeur  soutient  hum- 
blement que,  chaque  fois  qu'il  y  a  privilège  et  droit  de  réten- 
tion, il  y  a  lieu  à  la  saisie-conservatoire,  si  on  cherche  à  enle- 
ver la  possession  des  biens,  sujets  au  privilège  Cleirac,  Cou- 
tume de  la  Mer,  pages  351,  352,  dit  que  le  capitaine  ou 
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voiturier  peut  exercer  son  pi'ivilège  sur  la  cargaison,  pour  le 
fret,  par  la  saisie-ronservatoire,  de  même  que  les  charpentiers- 
calfats  et  autres  ouvriers  qui  ont  travaillé  au  navire  et 
ceux  qui  ont  fourni  des  ma'^ériaux  pour  radouber  le  vaisseau. 
Le  vendeur,  aux  termes  des  art.  IV  6  et  177  de  la  coutume  de 
Paris,  a  aussi  le  droit  de  saisie  conservatoire,  quoique  non  ré- 
servée par  le  statut.  Le  10  septembre,  1860,  la  Cour  de  Cir- 
cuit maintint  une  saisie  conservatoire  "  for  necessary  sup- 
plies "  à  l'équipage,  MvMina  vs.  McRae  et  al.  Plusieurs  saisies- 
conservatoires  contre  les  navires  May  Flower,  Annuity,  Avon, 
St.  Lawrence,  ont  été  accordées  par  les  juges,  pour  les  gages 
des  matelots.  Quinze  saisies  furent  aussi  autorisées,  le  16  juil- 
let, 1860,  contre  Maxwell,  pour  l'équipage.  Voir  l'art.  100,  tit. 
8,  de  la  Coutume  de  Paria  Enfin,  cette  question  a  été  même 
décidée  dans  cette  cause  en  faveur  du  Demandeur,  par  son 
Honneur  M.  le  Juge  Monk,  sur  une  motion  du  Défendeur,  et 
cette  décision  doit  servir  aux  parties,  non  seulement  comme 
'précédent,  mais  encore  comme  chow  jugée. 

Morris,  for  Défendant,  referred  to  the  83rd  chapter  of  the 
Consolidated  Statutes  of  Lower  Canada,  which  disclosed  the 
formalities  necessary  in  seizures  before  judgment  in  ail  cases 
except  two,  specially  excepted.  Thèse  formalities  had  not  been 
complied  with  in  the  présent  case  and  the  seizure  ought  to 
be  quashed.  It  had  also  alrcady  been  decided  that  a  captain  has 
no  lien  for  wages  in  the  case  of  Jasmin  vs.  Lafantasie,  (1) 

Berthelot,  J.,  in  rendering  judgment,  said,  in  ofFect,  that 
the  principles  involved  were  most  important,  and  of  great  in- 
terest  both  to  the  members  of  the  profession  and  to  the  com- 
munity.  The  Plaintiff  was  the  captain  of  a  barge,  which  he 
had  seized  for  his  wages.  The  affidavit  on  which  this  seizure 
issued  was  totally  insufficient,  according  to  the  terms  of  the 
83rd  chapter  of  the  Consolidated  Statutes  of  Lower  Canada. 
But  Plaintiff  contended  that,  by  the  common  law  of  France,  he 
had  a  lien  on  the  vessel,  and  that,  under  tho  same  law,  he 
could  exercise  that  lien  by  attachment  before  judgment, 
without  afllidavit,  such  attachment  being  in  the  nature  of  a 
saisie  conservatoire.  The  Défendant  contended  that  the  cap- 
tain had  no  lien,  or,  if  he  had,  in  any  case,  it  was  a  bare  pri- 
vilège, and  should  be  preserved  and  exercised  in  a  légal  manner, 
viz.,  by  attachment  issued  on  the  affidavit  prescribed  by  the 

(1)  Dans  la  cause  de  Jasmin  vs.  La/aïUame,  J.  avait  fait  saisir,  par  saisie- 
arrêt  simple  avant  Jugement  avec  affidavit  k  l'appui,  le  bateau  de  L,  pi>ur 
gages  à  lui  dus  par  L.  comme  capitaine  de  ce  bateau.  La  déclaration  alléguait 
que  le  Demandeur,  comme  capitaine,  avait  un  privilège  spécial  sur  le  bateau 
de  L.  pour  le  paiement  de  ses  ga^es  et  concluait  à  ce  que  le  bateau  fut  vendu. 
Le  31  mars  1862,  la  Cour  Supéneuie  (Smitm,  J.),  annulant  la  saisie-arrêt,  a 
aaé  qu'il  n'existait  aucune  loi  accordant  à  un  capitaine  privilèi 
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statute.  The  Court  waa  aware  that  the  points  in  contest  had 
a^ready  corne  up  before  another  judge,  on  a  motion  to  quash, 
and  that  motion  had  been  rejected.  It  differed,  however,  from 
the  opinion  of  the  honorable  judge  who  gave  that  décision, 
and  believed  that  no  lien  existed  in  favor  of  the  captain. 
Nor  was  it  alone  in  taking  this  view.  A  similar  décision  had 
been  given  in  the  case  of  Janmin  vs.  Lafantaisie,  supra,  p.  378. 
The  same  opinion  washeld  by  severalof  theotherjudges,  and, 
since  a  period  of  over  thirty  years,  cases  had  been  decided 
on  the  saine  principle.  The  laws  in  force  in  Lower  Canada 
give  to  the  sailor  on  board  of  a  vessel  a  lien  for  his  wages, 
and  the  statute  al»ove  cited  indicates  the  mode  of  procédure 
to  make  that  right  available  before  judgment.  In  regard  to 
attachnients  before  judgment,  the  statute  already  referred  to 
is  plain  ;  no  attachaient  before  judgment  can  issue  without  the 
necessary  afïidavit,  except  in  cases  of  dernier  équipeur  and 
saisie  (jagerie  ;  this  was  the  absolute  rule  ;  the  exceptions 
iiiarked  the  rule.  A  décision,  in  1825,  before  the  Court  of 
King's  Bench,  had  been  shownto  the  Court,  (1;  by  His  Honor 

(1)  Thi  foUowing  is  the  case  referred  to  by  the  Court:  Court  of  Kino's 
Bench,  Gotober  ïerm,  1825;  Reid  vk.  Porteous  :  The  Plaintiffin  this  cause, 
the  muster  of  a  ship,  had,  to  secure  payment  of  freight,  sued  out  a  writ  of 
xaiaie-arret  or  attachnient,  to  attach,  twelve  days  after  their  delivery,  and, 
while  they  still  reinained  iu  the  hands  of  the  consignée,  certain  gooils  which 
he  had  conveyed  froni  Great  Britain  to  Montréal.  The  Défendant  nioved,  on 
the  fifteenth  day  of  October  instant,  for  a  rule  to  shew  cause  why  the  process 
of  attacliinent  issued  in  the  saine  cause  should  not  be  quashed.  And  the  Soli- 
ctfor-Oenernl  and  Biichanan,  in  support  of  the  rule,  contended  that  the  inaster 
had,  by  delivering  the  goods  to  the  consignée,  lost  his  lien  for  freight.  That, 
by  the  laws  of  the  province,  the  nuister  had  no  right  to  follow  the  goods  and 
attach  them  after  he  had  parte  1  with  theni,  Abbott,  on  Shippinij,  p.  24tt. 
That,  granting  the  right  of  lien  of  the  master  not  to  hâve  been  lost  by  the 
delivery,  yet,  he  could  not,  by  the  law?,  of  the  province,  enforce  that  right  by 
process  of  attachinent.  The  Provincial  Ordinance  of  the  27th  Geo.  in,  had 
prohibited  the  issuing  of  attachnient  against  tlic  debtor's  eifects,  unless  upon 
affidavit  that  the  De^ndant  absconded,  or  was  about  to  secrète  his  eifects,  or 
did  suddenly  intend  to  départ  the  province,  and,  one  exception  only,  that  of 
the  case  of  the  dernier  éqmp^ur,  proved  the  generality  of  the  enactnient.  The 
affidavit  filed  in  this  cause  contained  no  proof  of  the  facts  required  by  the 
ordinance  to  warrant  the  attachinent.  JJfanbien  and  Ha/i<jlf y,  againat  the  rule, 
relied  upon  an  ordinance  of  the  kiiig  of  France  of  1681,  wliicli  gave  to  tlie 
niaster  of  the  vessel  the  right  of  attaching  for  the  surety  of  freight  the  goods 
conveyed,  duriiig  tifteen  uays  after  delivery,  if  the  goods  reinained  in  the 
possession  of  the  consignée.  They  contended  that  this  French  Ordinance  had, 
with  other  maritime  laws,  l)een  introduced  into  Canada,  by  an  arrêt  <le  réyle- 
mi-nt  of  1717,  niaile  for  the  French  Colonies,  establishing,  in  those  possessions. 
Courts  of  Admiralty,  to  be  governed  in  their  décisions  by  the  Ordinance  of 
1081,  and  other  parts  of  tiie  Maritime  I^w  of  France.  That  this  was  the  law 
of  the  province,  under  which  the  PlaintifFhad  adopted  the  proceedings  under 
discussion.  The  law  of  Engla>Mt  could  not  l)e  citeti,  it  not  being  any  part  of 
tiie  law  of  the  conntry.  Besides,  in  that  sountry,  there  was  a  class  of  men 
calleil  whartii'gers  to  whoin  the  inaster  iniv^ht  deliver  the  goods  to  be  kept 
till  payment  of  the  freight.  Hère,  we  had  no  whariingers  and  such  a  law 
could  not  be  applied  to  the  state  of  commerce  in  that  country.  It  was  said, 
in  reply,  thaï  the  ordinance  of  1681  had  never  been  in  for  .  in  this  country, 
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Mr.  Justice  Badgloy,  the  reasoning  of  which  is  applicable  to 
the  prcsent  case.  The  Defendant's  exception  à  la  forme  musf. 
be  maintaincd,  and  the  attachment  quashed.  (8  /.,  p.  334.) 

D.  GiROUARD,  for  Plaintiff. 

ToRRANCE  and  Morris,  for  Défendant. 


i^ 


it  having  iiever  been  enregistered  in  the  Superior  Council  of  Québec  and,  at 
cominon  law,  in  ail  cages,  the  duration  of  spécial  liens  dépends  wholly  upon 
the  continuation  of  possession.  It  required  a  positive  enactment  to  introduce 
the  droit  de.  suite  to  secure  the  rights  of  landlords.  But  the  arrêt  de  rCqhment, 
if  it  could  be  regarded  as  of  sufficient  authority  to  dispense  with  the  forniality 
of  enregistering  that  ordinance,  went  to  erect  courts  of  admiralty  in  the  colo- 
nies whosc  décisions  should  be  conforinable  to  the  ordinance  of  1681 ,  and  the 
French  maritime  law.  Those  courts  of  admiralty  no  longer  existed,  nor  conUl 
the  jurisprudence  which  they  administered  constitute  the  rules  of  guidance 
for  any  uther  judicatnre.  It  might  also  be  said  that  this  is  a  right  fouuded  on 
commercial  usages,  a  portion  of  law  liable  to  occasional  fluctuation  ;  usages  of 
80  mucli  power  that,  even  in  France,  they  availed  to  subvert  Royal  ordinan- 
ces.  If  so,  they  must  hère  look  to  the  usages  which  obtain  in  that  country, 
with  which  we  are  constautly  and  solely  m  commercial  relation,  and  there 
we  find  the  rules  to  be  directly  against  the  privilège  to  which  the  PlaintifF 
has  set  up  pretensions.  No  argument  against  that  portion  of  the  English  law 
could  be  derived  from  the  circumstance  of  there  being  no  persons  known  by 
the  name  of  whartingers  in  this  country.  Other  depositaries  might  lie  foun-l 
in  whose  hands  the  masters  of  ships  might  place  thcir  goods  to  préserve  their 
lien  for  freight.  The  Défendant,  in  this  stage  of  the  proceedines,  to  produue 
the  quashing  of  the  writ,  relied  mainly  upoii  the  Provincial  Ordinance  of  the 
27th  Geo.  III.  On  the  20th,  the  Court  gave  judgment,  quashing  the  writ  and 
releasing  the  goods  from  seizure.  Reid,  Chief  Justice,  in  delivering  the  opi- 
nion of  the  Court,  said  :  That  they  thought  the  ordinance  of  1681  in  force  iu 
this  country,  and,  although  it  had  not  been  enregistered  in  the  Superior 
Council,  the  king  of  France,  as  sole  legislator,  having  the  power  so  to  do, 
had,  by  the  arrêt  de  rêijltment,  of  1717,  introduced  that  bndy  of  law  into  this 
country.  But,  though  the  right  of  lien,  to  the  extent  santtioned  by  that  ordi- 
nance, did  exist  m  the  Plaintiff,  yet,  the  law,  as  it  now  stands  in  this  country, 
gave  him  no  remedy  to  render  that  right  available.  Probably,  the  legislaturu 
which  made  the  ordin.^nce  of  the  27th  Geo.  III,  had  not  reflected  upon  the  valu- 
able  remédies  of  which  the  generality  of  their  enactment  deprived  the  subject, 
but  they  had,  in  gênerai  and  positive  temiB,  prohibited  the  issuing  of  attach- 
ments,  for  the  recovery  of  moneys,  without  the  proof  of  circumstances,  which 
the  afBdavit  in  this  case  did  not  disclose.  It  is  true  the  Courts,  in  this  coun- 
try, had,  without  such  proof,  since  the  passing  of  that  ordinance,  grantcd 
process  of  attachment,  in  cs^es  of  7-et'eHdif:ition,  but  they  had  done  so,  upon 
considération,  that  the  saisie  revendication  being  uaed  to  obtain  the  restitu- 
tion of  property,  not  pecuniary,  was  clearly  not  within  the  purview  of  the 
ordinance. 

Rbporteb's  Note  :  Seamen  hâve  a  lien  on  the  vessel  for  their  wages,  Dow- 
deswell's  Merchant  Sh'ipping  Act  of  1854  and  1855,  p.  83,  part  3  ;  and  Vide 
Interprétation  of  Clauses,  in  same  Iwok,  p.  238,  "Seamen  shall  include  every 
person  (except  masters),"  &c.  MitrheU  vs.  Comiiieau  et  al.  Les  gages  de<^  ma- 
telots sont  privilégiés  et  payables  de  préférence  aux  hypothèques  dues  sur  un 
bateau  à  vapeur  naviguant  dans  les  Eaux  Canadiennes.  (MitrheU  vs.  Cousi- 
neau  et  al.,  et  Dirern  Oppit.,  C.  S.,  Montréal,  24  juin  1858,  12  R.  J.  R.  Q., 
p.  168.) 
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OOHTHAT  A  L'ETRAKOER.-PAIEmiT. 

Cour  de  Circuit,  pour  le  comté  de  Huntingdon. 
Coram  Loranger,  J. 

KcCoy  vs.  DiNNEEN, 

Ju.gé  :  "  Qu'un  billet  pronaissoire,  fuit  et  daté  à  Malone,  N.  Y.,  entre 
citoyens  Américains,  mais  payable  au  porteur  généralement,  et  passé 
depiiis  entre  les  mains  d'un  Canadien,  doit  être  payé  en  monnaie  ayant 
cours  en  ce  pays."  (1) 

Cette  action  était  fondée  sur  un  billet  fait  et  daté  à  Malone, 
N.  Y.,  le  27  février,  1863,  pour  la  somme  de  $86.00,  par 
J.  Dinneen,  le  Défendeur,  en  faveur  de  Catherine  Dinneen, 
ou  au  porteur.  Le  faiseur  et  le  créancier  étaient  tous  deux 
alors  domiciliés  à  Malone,  N.  Y.,  McCoy,  Demandeur,  réside 
en  Canada.  Le  Défendeur  plaida,  qu'avant  l'institution  de 
l'action,  il  avait  fait  des  offres  au  Demandeur,  qui  était 
alors  porteur  du  billet,  en  monnaie  ayant  cours  dans  l'Etat  de 
New- York,  où  le  billet  avait  été  fait  et  souscrit,  savoir,  en 
Greenbacks,  et  qu'il  était  prêt  et  réitérait  de  fait  ses  offres.  A 
l'audition,  Kerr,  pour  le  Demandeur,  soutenait  que  les  offres 
telles  que  faites  n'étaient  pas  légales,  que  le  papier-monnaie 
connu  sous  le  nom  do  Greenback/i,  ne  pouvait  être  offert 
légalement  en  paiement  du  billet,  dans  ce  pays,  parce  que 
notre  loi  ne  les  reconnaissait  pas.  Qu'à  tout  événement,  le 
Défendeur  devait  offrir  au  Demandeur,  en  paiement  du  billet, 
la  monnaie  ayant  cours  en  ce  pays,  pour  le  montant  du  billet, 
moins  l'escompte  sur  lesdits  Greenbacks.  Branchaud,  pour  le 
Défendeur,  établissait  en  principe  que,  pour  ce  qui  concerne 
l'essence  et  la  nature  d'un  contrat  d'un  billet  promissoire,  ou 
lettre  de  change,  la  loi  du  lieu  où  ce  contrat,  billet,  etc.,  était 
passé,  devait  être  la  seule  qui  devait  guider  la  Cour  dans  sa 
décision  ;  que  le  paiement  d'un  billet  doit  être  fait  en  monnaie 
ayant  coui-s  dans  le  lieu  où  il  a  été  consenti,  quoiqu'il  fût 
payable  généralement  et  qu'il  fut  transporté  dans  un  pays  où 
le  cours  est  différent  en  vertu  de  cette  loi.  lex  loci  contractus  ; 
qu'en  conséquence,  le  oillet  consenti  et  daté  à  Malone,  dans 
l'état  de  New-York,  (la  législature  de  l'Etat  de  New-York 
ayant  décrété  que  des  offres  de  paiement  faites  en  papier- 
monnaie,  connu  sous  le  nom  de  Greenbacks,  sont  légales  et 
valables  dans  ledit  Etat  pour  toutes  dettes  civiles,  et  cette  loi 
ayant  été  admise  par  le  Demandeur)  tombait  sous  la  puis- 
sance de  la  loi  du  lieu  du  contrat,  et  que,  partant,  les  offres  du 
du  Défendeur  étaient  bonnes  et  valables.  Que  la  chose  aurait 
été  différente  si  le  billet  eût  été  fait  payable  à  un  lieu  indiqué, 

(1)  V.  art.  1163  C.  0. 
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alors,  la  loi  loci  solutionia  aurait  prévalu  et  aurait  déterminé 
le  genre  de  monnaie  que  le  Défendeur  aurait  dû  offrir  au 
Demandeur,  mais  comme  il  n'y  avait  aucun  lieu  d'indjqué 
dans  le  billet  où  il  devait  être  payé,  et  que  le  billet  était 
payable  généralement,  la  loi  loci  covtrnctus  devait  prévaloir. 
La  cour  motiva  son  jugement  comme  suit.  Le  billet  est  fait  et 
daté  à  Malone,  dans  l'Etat  dp  New-York,  par  le  Défendeur,  il 
e^t  vrai,  mais  aussi  il  ne  faut  pas  perdre  de  vue  qu'il  est 
payable  au  porteur.  Le  Défendeur,  en  consentant  de  payer  un 
tel  billet,  s'obligerait  de  le  payer  en  monnaie  ayant  cours 
dans  le  lieu  où  résiderait  le  porteur,  et  la  loi  du  lieu  du  con- 
trat ne  peut  s'appliquer  en  ce  cas,  d'autant  plus  que  notre  loi 
ne  reconnaît  nullement  le  papier-monnaie  en  usage  dans  l'Etat 
de  New-York.  Le  Demandeur  doit  donc  avoir  jugement  pour 
le  montant  de  son  billet,  suivant  le  cours  de  cette  Province,  et 
les  offres  du  Défendeur  devront  être  déclarées  insuffisantes. 
(8J:,  p.  339.) 

Kerr  et  Nagle,  pour  le  Demandeur. 

RoBERTSON  et  Branchaud,  pour  le  Défendeur. 


BILLET  A  L'ETRAHGER.-PAIEHEHT. 

Circuit  Court,  Montréal,  30th  November,  1864. 
Coram  Monk,  J. 
Daly  va.  Graham.  | 

Hetd  :  The  maker  of  a  bon,  made  in  tbe  United  States  of  America, 
payable  on  demand,  if  sued  in  Canada,  will  be  condemned  to  pay  the 
tnll  pmount  of  the  bon,  in  Canadian  cnrrency,  and  a  tender  of  the  vaine 
of  the  bon,  at  tiie  date  of  demand,  in  gold,  leeB  the  discount  on  Ameri- 
can bills,  will  be  declared  insufficient.  (1) 

The  Plaintiff  brought  his  action  on  the  following  note  or 
bon  :  "  Saint  Paul,  July  13th,  1859.  Due  Thos.  Daly,  on 
demand,  forty  dollars,  value  received.  (Signed,)  D.  Graham." 
The  Défendant  pleaded  that  tiio  amount  on  the  face  of  the 
note  could  not  be  demanded  in  canadian  currency,  and  ten- 
dered  payment,  both  in  greenbacks  and  in  their  équivalent  m 
gold,  at  the  current  rate  of  exchange  when  the  demand  for 
payment  was  made.  In  support  of  his  tender  and  plea,  Défen- 
dant contended  that  the  contract  or  the  bon  was  made  in  the 
United  States,  and  the  law  of  the  place  must  govern  the  con- 
tract. The  agreement  was  to  pay  in  the  currency  of  the  coun- 

(1)  V.  la  cause  de  McCoy  va.  Dinneen,  ci-desaus  p.  381. 
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try  where  the  instrument  was  made,  and,  in  order  to  succeed 
in  his  présent  demand,  Plaintiff  must  show  something  by 
which  the  agreeniont  had  been  altered  or  modiiied.  The  fact 
of  Défendant  reinoving  from  the  country  where  the  contract 
was  made  could  hâve  no  effect  upon  it.  The  Plaintiff  could 
not  of  himself  alter  the  contract  and  oblige  the  Défendant  to 
pay  in  the  currency  of  any  other  country  than  that  in  which 
he  stipulated  to  pay. 

MoNK,  J.  :  An  instrument  like  this  bon,  payable  on  demand, 
without  any  place  of  payment  being  specified,  and  floating 
about  from  one  part  of  the  continent  to  the  other,  must  bo 
paid  in  the  currency  of  the  place  where  the  action  is  brought. 
The  tender  is,  therefore,  insufficient,  and  judgment  will  go  for 
the  amount  on  the  face  of  the  note  in  canadian  currency) 
Judgment  for  Plaintifl".    (8  /.,  p.  340  et  15  D.  T.  B.  C,  p.  137. 

John  Monk,  for  Plaintiff. 

ToRRANCE  and  Morris,  for  Défendant. 


PATROL  EVIDEROE. 

SuPERiOR  Court,. Montréal,  30th  April,  1864. 
Coram  Berthelot  Justice. 

GOLE  V8.  COCKBURN. 

Hc!d  :  That  an  agreement  to  release  the  maker  of  a  negotiable  proinis- 
sory  note,  made  after  the  signing  and  before  the  maturing  of  the  note, 
nmy  be  proved  by  paroi  évidence.  (1) 

This  was  an  action  against  Défendant  as  the  maker  of  a 
promissory  note  for  $400,  dated  the  18th  day  of  January,  1861 , 
payable  three  months  after  the  date  thereof,  to  the  order  of 
M.  A.  Clifford  Dodds,  who  endorsed  and  delivered  it  to  Plain- 
tiff The  Défendant  pleaded,  "  that,  on  the  18th  day  of  Mardi, 
1861,  at  Montréal,  Défendant  made  his  certain  promissory  note 
in  writing,  bearing  date  at  Montréal,  the  day  and  year  afore- 
said,  and,  thereby,  three  months  after  the  date  thereof,  pro- 
mised  to  pay  to  the  order  of  M.  A.  Clifford  Dodds,  at  the  office 
of  The  Bank  of  British  North  Auierica,  three  hundred  and 
ninety-seven  dollars  and  forty-five  cents  for  value  received  ; 
That  the  note  was  so  made  and  signed  as  a  r^newal  pro  tanto 
of  the  note  in  the  said  déclaration  referred  to  and  filed  in  this 
cause,  and  was  delivered  by  Défendant  to  Clifford  Dodds,  on 
the  express  understanding  that  it  was  to  be  applied  in  that 

(1)  V.  art.  1233,  1234  et  1235  C.  C. 
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way  ;  that,  af ter  receiving  said  note  t'roin  Défendant,  and  before 
the  sanie  was  discounted,  Clifford  Dodds  obtained  the  assent 
of  PlaintifF,  who  was  then  in  her  employ,  to  make  use  of  note 
otherwise  than  by  way  of .  renewal  of  the  note  presently  sued 
on,  to  wit,  for  her  own  use  and  profit,  on  the  understanding 
and  agreement,  then  and  there  entered  into  between  them,  that 
Défendant  should  be  forever  released  and  discharged  on  the 
note  80  now  presently  sued  on,  and  that  Plaintiff  should  only 
look  to  her.  Clifford  Dodds,  for  payinent  thereof  ;  That  the  note 
for  $397.45,  which  bas  since  been  paid  by  Défendant,  and  is 
now  herewith  filed,  was  so  granted  by  him  upon  the  faith  of 
the  same  being  applied  as  such  part  renewal  ;  and  that  the 
application  thereof  in  a  différent  inanner  which  had  the  effect 
of  making  Défendant  apparently  liable  on  two  notes  instead  of 
one,  was  niade  by  Clifford  Dodds,  with  the  privity  and  consent 
of  Plaintiff  and  on  the  express  understanding  that  Défendant 
was  to  be  and  he  was,  in  effect,  thereby,  forever,  released  and 
discharged  from  ail  liability  to  pay  the  note  presently  sued  on." 
At  enquête  the  Défendant  proved,  by  paroi  évidence,  the  essen- 
tial  allégations  of  his  plea,  with  référence  to  the  agreement  to 
release  under  reserve  of  objection  by  Plaintiff  that  such  an 
agreement  could  not  be  proved  by  verbal  testiniony.  At  t  le 
argument,  Keru,  for  Plaintiff,  relied  on  the  inadmissibilité  of 
verbal  évidence  to  defeit  the  written  contract  set  up  in  the 
déclaration,  contending  that  a  release  such  as  pleaded  could 
only  be  legally  made  under  seal,  and  cited  Story,  on  Prom. 
Notes,  §  408.  Bethune,  for  Défendant,  argued  that  the  agree- 
ment to  release  having  been  made  after  the  written  contract 
was  executed,  and  not  previously  or  contemporaneously,  was 
susceptible  of  proof  by  oral  testiraony  and  cited  Goss  vs 
Nugent,  5  B.  and  Ad.  p.  58. 

"  The  court  considering  that  Défendant  has  fully  proved 
and  established,  by  légal  évidence,  the  material  allégations  of 
his  plea,  and  that.  before  the  note  recited  in  Plaintiff's  décla- 
ration had  become  due,  Plaintiff  had  been  willing  to  i-elease 
and  discharge  Défendant  of  ail  responsibility  as  to  the  pay- 
ment  of  tlie  note  of  the  18th  January,  1861,  reserving  only 
his  recourse  against  the  payée  of  the  said  note,  that,  therefore, 
Plaintiff  8  action  is  unfounded,  doth  dismiss  sai  \  action."  (8  J., 
p.  341.) 

Kerk  and  Nagle,  for  Plaintiff. 

Strachan  Bethune,  for  Défendant. 
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PROCES  PAR  JURT.-FRAU. 

Cour  Supérieure,  Montréal,  30  avril  1854. 
Corani  MoNK,  A.  J. 
Dessaulles  v8.  Taché. 

Jugé  :  1°  Qtie  le  montant  du  verdict  d'un  jury,  même  lorsqu'il  est  pour 
plu8  de  40  chelinB  sterling.règle  la  classe  des  frais  d'action,  si  le  jugement 
de  la  cour,  ratifiant  ce  verdict,  n'a  pas  statué  sur  les  frais.  (1) 

2°  Que,  dans  ce  cas,  quoique  les  trais  ordinaires  d'action  soient  réduc- 
tibles au  tarif  de  la  Cour  de  (  Circuit,  les  déboursée  nécessités  par  le  procès 
par  jury  seront  accordés  au  Demandeur. 

Cette  action  avait  été  portée  devant  la  Cour  Supérieure,  à 
St.  Hyacinthe,  en  recouvrement  de  £500  de  dommages  pour 
libelle.  Elle  y  avait  été  instruite  devant  un  jury  spécial  qui 
avait  accordé  £25  de  dommages.  Le  jugement  de  la  cour, 
ratifiant  le  verdict,  concluait  comme  suit  :  "  En  conséquence, 
"  permet  et  adjuge  au  Demandeur  de  recouvrer  la  somme  de 
"  èlOO,  et  .nt  le  montant  des  dommages  accordés  par  le  dit 
"  verdict  au  Demandeur,  etc.,  et  les  dépens  dont  distraction, 
"  etc."  Le  Protonotaire  taxa  les  frais  suivant  la  classe  du  mon- 
tant demandé  dans  l'action,  et  non  suivant  celui  du  verdict. 
De  là  motion  du  Défendeur,  en  vertu  du  ch.  83  des  stat.  réf. 
du  Bas-Canada,  sec.  151,  pour  faire  reviser  cette  taxe,  et 
demandant  "  que  les  frais  soient  revisés  et  réduits  et  taxés  au 
"  montant  de  frais  dus  sur  une  action  de  la  classe  déterminée 
"  par  le  montant  pour  lequel  il  y  a  jugement  contre  le  Défen- 
"  deur,  savoir,  réduits  aux  frais  d'une  cause  de  £25."  Le  seul 
juge  résidant  dans  le  district  de  St-Hyacinthe  s'étant  récusé,  ' 
vu  que,  lorsqu'il  pratiquait  au  barreau,  il  occupait  pour  l'une 
des  parties  en  cette  même  cause,  le  dossier  fut  envoyé  à  Mont- 
réal, conformément  aux  dispositions  du  ch.  78  des  stat.  réf.  du 
Bas-Canada,  sec.  20,  pour  y  être  procédé  sur  cette  demande 
(le  revision.  OuiMET,  pour  la  motion  du  Défendeur,  s'appuyait 
sur  le  ch.  82,  sec.  2  des  stat.  réf.  du  Bas-Canada,  qui  dit  : 
"  Mais  si  le  montant  obtenu  est  tel  qu'il  aurait  pu  être  recou\  ré 
"  dans  une  cour  inférieure,  il  ne  sera  alloué  au  Demandeur 
"  que  les  mêmes  frais  qui  lui  auraient  été  alloués  si  la  poursuite 
"  eût  été  intentée  dans  telle  cour  inférieure,  à  moins  que  la 
"  cour  dans  laquelle  le  procès  est  intenté  n'en  ordonne  autre- 
"  ment."  Si  l'on  prétend,  ajoutait-il,  que  cette  disposition  ne 
s'applique  pas  au  procès  par  jury,  on  trouve,  au  n"  1:8  du  tarif 
de  la  Cour  Supérieure,  que  les  juges  qui  ont  rédigé  ce  tarif, 
avec  les  pouvoirs  nécessaires  pour  légiférer  sur  le  sujet,  ont 
interprété  la  loi  comme  s'appliquant  à  ces  causes-là  comme 
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(1)  V.  art.  479  C.  P.  C. 
TOME  XIII. 
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aux  autres."  In  actions  of  damages  for  personal  wrongs  (ex- 
"  cepting  in  actions  in  which  the  court  or  jury  shall  tind  the 
"  damages  to  be  under  forty  shillings  sterling)  the  costs  to  be 
"  taxed  as  of  the  class  to  be  determined  by  the  final  judgment." 
DoUTRE,  J.,  C.  R.,  contre  la  motion  :  Si  cette  question  s'est 
déjà  présentée  dans  ce  pays,  on  n'en  trouve  pas  de  trace  dans 
les  rapports  que  nous  possédons  des  décisions  de  nos  cours. 
Des  questions  qui  se  rapprochent  un  peu  de  celle-ci  ont  été 
agitées  dans  les  causes  de  Ouimet  et  Papin  (1),  Kot  et 
Ottgy  (2),  Leduc  et  Buaseau  (3).  La  substance  de  ces  décisions 
ne  nous  conduit  qu'à  ceci  :  C'est  que  les  cours  interprètent 
librement  les  jugements  au  regard  des  frais,  quoiqu'il  faille 
avouer  que  dans  la  cause  de  Ouimet  et  Papin,  la  Cour  d'Appel 
ait  cru  devoir  interpréter  la  question  de  frais  autrement  que 
la  Cour  Inférieure,  et  faire  de  cette  différence  d'interprétation 
l'occasion  d'une  infirmation  de  jugement.  Si  la  cour  ou  le  juge, 
qui  instruit  la  revision  des  frais,  cherche  l'intention  du  juge 
qui  a  adjugé  en  première  instance  sur  les  frais,  dans  les  termes 
du  jugement,  le  caractère  de  la  procédure  doit,  en  cette  cause, 
suffisamment  inditjuer  l'intention  du  juge  qui  a  accordé  les 
frais.  La  loi  ayant  donné  aux  plaideurs  le  droit  de  .soumettx*e 
leurs  litiges  à  un  jury,  en  certains  cas,  elle  a  dû  vouloir  les 
moyens  de  parvenir  à  cette  fin,  avec  les  seules  restrictions 
qu'elle  y  a  mises  elle-même.  L'acte  d'interprétation  (stat.  réf. 
du  Cann  lia,  ch.  5,  sec.  6)  dit  :  "  Vingtièmement,  et  s'il  est  pres- 
"  crit  qu'une  chose  sera  faite  par  ou  devant  un  magistrat  ou 
"  juge  de  paix,  ou  tout  autre  fonctionnaire  ou  officier  public, 
"  aloi-s  la  dite  chose  sera  faite  par  ou  devant  celui  dont  la 
"  juridiction  ou  les  pouvoirs  s'étendent  au  lieu  où  la  dite  chose 
"  doit  être  faite  ;  et  chaque  fois  qu'il  est  donné  pouvoir  à  une 
"  personne,  officier  ou  fonctionnaire,  de  faire  faire  aucun  acte 

(1)  Sur  appel,  un  jugement,  qui  annule  le  verdict  d'un  jury  et  condamne 
rintimé  à  payer  les  frais  eu  Cour  Inférieure,  comprend  non  seulement  les 
frais  sur  la  motion  pour  casser  le  verdict,  mais'  aussi  les  frais  du  procès  par 
jury.  (Ouimet,  et  al.  et  Papin,  C.  B.  R.,  Montréal,  6  juin  1859,  LaFontaine, 
juge  en  chef,  Aylwin,  Duval  et  Meredith,  juges,  cassant  le  jugement  C  S., 
Montréal,  29  juillet  1857,  C.  Mondelet,  juge,  7  R.  J.  R.  Q.,  p.  231.) 

(2)  Un  jugement,  condamnant  une  partie  à  payer  une  certaine  somme  avec 
dépens,  doit  être  interprété .  comme  condamnant  aux  dépens  suivant  cette 
somme  et  non  suivant  le  montant  de  la  demande,  k  moins  qu'il  n'apparaisse 
que  l'intention  de  la  cour  était  d'accorder  des  frais  plus  considérables.  (Kerr 
vs.  Gugy,  V.  S.,  Québec,  2  octobre  1860,  Taschereau,  A.  J.,  8  R.  J.  R.  Q., 
p.  474.) 

(3)  Sur  le  verdict  d'un  jury  dans  une  action  en  dommages  pour  une  somme 
au-dessous  de  40  chelins  sterling,  la  condamnation  aux  dépens,  sans  restriction 
ni  limitation,  ne  comprend  que  les  dépens  de  la  somme  accordée  par  le  jury. 
{Leduc  et  Buaaeau,  C!.  B.  R.,  Montréal,  13  mars  1857,  LaFontaine,  juge  en 
chef,  Ayi.win,  Duval  et  Caron,  juges,  confirmant  le  jugement  de  €.  S., 
Montréal,  27  décembre  1855,  6  R.  J.  R.  Q.,  p.  23.) 
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"  OU  chos^,  tous  c 3s  pouvoirs  sont  ccnst^s  donné  avec  r«^tendue 
"  nécessaire  pour  mettre  la  dite  personne,  officier  ou  fonction- 
"  naire  en  état  de  faire  faire  le  dit  acte  ou  chose."  L'alinéa 
Vingt  huitièmement  <ie  la  même  loi  dit  qu'il  sera  donné  à 
toute  disposition  ou  prescription  de  la  loi  une  interprétation 
large  et  libérale  et  qui  sera  la  plus  propre  à  assurer  la'réalisa- 
tion  de  l'objet  de  l'acte  et  de  ses  dispositions  et  prescriptions, 
selon  leur  vrai  sens,  intention  et  esprit.  Partant  de  là,  nous 
sommes  légalement  obligés  de  suppose)*  qu'en  nous  donnant 
le  procès  par  jury,  en  certaines  matières  civiles,  le  législateur 
savait  qu'il  nous  donnait  une  institution  anglaise,  dont  il  con- 
naissait le  caractère,  et  qu'il  nous  la  donnait  avec  l'étendue 
nécessaire  pour  mettre  le  plaideur  en  état  de  faire  cette  chose, 
d'en  assurer  la  réalisation,  selon  son  vrai  sens,  intention  et 
esprit.  La  loi  invoquée  dit  que  si  le  montant  obtenu  est  tel 
qu'il  aurait  pu  être  recouvré  dans  une  cour  inférieure,  les 
frais  devront  être  ceux  de  cette  dernière  cour,  à  moins  que  la 
cour  n'en  décide  autrement.  Eh  bien  !  Aurait-on  pu  recouvrer 
•iSlOO  devant  un  jury  en  Cour  de  Circuit  ?  Non.  Nous  avons 
reçu  l'institution  anglaise  du  jury,  et  c'est  dans  la  juris- 
prudence anglaise  qu'il  faut  chercher  les  principes  qui  doivent 
gouverner  cette  matière.  Jusqu'au  Statut  de  Gloucester  (Edw.  I, 
ch.  1)  on  n'accordait  aucun  frais  d'action  ainsi  que  l'atteste 
Hullock,  Laiv  of  costs,  tom.  1,  p.  19,  qui  signale  en  même  temps 
le  chHngenient  opéré  par  ce  statut  ;  "  The  Statu  te  of  Gloucester 
gave  Costa  in  ail  cases,  where  (according  to  its  mo.st  rigid  con- 
struction) damages  were  recoverable  either  before  or  by  that 
statute.  The  amount  of  the  damages,  to  be  recovered  was  totally 
immaterial,  for  a  recovery  of  any  sort  of  damages,  however 
small,  satisfies  the  words  of  the  act  ;  but,  as  this  gênerai  right  to 
costs  was  found  to  be  productive  of  several  inconveniences,  the 
législature  at  length  deemed  it  expédient,  in  certain  instances, 
to  abridge  it."  Ces  inconvénients  ont  donné  lieu  au  stat.43  Eliza- 
beth,  ch.  6,  (étendu  aux  actions  pour  libelles  par  la  21e  Jacques  I, 
eh.  16,)  dont  la  sec.  2,  dit  :  "  if  upon  any  action  personal,  &c., 
&c.,  the  debt  or  damages  to  be  recovered,  &c.,  shall  not  amount 
to  the  sam  of  40  shillings  or  above,  &c.,  &c.,  the  judge  shall 
not  award  to  the  Plaintitt'  any  greater  or  more  costs  than  the 
sum  of  Ramages  so  recovered."  Hors  le  cas  où  le  jugement  ou 
verdict  est  pour  moins  de  40  chelins,  les  cours  anglaises  donnent 
tous  les  frais  encourus  dans  l'action. 

MoNK,  J.  A.  :  La  cour  est  d'opinion  que  les  prétentions 
respectives  des  parties  sont  justes  dans  certaines  limites  et 
exagérées  sous  certains  rapports.  D'un  côté  la  loi  et  le  tarif 
imposent  à  la  cour  la  nécessité  de  prendre  en  considération  le 
montant  du  verdict  pour  déterminer  la  classe  des  frais  ;  d'un 
autre  côté,  le  procès  par  jury  étant  incompatible  avec  la  classe 
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indiquée  par  le  verdict,  et  le  Demandeur  ayant  encouru  des 
frais  indispensables  pour  soumettre  sa  cause  à  l'arbitrage 
d'un  jury,  la  cour  ne  peut  être  guidée  uniquement  par  le  mon- 
tant du  verdict.  La  cour  croit  donc  légal  et  équitable  de 
prendre  un  moyen  terme,  et  d'ordonner  que  les  frais  ordinaires 
d'action  seront  taxés  comme  dans  une  action  pour  £25  ;  mais 
que  tous  les  frais  nécessités  par  l'assignation  du  jury,  sa 
rémunération,  &c.,  devront  entrer  en  taxe.  Motion  accordée. 
(8  J.,  p.  342.) 

DoUTRE  et  Daoust,  pour  le  Demandeur. 

MoREAU,  OuiMET  et  Chapleau,  i)our  le  Défendeur. 


PIIE8CIUPn0R.-PR00EDUIlE.-PLAID0TER. 

Court  of  Queen's  Bench,  Montréal,  9th  September,  1861. 

In  Appeal  from  the  Circuit  Court,  district  of  Montréal. 

Coram  Sir  Louis  Lafontaine,  C  J.,  Aylwin,  J.,  Duval,  J., 
Meredith,  j.,  and  C.  Mondelet.  J. 

Jesse  Thaver,  Défendant  in  the  Court  below,  Appellant, 
and  John  W.  Wilscam,  Pluintiff  in  the  Court  below, 
Respondent. 

Held  :  1.  The  déclaration  on  oatb  of  the  Défendant  in  a  cause,  that  he 

Said  the  debt  demanded,  by  a  "contra-account,"  which  contra-account 
e  stated  that  "  he  had  not  ^^et  made  up,  but  always  supposed  that  the 
Flaintiff  was  in  his  debt,"  will  not  support  a  plea  of  prescription  bae^ed 
on  the  allégation  of  payment. 

2.  Such  a  déclaration  affords  a  sufïicient  admission  of  the  PlaintifTs 
demand. 

3.  But  «emb/e,  a  plea  of  prescription,  alleging  payment,  accompanied 
by  adèfetiie  au  fond  en  fait  is  not  an  admission  of  the  PlaintinTs  de- 
mand. (1) 

The  judgment  of  the  Court  below  was  as  foUows:  31st 
December,  1860,  Mr.  Assistant  Justice  Monk  :   "  The  Court, 

(1)  Dans  McLean  va.  McCormkk,  action  réclamant  le  montant  d'un  billet 
promissoire.  Défense  au  fond  en  fait  de  la  part  du  Défendeur  et  aussi  excep- 
tion péremptoire  par  laquelle  il  admettait  1  existence  du  billet  et  en  alléguait 
le  paiement.  L'allégué  de  paiement  n'ayant  pas  été  prouvé,  le  Demandeur, 
qui  n'a  fait  aucune  preuve,  fit  demande  pour  que  jusement  fût  leudu  en  sa 
faveur  sur  l'admission  de  l'exception  péremptoire.  Le  Défendeur  demanda  au 
contraire  le  renvoi  de  l'action  parce  qu'il  importait  au  Demandeur  de  prou- 
ver l'existence  du  billet  et  que  l'admission  et  l'allégation  de  paiement,  conte- 
nues dans  l'exception  étant  indivisibles,  cette  exception,  si  elle  était  admise, 
devait  être  regardée  comme  entièrement  vraie,  et  la  somme  réclamée  considé- 
rée comme  payée.  Le  28  Juillet  1851,  la  Cour  de  Circuit  (à  Québec,  Powek, 
J->)  A  jugé  ^ue  la  défense  au  fond  en  fait  du  Défendeur  était  incompatible 
avec  son  plaiaoyer  d'exception  péremptoire  admettant  l'existence  du  bdlet  et 
en  alléguant  le  paiement  ;  que  les  allégués  de  cette  exception  étaient  néces- 
sairement divisibles,  sans  quoi  aucune  contestation  n'aurait  pu  être  liée  sur 
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"  considering  that  Défendant  has  not  proved  the  alIcf(ation  of 
"  payment  niade  in  and  by  his  plea,  doth  disiniss  the  said 
"  plea,  and,  proceeding  to  adjudge  upon   Plaintiffs  demand, 

icelle.  (.3R.  J.  R.  Q.,  p.  42.)  Dans  CcPtey  va.  Villemme,  C.  C,  Québec,  20 
November,  1851,  Powkk,  J.,  .3  R.  J.  R.  Q.,  p.  70,  action  réclamant  le  paie- 
ment d'effets  vendus  et  livrés.  Défense  au  fond  en  fait  et  exception  de  paie- 
ment de  la  part  du  Défendeur.  Même  décision  que  dans  AfcLean  va.  McCor- 
mirk. 

Dans  la  cause  de  Coppn,  Appelant,  et  Gopp»,  Intimé,  ce  dernier,  deman- 
deur en  cour  de  première  instance,  réclamait  de  l'Appelant  la  somme  de  £33 
nue,  dans  sa  déclaration,  il  alléguait  lui  être  due  pour  ses  services,  du  10 
décembre  1840  au  20  juillet  1850,  comme  commis  et  co-itre-maitre  du  Défen- 
deur, à  raison  de  £0  10s  par  mois,  que  le  Défendeur  ivait  promis  de  lui 
payer.  Exception  péremptoire  de  la  part  du  Défendeur  ^r  laquelle  il  allé- 
guait le  paiement  de  la  somme  réclamée  par  le  Deniaudeur,  et  aussi  défense 
iiu  fond  en  fait  par  laquelle  il  niait  d'une  manière  générale  tous  les  faits  allé- 
gués par  le  Demandeur  et,  en  particulier,  l'allégué  que  le  Demandeur  lui  eût 
rendu  des  services  de  la  valeur  de  £6  10s  par  mois,  ou  de  toute  autre  valeur, 
et  que  le  Défendeur  n'avait  aucunement  promis  de  payer  de  la  manière  allé- 
guée dans  la  déclaration.  La  Cour  de  Circuit,  (Duval,  J.),  jugeant  que  le 
plaidoyer  de  paiement  du  Défendeur  comportait  une  admission  de  la  demande, 
rendit  jugement  en  faveur  du  Demandeur.  Le  Défendeur  interjeta  appel  à  la 
Cour  Supérieure  composée  de  Bowen,  J.  en  C,  et  de  Meredith,  J.  Ces 
deux  juges  s'étant  trouvés  divisés  d'opinion,  le  jugement  de  C.  C,  fut  con- 
tirnié.  Sur  Appel,  la  ('our  du  Banc  de  la  Reine  (Rolland,  J.,  dissident, 
Pankt,  j.,  et  Aylwin,  J.),  sans  se  prononcer  sur  la  question  de  la  divisibilité 
de  l'aveu  judiciaire  contenu  dans  le  plaidoyer  de  paiement,  confirma,  le  11 
juillet  1851,  le  jugement  de  la  Cour  de  Circuit,  jugeant  qu'en  vertu  de  la  sec. 
85  du  ch.  38  des  Statuts  du  Canada  de  1840,  12  Vict.,  qui  décrétait  "que 
dans  tout  plaidoyer  dans  une  cause  civile  contestée,  tout  allégué  dont  la  par- 
tie adverse  ne  niera  pas  expressément  la  vérité  ou  qu'elle  ne  déclarera  paa  lui 
être  inconnu,  sera  considéré  comme  admis  par  elle  ;  et  les  frais  découlant  de 
la  preuve  de  tout  tel  allégué,  ou  de  tout  document  produit  à  l'appui,  seront 
toujours  à  la  discrétion  de  Ta  cour,  de  manière  à  ce  que  la  totalité  ou  une  par- 
tie quelconque  de  ces  frais  puisse  être  alloué  contre  la  partie  niant  ou  n  ad- 
mettant pas  quelque  fait  ou  document  oui,  à  l'avis  de  la  cour,  devait  être 
connu  d'elle  pour  vrai  ou  authentique,  quelle  que  soit  l'issue  du  procès,"  il  est 
nécessaire,  dans  une  défense  au  fond  en  fait,  de  nier  expressément  chacun  des 
faits  allé^-ués  dans  la  déclaration  du  Demandeur  ;  autrement  ces  faits  seront 
tenus  comme  avoués.  (3  R.  J.  R.  Q.,  p.  107.) 

Dans  la  cause  de  Holland,  Appelant,  Demandeur  en  Cour  Supérieure,  et 
WihoH  et  al.,  Intimés,  Défendeurs  en  Cour  Supérieure,  C.  B.  rt.,  Québec, 
1851,  StKwart,  j.  enC,  Panet,  J.,  et  Avlwin,  J.,  cassant  le  jugement  de 
C.  S.,  Québec,  6  Septembre  1850,  Vasfelson,  J.,  dissident,  Bacqdet,  J.,  et 
Dr  VAL,  J.,  2  R.  J.  n.  Q.,  p.  403,  il  a  été  jugé  que  l'aveu  judiciaire  est  indivi- 
sible et  que,  dans  l'espèce,  l'aveu  que  l'on  prétend  se  trouver  dans  les  ré- 
ponses spéciales  du  Demandeur,  comporte  une  dénégation  des  moyens  de 
défense  des  Défendeurs. 

Dans  la  cause  de  Clarke,  Défendeur  en  Cour  de  première  instance.  Appe- 
lant, et  Johnaton,  Demandeur  en  Cour  de  première  instance.  Intimé,  sur 
appel  d'un  jugement  interlocutoire  rendu  par  la  Cour  Supérieure,  le  22  mars 
18.'>2,  renvoyant  la  défense  au  fond  en  fait  du  Défendeur  qui  niait  toutes  les 
allégations  de  la  déclaration  du  Demandeur,  parce  qu'elle  était  incompatible 
avec  le  plaidoyer  de  compensation  qu'il  avait  antérieurement  produit  et  qui 
admettait  l'existence  de  la  dette  réclamée  par  la  déclaration,  il  a  été  jugé  par 
la  Cour  du  Banc  de  la  Reine,  à  Montréal,  le  11  juillet  1853,  Rolland,  J., 
Panet,  J.,  et  Aylwix,  J.,  cassant  le  jugement  de  la  Cour  Supérieure,  qu'un 
plaidoyer  affirmatif,  tel  qu'une  exception,  peut  être  produit  en  même  temps 
qu'uue  défense  au  fond  en  fait.  (3  D  T.  B.  C.,  p.  421.) 

Voir  art.  120.'),  1243  et  2183  C.  C,  et  art.  1.36  et  144  C.  P.  C. 
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"  conHidering  that  Dufeiulant,  hy  his  plea,  hath  adinitted  thc 
"  correctness  of  tlie  accouitt  produced  and  filed  hy  Plaintiff  in 
"  support  of  luH  deiiiand,  thu  cuurt  doth  niaintain  Plaintiff's 
"  action,  and  doth  condemn  Défendant  to  pay  and  satisfy  to 
"  Plaintiff,  the  suni  of  £'Mi.ii.ï),  for  niedicinos  found  and  pro- 
"  vided  by  Plaintiff,  for  Défendant  and  liis  faniily,  and  for 
"  the  visita,  care  and  attention  of  Plaintiff,  as  a  physician  and 
"  surgeon,  niade,  given  and  bestowed  upon  Défendant  and  hin 
"  farnily,  froni  tho  thirtcenth  day  of  Deceniher,  1849,  up  to 
"  tho  fourth  day  of  June,  185G,  inclusive,  with  interest  upon 
"  the  said  sum  of  £36  «  9,  fron»  the  Hrst  <lay  of  October,  18(i0. 
"  date  of  the  service  of  process  in  this  cause,  until  actual  pay- 
"  ment,  and  costs  of  suit,  .&c." 

Meredith,  J.,  Dissentie.ns  :  The  Plaintiff.  in  the  Court 
below,  sued  Défendant  for  £36  6.s  9d,  alleged  to  be  duo  to 
Respondont  for  his  servieea  as  a  physician  ;  part  of  that  suni, 
nainely,  £36  4s  3d,  being  for  services  alleged  to  hâve  been 
rondored  from  the  year  1849  to  the  year  1855.  The  Défen- 
dant met  this  demand,  in  so  far  as  regards  the  çaid  sum  of 
£36  48  3d,  by  a  plea  of  prescription  of  five  years,  in  which 
Défendant  alleged  "  that  any  and  ail  suins  of  mohéy  which 
"  were  at  any  timc;  due  by  Défendant  to  Plaintiff  for  any  of 
"  the  causes  raentioned  in  the  said  account,  as  previous  to  the 
"year  1856,  were  by  Défendant  fully  paid'and  satisfied  to 
"  Plaintiff  long  previous  to  the  year  1856."  And  the  judgment 
of  the  court  below  was  against  Défendant,  ou  the  ground  that 
Défendant  "  has  not  proved  the  allégations  of  payment  made 
"  in  and  by  his  plea,  and  that  Défendant,  in  and  by  his  plea, 
"  has  admitted  the  correctrieas  of  the  account  produced  and 
"  fyled  by  Plaintiff  in  suppt)rt  of  his  demand."  This  judgment 
is,  in  my  opinion,  opposed  to  the  rule  which  has.  heretofore 
been  observed  in  our  courts,  as  to  the  effect  of  an  admission 
contained  in  an  affirmative  plea,  accompanied  by  one  of  à 
négative  character.  According  to  the  constant  practice,^f/our 
Courts,  a  Défendant  is  allowed  to  file  a  déniai,  with  an  affir- 
mative plea  ;  and,  although  it  has  often  been  strenuously  con- 
tended,  and  not  without  some  appearance  of  reason,  that 
there  can  be  no  injustice  in  limiting  a  Défendant,  sued  for  a 
debt,  to  a  single  plea  or  answer,  so  as  to  compel  him  to  say 
either  that  he  never  owed  the  debt,  or  that,  at  one  time,  he 
did  owe  it,  but  has  since  paid  it  :  there  are  nevertheless  mtiny 
cases  in  which  it  would  be  most  unjust  to  limitthe  Défendant 
to  a  single  plea  or  answer.  We  will  suppose,  for  instance,  that 
a  Défendant  is  sued  for  a  debt  alleged  to  hâve  been  contracted 
some  ten  or  fiftëen  years  ago.  In  the  case  supposed,  a  Défen- 
dant might  be  certain  that  he  had  paid,  the  amount,  but  be 
uncertain  as  to  his  being  able  to  prove  the  pnyment,  ni  co"sc- 
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quence  of  his  havin^  handed  the  nioney  to  Plaintiff,  or  to  his 
clerk,  without  »v  receipt  ;  or  Défendant  possihly  inight  bave 
no  recollection  of  having  contracted  the  debt,  and  yet  be  .satis- 
fied,  froni  his  usual  course  of  business,  that  il  the  debt  ever 
was  due  hi  had  paid  it.  If,  in  the  case  supposed,  Défendant, 
beinc  liinited  to  u  single  plea,  were  to  say,  "  I  owe  you  noth- 
ing  ;  '  then,  if  Plaintiff  were  able  to  prove  his  stale  demand, 
Défendant  would  not  be  allowed  even  to  ask  Plaintiff  or  his 
clerk  whether  the  demand  so  made  had  not  been  pai<l.  Nay, 
even  if  Défendant  found  a  receipt  in  full,  he  would  not  be 
allowed  to  produce  it.  The  conclusive  answer  to  his  request 
to  do  so,  would  be,  you  did  not  plead  payment  ;  but  if  he  had 
pleaded  payment  nierely,  then,  if  neither  party  had  a  particle 
of  proof  beyond  his  own  statement,  and  that  of  his  antago- 
nist.  Défendant  would  be  con<^emned,  on  the  ground  that  he 
had  not  denied  Plaintift's  debt.  Now,  let  this  system  be  con- 
trastod  with  that  to  which  it  is  opposed,  and  according  to 
which  Défendant  in  the  casé  supposed  would  be  allowed  by 
one  plea  to  say,  I  owe  you  nothing,  and,  by  another,  to  say, 
the  debt  you  claini  bas  been  paid  ;  und  it  is  obvious  that  thèse 
statcments  although  they  are  différent,  and  would  admit 
différent  kinds  of  proofs,  are  not  in  any  degree  inconsistent  with 
each  other.  Ëach  speaks  of  the  prcHcnt  position  of  Défendant  to 
Plaintiff,  and  each  saysin  effect,  yonr  claim  it.  unfounded.  The 
Défendant  having  thus  pleaded,  if  Plaintiff  proved  his  demand, 
and  if  Défendant  failed  in  his  defence,  Plaintiff  would  hâve  judg- 
ment;  whereas.if  neither  party  could  prove  any  thing.the  action 
would  be  dismissad.  This.it  appears  to  me  would  be  just.because, 
by  requiring  each  party  to  prove  his  own  statement,  Plain- 
tiff and  Défendant  are  placed  upon  a  footing  of  exact  equa- 
lity  ;  whereas,  if  Défendant  is  limited  to  a  single  plea,  he  ia 
told  in  effect,  you  cannot  be  allowed  even  to  atternpt  to 
prove  what  j'ou  say,  until  you  first  relieve  your  opponent, 
Plaintiff,  froin  the  necessity  of  making  any  proof  whatever. 
In  the  présent  case.  Défendant  has  filed  two  pleas  ;  an  excep- 
tion of  prescription  and  a  déniai  of  the  debt  ;  and  the  object 
of  the  foregoing  remarks  is  simply  to  show  that  he  had  a 
right  to  do  so,  and  that  there  is  nothing  unreasonable  in  gi- 
ving  him  the  benefit  of  the  pleas  as  filed.  The  Défendant,  in 
the  présent  case,  having  fîled  a  déniai  of  the  debt,  the  effect 
of  that  déniai  was,  according  to  rny  view,  to  confine  any  cons- 
tructive  admission  contained  in  the  plea  of  prescription  to  the 
issue  in  which  that  admission  is  made.   (1)   The  admission  is 

(1)  See  the  remarka  of  Baron  Âlderaon,  in  Stacy  and  Blake,  1  M.  and  W., 
p.  172,  where  the  above  rule,  and  the  limitationa  to  which  it  ia  subject,  are 
clearly  laid  down.  Vidctilao  1  Staïkie,  pp.  257-386;  2  Starkie,  p.  17,  Am. 
Ed.  of  1834. 
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deemed  to  be  argumentative,  or  hypothetical,  and  the  excep- 
tion itself,  as  the  leamed  counsel  for  Appellant  very  well  ex- 
presses it,  "  is  looked  upon  as  being  called  into  action,  only 
"  when  the  existence  of  the  debt  has  been  proved  by  the  par- 
"  ty  asserting  it."  Denisart  says  :  (1)  "  celui  qui  excipe,  ne  con- 
''  fesse  que  conditionnellement,  etu  cas  que  le  Demandeur  fassp 
"  preuve  de  sa  demande.  "  And  Guyot  says,  vol.  13,  p.  562  : 
"  Le  Défendeur  n'est  tenu  à  cette  preuve  que  lorsque  celui-là 
"  a  vérifié  le  fondement  de  sa  demande,"  and  in  another  place 
the  same  author  says  :  "  par  la  commune  disposition  du  droit 
"  le  Défendeur,  quand  même  il  ne  prouverait  pas  son  excep- 
"  tion,  est  toujours  en  voie  d'être  renvoyé  absous,  sileDeman- 
"  dour  ne  prouve  pas  sa  demande,  adore  non  probante  rens 
"  abaolvitur.  "  (2)  The  members  of  the  bar  are  familiar  with 
thèse  authorities,  and  I  would  not  refer  to  them,  were  it  not 
that  I  am  alone  in  the  opinion  which  I  hâve  formed  of  this 
case  ;  but  the  authorities  bearing  on  Defendant's  plea,  in  so 
far  as  it  can  be  deemed  to  allège  payment,  are  sopointed  that 
I  cannot  refrain  from  strengtnQning  the  position  I  take  by  a 
succint  référence  to  one  or  two  of  them.  Nouveau  Denizart, 
Verbo  Gonfesaion,  no.  9  :  "  Supposons  par  exemple,  que  je 
vous  ai  assigné  en  payment  d'une  somme,  que  je  soutiens 
vous  avoir  prêtée,  et  que  sur  cette  demande  vous  êtes  con- 
'  venu  du  prêt,  mais  en  ajoutant  que  vous  avez  rendu  la 
somme,  je  ne  pourrai  pas  diviser  la  confession,  c'est-à-dire 
'  me  servir  de  votre  aveu,  pour  prouver  la  dette,  et  rejeter  sur 
vous  la  preuve  du  paiement  ;  "  and  Touiller,  6  Vol.,  No.  339, 
says  :  "  sans  doute  il  est  bien  juste  et  naturel  de  ne  pas  séparer 
'  l'aveu  de  la  dette,  de  celui  de  paiement  ;  car,  c'est  Le  véritable 
cas  de  V indivisibilité  de  l'aveu  ;  car,  si  vous  n'avez  d'autre 
'  preuve  de  votre  créance  que  mon  aveu,  s'il  n'en  existait  pas 
*  d'autre,  il  est  juste  de  m'en  croire,  lorsque  j'affirme  avoir 
'  payé,  car  n'existant  point  de  titre  contre  moi,  je  n'ai  pas  dû 
'  songer  à  me  faire  donner  une  quittance  parfaitement  inu- 
tile. "  Thèse  authorities  sufficiently  show  that  the  Défen- 
dant cannot  be  bound  by  the  admissions  contained  in  his 
plea  ;  but  it  may  be  sc^id  that,  although  Défendant  cannot  be 
Dound  by  the  constructive  admission  contained  in  his  plea, 
yet  that  hc  is  bound  by  a  like  admission  contained  in  his  ans- 
wer,  upon  the  serment  déciaoire,  in  which  Défendant,  upon 
being  asked,  "  Hâve  you  paid  the  amount  to  be  recovered  by 
this  action,  and,  if  so,  in  what  manner,  "  said  :  "  By  contra 
"  account  :  "  and  upon  being  f  urther  asked  the  amount  of  that 
contra  account  replied  :  "  that  he  has  not  vet  made 


up. 


(1)  Denisart,  Verbo  Confeaaion,  No.  11. 

(2)  Vide  th«  authorities  on  this  point,  in  2  B.  J.  B.  Q.,  p.  406. 
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"  always  supposed  that  Plaintiff  wafi  in  his  debi  "  With  res- 
pect to  the  foregoing  answers,  it  i^  first  to  be  observecl  that 
the  questions  put,  were,  accordiqg  tb  my  view  of  the  case,  ir- 
reguîar.  Under  the  issues  raised;  PlaintiflT  was  obliged  to  prove 
his  deniand  ;  but,  instead  of  doing  so,  he  called  upon  Défen- 
dant to  prove  his  defence  ;  and,  because  Défendants  answers 
were  not  d^^uied  conclusive  as  to  the  payment.  Plaintif}'  has 
had  a  judgment  in  his  favor,  without  any  other  évidence  in 
support  of  his  demand.  The  déclaration,  by  a  Défendant,  that 
he  has  paid  a  debt,  whether  made  in  Court  or  out  of  Court, 
i">  I  and  whether  made  under  oath  or  not  under  oath,  ought  not,  I 
think..  to  be  divioed,  so  as  to  separate  the  constructive  admis- 
sion that  the  debt  once  existed,  from  the  accompanying  express 
déclaration  that  it  had  ceased  to  exist.  As  furtherillustrating 
my  view,  I  may  revert  to  the  hypothetical  case  already  put.  We 
will  suppose  that  Défendant,  when  called  upon  to  pay  a  debt, 
alleged  to  hâve  been  contracted  ten  or  fifteen  years  ago,  were 
to  Write  to  Plaintiff  saying,  "  Sir,  I  am  astonished  at  your  de- 
"  mand  ;  you  know  the  amount  you  claim  was  paid  to  you  long 
ago  ;  "  or  we  will  suppose  the  answer  to  be,  "  We  had  as  you 
"  know,  mutuai  accounts  at  the  time,  by  which  yours  was  satis- 
"  fied."  It  will  hardly  bo  contended  that  such  a  letter  could 
relieve  Plaintitf  from  the  necessity  of  proving  his  case.  New,  if 
a  Défendant  may  write  the  truth  in  such  a  case  with  safety  out 
of  Court,  why  may  he  not  speak  the  truth  with  equal  safety 
in  Court  ?  Where  there  are  good  grounds  for  so  doing,  a 
Court  or  jury  may  believe  one  part  of  a  statement,  and  reject 
the  remainder  ;  but,  I  cannot  see  any  sufficient  grounds  for 
adopting  that  course  in  the  présent  instance,  and  I  feel  the 
less  disposed  to  do  so  in  conséquence  of,  as  I  conceive,  the  il- 
legality  of  the  questions  put  to  Défendant.  Taking  the  whole 
of  Défendants  auswers  together,  they  amount  to  this.  I  did 
not  employ  Plaintiff  professiona...^  ;  but,  if  he  ever  had  any 
claim  against  me,  such  as  he  contends,  I  had  an  account 
against  him,  which,  although  I  never  made  it  up,  would,  I 
am  satisfied,  more  than  suffice  to  counterbalance  his.  The  sta- 
tement of  Defendnnt  that  he  never  made  up  his  account  is 
considered  to  miike  against  him  ;  but  it  is  to  be  recollected, 
that  Plaintiff's  accou  li  commenced  as  far  back  as  1849,  and 
that  Plaintiff  has  not  proved  that  he  ever  even  rendered  an 
account  to  Défendant,  or  ever  received  any  payment,  however 
small,  which  could  be  deemed  an  acknowledgment  of  his 
right.  It  seems  to  me,  that  my  learned  brethren  view  this 
case,  as  if  when  Défendant  was  examined,  the  ontis  probavdi 
was  upon  him.  Of  course,  had  this  been  the  pase,  the  déposi- 
tion, even  of  a  crédible  witness,  that  Plaintiff's  debt  was  paid, 
by  an  account  not  made  up,  would  not  bave  been  «atiafactory  ; 
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but,  at  the  time  of  the  examination  of  Défendant,  the  onus 
probandi  was  upon  Plaintitf.  And,  if  it  be  plain  that  the  ans- 
wers  of  Défendant  are  not  sufficient  to  prove  bis  plea,  it 
seeins  to  be  equally  plain,  that  they  do  not  prove  Plaintitf 's 
déclaration.  I  therefore  cannot  concur  in  the  judgment  about 
to  be  rendered  conlirming  the  judgment  of  the  Superior 
Court. 

Sir  Louis  Lafontaine,  C.  J.  :  L'Intimé,  qui  est  médecin, 
demande  le  paiement  de  services  professionnels.  Le  Défendeur 
oppose  la  prescription  de  cinq  ans  établie  par  le  statut,  excepté 
quant  au  dernier  article  du  compte,  lequel  article  est  de  2s  6d, 
qu'il  offre  et  dépose  au  greffe,  avec  les  frais  alors  engagés  sur 
l'action,  comme  dans  une  cause  de  la  dernière  classe  à  la  Cour 
de  Circuit.  Et  il  ajoute,  dans  son  exception  de  la  prescription, 
qu'à  l'exception  de  la  somme  de  2s  6d,  pour  service  rendu  en 
1856,  il  a  payé  dès  avant  1856,  "  toutes  les  sommes  de  deniers 
qui  étaient  en  aucun  temps  dues  par  lui  au  Demandeur,  pour 
aucunes  des  causes  mentionnées  dans  son  compte,  antérieure- 
ment à  l'année  1856."  L'exception  est  suivie  d'une  défense  au 
fond  en  fait.  Le  Défendeur  a  été  interrogé  sur  faits  et  articles 
et  sur  serment  décisoire.  L'aveu  qu'il  a  fait  dans  son  exception 
de  prescription,  qu'il  avait  payé  tout  ce  qui  était  dû  pour  les 
années  antérieures  à  1856,  prouve  qu'il  avait,  pendant  ces 
années  là,  employé  le  Demandeur  comme  médecin,  ce  qui  con- 
tredit l'une  de  ces  réponses  sur  faits  et  articles.  Sur  serment 
décisoire,  on  lui  fait  deux  questions  :  la  première,  "  bave  you 
paid  the  amount  sought  to  be  recovered  by  this  action,  and,  if 
so,  in  what  raanner  ?  Il  répond,  "  by  contra  account,"  la 
deuxième,  "  Being  asked  the  amount  of  that  contrat  account  ?  Il 
répond  "  that  he  has  not  j  et  made  it  up,  but  always  supposed 
that  Plaintiffwas  in  hisdebt."  Par  la  première  de  ces  réponses, 
il  admet  le  compte  du  Demandeur.  Cela  stiflit  pour  établir  la 
réclamation  de  ce  dernier.  Quant  au  compte  qu'il  prétend  avoir 
contre  le  Demandeur,  il  ne  le  produit  pas,  il  ne  l'a  pas  même 
encore  fait.  Si  un  tel  compte  existe,  que  ne  l'a-t-il  pas  plaidé  en 
compensation  ?  que  ne  l'a-t-il  pas  produit  ?  Il  aurait  fourni  à  son 
adversaire  l'occasion  de  débattre  ce  compte,  et  d'établir  que  le 
chiffre  en  était  bien  au-dessous  de  celui  du  compte  qui  fait 
l'objet  de  l'action.  On  ne  peut  pas  ainsi  déclarer,  sur  la  simple 
supposition  que  le  Défendeur  exprime,  que  le  Demandeur  lui 
a  dû,  et  que  même  il  est  encore  endetté  envers  lui.  A  mon  avis, 
le  jugement  de  la  cour  de  première  instance  est  inattaquable. 
Le  Défendeur  a,  par  ses  aveux,  fait  sa  propre  condition  ;  il 
doit  en  subir  les  conséquences. 

Aylwin,  J.  :  It  is  necessary  to  draw  the  attention  of  the 
parties  to  the  considérants  of  the  judgment  in  the  court  below, 
which  are  as  foUows  "  Considering  that  Défendant  has  not 
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proved  the  alleg^ation  of  payment  made  in  and  by  his  plea,  and 
considering  that  Défendant,  by  his  plea,  hath  admitted  the 
correctness  of  the  account  produced  and  filed  by  Plaintiff"  in 
support  of  his  demand."  The  nmjority  of  the  court  do  not 
concur  in  thèse  considérants.  They  procee<i  upon  a  totally 
différent  basis  and  thèse  considérants  must  not  hereafter  be 
cited  as  law.   The  serment  décisoire  contains  a  transaction: 
When  it  is  resorted  to,  the  issues  in  the  cause  vanish,  and  the 
justice  of  thè  demand  is  left  entirely  to  the  conscience  of  the 
party.  This  rule  is  handed  down  to  us  from  the  Roman  law, 
and  is  well  settled.  In  fact,  the  case  is  withdrawn  from  the 
judge,  and  is  left  to  the  parfcy  himself.  Out  of  his  own  month 
he  is  to  be  acquitted  or  convicted.  If  the  answer  of  Appellant 
liad  been  clear,  there  would  hâve  therefore  been  no  difficulty. 
But  the  answers  are  not  positive  and  unqualified,  and,  more- 
over,  the  questions  themselves  are  very  peculiar.  Usually,  there 
is  simply  a  précise  question  and  a  précise  answer.  It  is  much 
to  be  lamented  that  the  usual  practice  was  departed  from,  and 
the  proceeding  taken  is  of  doubtful  regularity,  but  not  being 
asked  to  déclare  the  proceeding  null,  I  do  not  feel  authorized 
for  my  part  to  pronounce  it  so.  Therefore,  the  paper  being  of 
record,  the  court  will  take  it  as  an  answer  binding  upon  Appel- 
lant. It  will  be  perceived  that  Appellant,  in  hi=?  answer,  states 
that  he  has  never  made  up  his  account,  but  supposes  it  exceded 
that  of  Plaintiff.  Since  he  has  not  produced  the  account  or  shown 
its  amount.and  does  not  swear  positively  to  the  amount  of  it.and 
in  fact,  admits  that  he  has  never  made  it  up,  he  plainly  has 
douV)ts  himself  as  to  its  amount.  He  avoids  any  décisive  state- 
ment  about  it,  and  the  resuit  necessarily  foUows.  Since,  there- 
fore, he  will  not  take  upon   himself  to  give  a  décisive  answer 
when  the  cause  is  left  to  himself,  no  injustice  can  be  imputed 
to  a  court  which  refuses  to  give  effect  to  statements  which  are 
made  without  confidence.  If  he  has  a  cause  of  action,  he  can 
bring  his  suit,  and  both  parties  will  then  obtain  justice.  The 
doctrine  relied  on  by  Appellant  as  to  the  affirmative  plea  is 
not  only  to  be  found  in  one  book,  but  in  every  good  bo(jk,  and 
it  cannot  for  a  moment  be  disputed.  It  is  not  only  Fachinœus 
who  says  so,  but  a  hundred  njore  authorities  establish  it.  The 
l'eported  case  of  Clark  vs.Johnson,  suprà,  p.  389,  contains  many 
citations  of  authorities  on  the  subject.  And  it  is  in  accordance 
with  reaflon  and  justice.   Can  it  be  possible  that  a  Défendant 
having  twenty  valid  defencps,  is  to  be  confined  to  ohe  ?  If  so, 
lie  must  take  the  responsibility  of  selecting  one  only  of  thèse 
defences,  by  which  sélection  he  will  b   l>ound  ;  and  he  must  be 
very  careful,  both  ns  to  his  law  and  his  facts.  or  he  may  not 
liring  himself  exactly  within  the  views  pf  the  judge.   Such  a 
course  would  be  unjust  in  the  extrême,  and  it  is  notrequired 
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to  be  foUowed  by  the  practice  of  the  Courts  of  Lower  OanadaN 
.  But,  on  the  grounds  first  stated,  resting  upon  the  answers  of 
Appellant  to  the  serment  déciaoire,  the  juagment  of  the  court 
below  should  be  confirmed. 

DuvAL,  J,  :  There  is  no  difficulté  about  the  pleadings.  The 
diffîculty  is  about  the  answers  of  Appellant.  He  demanded  the 
right  of  settling  the  question  at  issue  by  his  own  oath,  and  it 
was  referred  to  that.  But  he  did  not  settle  it.  He  set  up  a 
contra  account  and  gave  no  particulars  of  that  account.  If  he 
had  a  set  ott,  it  should  hâve  been  pleaded  in  order  that  PlaintifF 
could  answer  it.  But  he  says  he  has  not  made  up  the  account. 
What  remedy  then  had  Plaintiff,  if  Defendant's  pretensions 
were  unfounded  ?  He  could  not  proceed  against  Défendant 
criminally  for  perjury,  for  there  were  no  détails  or  particulars 
of  the  account  sworn  to,  to  afford  Plaintiff  the  opportunity  of 
testing  the  truth  of  the  answer  by  contrary  évidence,  and, 
therefore,  there  are  no  means  of  punishing  Appellant,  though 
his  answer  be  false.  The  fact  is,  Appellant  put  hitnself  in  the 
position  of  a  Plaintift*  with  regard  to  this  account.  And  he 
desired  to  prove  it  by  his  own  oath  without  producing  it,  or 
exhibiting  the  items  of  which  it  was  coniposed.  This  he  cleary, 
could  not  do,  and  his  plea  should  be  rejected. 

MoNDELET,  C,  J.  This  is  an  appeal  from  a  judgment  ren- 
dered  by  the  Circuit  Court  at  Montréal,  against  Appellant,  at 
the  suit  of  a  physician,  for  médical  attendance,  for  £36  6s  9d. 
There  is  a  plea  of  prescription  under  the  act  of  1859  10  and 
11  Vict.,  c,  26,  §  14,  "  which  provides  that  claims  for  médi- 
cal attendance,  &c.,  shall  be  prescribed  by  the  lapse  of  five 
years  from  such  attendance,  service  or  medicine  fumished." 
DefendantJ  pleads  he  has  paid  and  ofFers  his  oath.  There  is 
aiso  a  gênerai  dénégation.  If  the  plea  be  a  mère  plea  of^.pres- 
cription,  it  is  no  admission  of  the  debt.  If  it  be  a  plea  of  pay- 
ment,  I  hold  it  is.  The  Défendant  has  been  examined  on  faits 
et  articles  and  on  serment  décisoire,  and  there  he  swears  he 
has  paid,  but,  on  being  asked  how  he  paid,  he  answers,  "  he 
has  paid  it  by  a  contra  account.  "  Being  asked  the  amount  of 
this  contra  account,  he  again  answers  that  he  has  not  made  it 
up,  but  always  supposed  that  Plaintitf  was  in  his  debt.  Now 
Défendant  never  pleaded  a  set  ofF,  he,  therefore,  cannot  op- 
pose any.  If  he  has  not  pleaded  payment,  as  he  maintains, 
then  he  cannot  upon  the  serment  décisoire  be  allowed  the 
benetit  of  an  answer  of  payment  as  if  he  had  pleaded  it.  But 
it  is  preposterous  for  Défendant  to  prétend  that,  by  his  ans- 
wer, he  has  mcMle  out  the  payment.  No  such  thing  :  he  goes 
no  further  ihan  to  say  he  always  supposed  Plaintiff  was  in 
his  debt.  That  will  not  do.  He  has  fuUy  admitted  that  he 
owed,  bat  has  failed  tô  prove  he  has  paid.    I  am  elearly  of 
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opinion  that  the  judgment  of  the  Court  below  ought  to  be 
afiirmed. 

The  judgment  in  appeal  was  as  foUows  :  "  The  Court,  seeing 
the  anHwers  upon  the  serment  décwoire  of  Appellant,  who  was 
Défendant  in  the  Court  below  ;  considering  that  there  is  no 
error  in  the  judgment  appealed  from,  rendered  by  the  Circuit 
Court  for  Lower  Canada,  sitting  at  Montréal,  on  the  thirty- 
first  day  of  Deeember,  1860,  in  its  dispositif,  doth  affirm  the 
same  with  costs.  Honorable  Mr.  Justice  MSREDITH  dissenting. 
(9  J.,  p.  1.) 

Abbott  &  Ivorman,  for  Appellant. 

B.  Devlin,  for  Respondent. 
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ASSURANCE. 

Cour  Supérieure,  Montréal,  30  novembre,  1864. 

Présent  :  Behthelot,  Juge. 

Barsalou,  Demandeur,  vs.  The  Royal  Insurance  Company, 
Défenderesse. 

Jugé:  Qu'en  matière  d'assurance  contre  le  feu,  et,  dans  l'espèce,  il  y 
avait  réticence  de  la  part  de  l'assuré,  en  n'indiquant  pas  qu'une  allonge 
alléeuée  contenir  des  marchandises,  était  aussi  occupée  en  partie  comme 
cuisine,  et  que  cette  réticence,  quoique  non  frauduleuse,  rendait  l'as- 
surance pans  eiffet.  (ly 

Berthelot,  Juge,  en  rendant  son  ju{;ement,  exprima  l'opi- 
nion suivante  Sur  cette  cause  :  La  demande  a  pour  objet  de 
réclamer  la  somme  de  $9,065,  montant  de  la  police  d'assurance 
effectuée  par  le  Demandeur,  au  bureau  de  la  compagnie,  Défen- 
deresse, le  26  novembre,  1859,  par  suite  d©  l'incendie  des  choses 
assurées,  dans  la  soirée  du  11  novenibre,  1860,  au  village  de 
Ste.  Scholastique.  Les  choses  assurées  sont  ainsi  désignées  en 
la  police  et  la  déclaration,  savoir  :  On  a  one  story  brick  build- 
ing, covered  with  wood,  the  property  of  the  assured,  occupied 
by  him  as  dwelling,  situate  in  village  of  Ste.  Scholastique, 
$2,000  ;  On  household  f urniture,  linen,  wearing  apparel  there- 
in,  $800;  On  a  similar  building,  adjoining  the  above,  occupied 
as  a  .store,  $1,600;  On  shop  fi.xtures  therein,$165;  On  stock  of 
goods  in  said  store,  consisting  of  a  gênerai  assortment  of 
hardware,  dry  goods  and  groceries,  $4,000  ;  On  wooden  build- 
ing in  rear  and  adjoining  the  above  store  and  house,  $200  ; 
On  goods  therein  of  similar  descriptions,  $300.  Le  Demandeur 
allègue,  en  sa  déclaration,  que  toutes  les  propriétés  mention- 
nées en  la  police  ont  été  totalement  consumées,  et  que  l'incen- 

(l)  V.  art.  2487  C.  C. 
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die  n'eHt  pas  arrivé  par  aucune  des  caunes  contre  lesquelles  la 
Défenderesse  n'était  pas  tenue  d'assurer,  mais  -par  accident, 
et  qu'il  a  éprouvé  des  pertes  au-delà  du  montant  assuré  ;  qu'il 
s'est  conformé  aux  conditions  de  la  police,  a  notifié  la  Défen- 
deresse de  ses  perte?,  par  états  détaillés,  affidavits,  et,  par  sa 
propre  affirmation,  et  ce  dans  le  délai  voulu  et  de  la  manière 
indiquée  aux  conditions  stipulées  en  la  police,  puis  il  conclut 
au  paiement  du  montant  assuré,  au  refus  de  la  Défenderesse 
de  payer.    L'on  voit  que  le  Demandeur  reconnaît  ou  admet 
que  les  conditions  au  dos  de  la  police  étaient  pour  lui  obliga- 
toires, tout  comme  si  elles  eussent  été  insérées  comme  clauses 
même  d'icelle,  et,  n'eut-il  pas  paru  le  reconnaître  ou  l'admettre 
implicitement,  la  cour  n'aurait  pas  pu  faire  autrement  que 
de  déclarer  qu'elles  étaient  strictement  obligatoires  pour  lui, 
ainsi  qu'il  a  été  souvent  décidé  et  jugé,  par  une  suite  de  juge- 
ments qui  font  maintenant  la  jurisprudence  de  nos  cours.    La 
condition  deuxième  au  dos  de  la  police  d'assurance  est  dans 
les  termes  suivants  :    "  Every  insurance  attended  with  parti- 
"  cular  circunistances  of  risk,  arising  from  situation  or  cons- 
"  truetion  of  the  promises  or  nature  of  the  trade  carried  on, 
"  or  goods  therein,  is  to  be  spécial ly  mentioned  in  the  order 
"  for  the  policy,  so  that  the  risk  may  V)e  fairly  understood  ;  if 
"  not  so  expressed,  or  if  any  misrepresentation  be  given,  so 
"  that  the  innurance  be  efected  upon  a  lower  premium  than 
"  could  hâve  been  charged  had  such  risk  been  so  fairly  stated." 
La  Défenderesse,  par  ses  défenses  et  plaidoyers,  a  articulé  les 
moyens  suivants  :  1"  Par  son  premier  plaidoyer  elle  a  préten- 
du que  le  Demandeur  ne  lui  avait  pas  fourni  et  produit,  ainsi 
qu'il  était  tenu  de  le  faire  par  la  police  d'assurance  et  les  con- 
ditions au  dos  d'icelle,  des  comptes  et  états  détaillés  avec  la 
preuve  d'iceux  par  affirmation,  quoique  requis  de  ce  faire,  et 
qu'il  n'avait  pas  non  plus  produit  aucune  autre  preuve  raison- 
nable de  sa  perte  ou  dommage,  ainsi  qu'il  était  tenu  de  le 
faire.    2®  Par  son  second  plaidoyer,  la  Défenderesse  expose 
que  le  Demandeur,  ayant  représenté  que  l'incendie  était  l'œu- 
vre d'un  incendiaire,  elle  avait  envoyé  sur  les  lieux  Alfred 
Perry,  pour  s'enquérir  des  causes  du  feu,  et  que  le  Demandeur 
lui  avait  remis  certains  états  produits  comme  ses  exhibits  de- 
puis No.  1  à  6,  et  divers  affidavits  aussi  produits  comme  ses 
exhibits,  depuis  No.  7  à  18,  et  le  propre  affidavit  du  Deman- 
deur, mais  que  ces  divers  états  et  affidavits  ne  comportaient 
pas  les  détails  et  informations,  et  la  preuve  que  la  Défenderesse 
avait  le  droit  d'avoir  aux  termes  de  la  police  et  des  conditions 
d'icelle,  et  qu'ils  étaient  insuffisants  ;   que,  le  17  janvier,  1861, 
elle  avait  fait  requérir  le  Demandeur,  par  le  ministère  de 
Beaufield  et  confrère,  notaires,  de  lui  donner  des  états  dé- 
taillés de  ses  pertes,  et  affirmées  par  son  serment,  occompu- 
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gnées  des  explications  requises  par  ladite  notification,  aux 
termes  de  ladite  police,  mais  que  le  Demandeur  n'y  ayant 
aucun  égard,  avait  fait  rapporter  la  présente  action  ;  3"  Par 
son  troisième  plaidoyer,  la  Défenderesse,  après  avoir  articulé 
les  mêmes  allégués,  quant  à  l'insufiisance  des  états,  comptes  et 
affidavits  produits  par  le  Demandeur,  procède  à  attaquer  les- 
dits  états  et  comptes  comme  faux  et  exagérés,  aussi  bien  que 
l'affidavit  du  Demandeur,  et  que  la  réclamation  de  ce  dernier 
était  fausse  et  frauduleuse.  Enfin,  la  Défenderesse  allègue  quô 
l'incendie  n'était  pas  le  résultat  d'un  accident,  mais  que  lacau.se 
et  l'origine  du  feu  devaient  être  attribuées  aux  Demandeurs,  qui 
s'en  étaient  volontairement  et  malicieusement  rendus  coupables, 
dans  la  vue  de  frauder  la  Défenderesse.  4"^  Suit  une  défense  au 
fond  en  fait.  Le  Demandeur  a  fait  des  réponses  et  répliques 
d'un  caractère  général,  à  l'exception  de  cette  partie  d'icelles,  par 
laquelle  il  repousse  les  imputations  d'avoir  été  la  cause  du  feu, 
en  disant  que  le  Grand  Jury  du  District  de  Montréal,  devant 
lequel  l'accusation  avait  été  portée,  avait  rapporté  qu'il  n'y 
avait  pas  matière  à  accusation  contre  lui,  no  bill.  Par  un  plai- 
doyer supplémentaire  additionnel  que  la  Défenderesse  a  eu  la 
permission  de  produire,  en  date  du  17  septembre,  1861,  elle  in- 
voque plus  spécialement  les  deux  premières  conditions  au  dos 
de  la  police  exprimées  dans  les  termes  suivants  :  "  1.  Every 
"  person  désirons  of  efFecting  an  Insurance  must  state  his  name, 
"  place  of  abode  and  occupation  ;  he  must  describe  the  construc- 
"  tion  of  the  buildings  to  be  insured,  whtre  situate,  and  in 
"  whose  occupation  ;  of  what  materials  the  same  are  respcc- 
"  tively  composed,  and  whether  qccupied  as  divelling  houses  or 
"  otherwise,  also,  the  nature  of  the  goods  or  other  property  on 
"  vvhich  such  Insurance  may  be  proposed,  and  the  construction 
"  of  the  buildings  containing  such  property,  and  whether  there 
"  be  any  apparatus  in  or  by  which  heat  is  produced  other 
"  than  grates  in  common  fire  place,  in  any  of  the  said  build- 
"  ings  or  connected  therewith  ;  2.  every  insurance  attended 
"  with  particular  circumstances  of  risk,  arising  from  the 
"  situation,  contiguity  to  other  buildings  or  construction  of 
"  the  premises,  or  the  nature  of  the  trade  carried  on,  or  goods 
"  therein,  is  to  be  specially  mentioned  in  the  order  foi  the 
"  policy,  so  that  the  riak  may  be  fairly  understood  ;  if  not 
"  so  expressed,  or  if  any  misrepresentation  be  given,  so  that 
■'  the  insurance  be  effected  upon  lower  premium  than  would 
"  hâve  been  charged,  had  such  risk  been  so  fairly  stated  ;  or 
"  if  buildings  or  goods  be  described  in  the  policy  otherwise 
"  than  they  really  are,  or  if,  after  an  insurance  shall  hâve 
"  been  etiected,  there  shall  Vie  any  érection  or  altération  or 
"  extension  of  the  premises  so  as  to  increase  the  risk,  or  any 
"  apparata  for  producing  heat  as  aforesaid  ;  or  if  any  hazar- 
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"  dous  opération  or  trade  shall  be  carried  on,  or  any  hazardous 
"  goods  be  depoaited  or  any  hazardous  communication  be  made, 
"  and  the  same  be  not  respectively  made  known  to  the  office, 
"  in  writing  ;  or  if  the  insurer  shall  neglect  or  refuse  to  pay 
"  any  further  premiuni  which  may  be  denianded,  in  conse- 
"  quence  of  increase  of  risk,  from  any  of  the  aforementioned 
"  circunistances,  the  insured  wili  not  be  entitled  to  any  bene- 
"  fit  under  the  policy  ;  but  the  party  so  insuring  may  hâve  a 
"  new  policy  upon  sueh  terms  as  may   be  agreed  upon."   Et 
elle  prétend  que,  lorsque  la  police  d'assurance  fut  effectuée, 
le  Demandeur  lui  avait  représenté  que  la  bâtisse  en  bois,  adjoi- 
gnant par  derrière  le  magasin  en  brique,  était  otrcupée  seule- 
ment comme  magasin,  et  qu'en  conséquence  le  premium  n'a 
été  par  elle  chargé  qu'à  raison  de  quinze  chelins  pour  cent 
louis,  tandis  que,  de  fait,  au  temps  que  l'assurance  a  été  effec- 
tuée, ainsi  qu'au  jour  de  l'incendie,  elle  était  divisée  en  trois 
compartiments,  dont  un  seul  servait  de  magasin,  un   autre 
comme  cuisine  en  hiver,  et  le  troisième  comme  cuisine  en 
été  ;  que,  si  elle  eût  alors  connu  cela,  elle  aurait  refusé  d'ef- 
fectuer la  police   d'assurance,  ou  qu'à  tout   événement  elle 
ne  l'aurait  fai£  qu'à  un  taux  beaucoup  plus  élevé,  et  justifié 
par  de  plus  grands  risques,  résultant  de  l'état  vrai  et  réel  des 
lieux  à  cette  époque  ;  et,  qu'en  conséquence,  la  police  d'assu- 
rance était  nulle  par  suite  des  fausses  représentations  du  De- 
mandeur sur  l'état  des  lieux,  et  qu'il  ne  pouvait  réclamer  au- 
cun bénéfice  en  vertu  d'icelle.    Le  Demandeur  a  répondu  à  ce 
plaidoyer  que  la  visite  des  lieux  avait  été  faite  avant  l'assu- 
rance   effectuée   par   les  agents   de   la    Défenderesse  ;    que, 
d'ailleurs,  il  avait  déclaré  que,  dans  cette  bâtisse  en  bois,  il  se 
trouvait  des  effets  de  même  espèce  que  ceux  qui  étaient  dans 
la  maison  et  le   magasin  ;  qu'enfin,  cette  cuisine  n'avait  pas 
augmenté  les  risques  et  que  le  feu  n'avait  pas  origine  dans  la 
cuisine.  La  question  soulevée  par  ce  dernier  plaidoyer,  quoique 
venant  en  dernier  ordre,  est  bien  la  plus  importante  de  la  cause, 
et  doit  être  naturellement  examinée  la  première,  en  fait  et  en 
droit.  Et  d'abord  en  fait  ;  Il  est  prouvé  par  Brault  que  la 
description  des  lieux  lui  a  été  donnée  le  24  novembre   1859, 
par  Barsalou   lui-même,  qui  a  signé  au  bas  d'icelle,  en  lui 
expliquant  que  la  bâtisse  en  qutstion  était  uniquement  occupée 
comme  déchiirge  pour  le  n»aga;sin  où  il  mettait  des  marchan- 
dises, et  que,  vu  que  c'était  une  bâtisse  <le  peu  de  con8é(iuence 
suivant  la  description  ainsi  donnée,  il  n'avait  pas  augmenté  le 
tau.'i   de  l'assurance.  Il  ajoute  que  le  Demandeur  ne  lui  avait 
jamais  expliqué  qu'elle  était  divisée  en  trois  parties  :  magasin, 
cuisine  et  remise,  cette  dernière  occupée  comme  cuisine  en  été, 
car  il  aurait  mis  cette  description  dans  l'application  et  la  police, 
et  aurait  chargé  5  ou  6  piastres  (ce. que  nous  chargeons  sur  les 
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bâtisses  en  bois),  ce  sont  ses  expressions,  ot  il  affirme  que  le 
Demandeur  lui  a  fait  comprendre  que  cette  bâtisse  en  bois 
n'était  qu'une  décharge  à  son  magasin.  Je  n'ai  pas  besoin  de 
dire  que  pleine  foi  doit  être  accordée  au  témoignage  de  Brault 
dont  le  caractère  est  celui  d'un  homme  d'une  grande  respecta- 
bilité et  au-dessus  de  toute  attaque.  Routh,  agent  principal  de 
la  Défenderesse,  dépose  qu'avant  l'émanation  de  la  police,  le 
Demandeur  est  allé  à  son  bureau  avec  Brault,  et  que  la  bâtisse 
en  bois  lui  fut  désignée  par  le  Demandeur  comme  un  magasin, 
et  que  ce  dernier  ne  l'a  pas  informé  qu'aucune  partie  d  icelle 
fût  employée  comme  cuisine  ;  que,  s'il  avait  su  qu'aucune  partie 
de  cette  bâtisse  servait  de  cuisine  en  hiver,  et  que  la  partie 
d'icelle  servant  de  remise  était  convertie  en  cuisine  durant  l'été, 
il  croit  qu'il  aurait  entièrement  refusé  de  se  charger  d'un  pareil 
risque,  qu'il  qualifie  d'extra  hazardoua,  ou  que,  s'il  l'eût  accepté, 
il  aurait  chargé  à  raison  de  32s  6d  ou  35s  par  £100.  Il  ajoute 
qu'il  n'a  jamais  su  que  cette  bâtisse  servait  ainsi  de  cuisine 
avant  qu'il  en  eût  été  informé,tel  que  mentionné  en  son  affidavit 
du  12  septembre,  1861.  Le  Demandeur  n'a  pu  nier  que  l'occu- 
pation et  l'usage  de  la  bâtisse  en  question  fussent,  ainsi  qu'il 
vient  d'être  rapporté,  mais  il  a  prétendu  qu'il  n'en  avait  jamais 
donné  de  description  verbale  ou  écrite,  prétendant  que  Perry, 
l'inspecteur  de  la  compagnie,  avait  visité  les  lieux,  et  que  c'était 
sur  son  rapport  que  l'assurance  avait  été  eftectuée.   Brault  nie 
positivement  avoir  eu  des  conversations  avec  ou  des  informa- 
tions de  Perry  touchant  cette  assurance  ou  la  description  des 
lieux  avant  la  date  de  la  police,  affirmant  qu'elle  avait  été 
effectuée  seulement  sur  la  description  du  Demandeur  lui-même, 
"  et  non  pas  sur  aucune  inspection  faite  par  notre  inspecteur." 
Ce  que  le  Demandeur  a  pu  prouver  de  plus  plausible  pour 
repousser  la  responsabilité  qui  lui  incombe,  en  tant  que  la  des- 
cription des  lieux  a  été  donnée  par  lui,  résulte  de  la  production 
d'une  lettre  de  Champion,  prétendue  écrite  au  nom  de  Routh, 
en  date  du  3  novembre,  1859,  au  Demandeur  lui  même,  dans 
ces  termes  :  "  I  shall  be  happy  to  insure  the  property  of  which 
"  you  left  me  a  mémorandum  when  last  in  town,  at  the  rate 
"  of  15  s  per  £100  for  the  whole.  Perry,  who  examined  your 
"  premises  when  out  to  see  Valois'  mills,  tells  me  this  is  a  low 
"  rate  for  your  property."  Cette  preuve  ou  semi-preuve  ainsi 
acquise  au  Demandeur  est  entièrement  détruite  par  l'absence 
de  preuve  que  Champion  fût  aucunement  autorisé  à  écrire  cette 
lettre  pour  Routh,  et  ce  dernier  contredit  la  lettre  de  Champion 
en  affirmant  "  qu'il  n'est  pas  à  sa  connaissance  qu'aucun  employé 
"  de  la  compagnie  ait  visité  les  lieux  avant  l'émanation  de  la 
"  police."  Perry  jure  qu'il  n'a  jamais  visité  les  lieux  en  question, 
ni  leur  ctmtenu,  de  la  part  de  la  Défenderesse.  Et  il  raconte 
qu'en  septembre,  1859,  ayant  eu  à  visiter  les  propriétés  de 
'iOME  XIII.  26 
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Valois  à  Ste  Scholastiaue,  pour  la  compagnie,  Narcisse  Valois 
lui  dit  que  le  Demandeur  serait  peut-être  dans  le  cas  de  se 
faire  assurer,  qu'il  regarda  aux  bâtisses  de  derrière  adjoignant 
la  maison  du  Demandeur,  mais  que  la  disposition  des  lieux 
était  telle  qu'il  ne  voulut  pas  y  arrêter  son  attention.  "  And 
"  the  risk  was  of  such  a  nature  that  I  paid  no  more  attention 
"  to  it."  Et  puis  :  "  I  never  told  Bouth,  the  Defendant's  agent, 
"  at  any  time  previous  to  the  fire,  that  I  had  seen  the  premises 
"  in  question;  and  I  know  he  was  ignorant  of  the  fact."  Il 
affirme  en  outre  que  la  seule  personne  du  burt-ctu  de  la  Défen- 
deresse à  qui  il  a  parlé  des  bâtisses  du  Demandeur,  est 
Alexandre  McKcnzie,  en  lui  faisant  rapport  de  sa  visite  de  la 
propriété  des  Valois,  et  que  ça  été  pour  lui  dire  que  si  une 
application  était  faite  pour  assurer  les  propriétés  du  Deman- 
deur, il  ferait  mieux  ne  pas  la  prendre  "  ne  had  better  not 
effect  it."  En  présence  du  témoignage  de  Routh,  Brault  et 
Perry  sur  ce  point,  contredisant  pleinement  et  en  tout  point 
la  lettre  de  Champion,  il  est  impossible  d'oocorder  au  Deman- 
deur l'avantage  et  les  inductions  qu'il  veut  en  tirer.  Le  moins 
qu'il  eût  pu  faire  aurait  été  de  produire  comme  témoin  Cham- 

f)ion  pour  lui  faire  expliquer  qui  l'avait  autorisé  à  écrire  cette 
cttre  au  Demandeur,  et  s'il  en  avait  jamais  parlé  à  Routh  ou 
autres  employés  de  la  Défenderesse.  Quant  au  plus  grand 
danger  d'incendie  qui  pouvait  résulter  eftectivement  de  ce  que 
cette  bâtisse  en  bois,  au  lieu  d'être  occupée  comme  magasin, 
l'était  pour  partie  comme  cuisine  en  hiver  et  en  été,  et  par  là 
pouvait  donner  lieu  à  de  plus  grands  risques  pour  toutes  les 
bâtisses  et  choses  mentionnées  dans  la  police  d'assurance,  le 
Demandeur  a  fait  entendre  plusieurs  témoins  qui  prouvent 
que  cette  bâtisse  et  la  maison  en  brique  ne  faisaient  qu'un 
même  corps  de  bâtisse,  et  que  cette  cuisine  ou  partie  du  ma- 
gasin extérieur  occupée  comme  telle,  n'augmentait  en  aucune 
manière  les  risques  du  feu,  pas  plus  que  si  la  cuisine  eût  été 
dans  la  maison  même  ;  mais,  d'un  autre  côté,  il  est  bien  prouvé 
par  Routh,  Brault  et  Perry,  qui  sont  des  personnes  qualifiées 
et  compétentes  à  donner  un  bon  témoignage  sur  ce  point,  que 
le  risque  était  plus  grand.  Et  il  faut  en  effet  reconnaître  qu'il 
ne  peut  y  avoir  de  doute  qu'une  bâtisse  en  bois  où  l'on  fait  la 
cuisine,  doit  nécessairement  offrir  plus  de  risque,  que  si  elle 
sert  uniquement  à  y  mettre  des  marchandises  ou  si  elle  ne  sert 
que  de  store-room.  La  négligence  possible  d'une  fille  servante, 
le  soin  des  cendres,  le  feu  le  matin  avant  le  soleil  levé,  et  le  soir 
après  soleil  couché,  le  dépôt  des  cendres  et  du  bois,  des  chant 
délies  ou  lumières  à  peu  près  constamment  matin  ou  soir,  son- 
toutes  des  occasions  plus  prochaines  d'incendie  pour  une  cuisine 
et  qui  n'existent  pas  pour  un  magasin,  et  je  puis  ajouter  que  si 
la  cuisine  eût  été  dans  la  maison  même,  la  surveillance  du 
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maître  et  de  lu  umîtresso  sur  la  fîllc  d»»  la  maison  doit  être  plus 
sûre  et  plus  effective  que  dans  le  cas  d'une  cuisine  en  dehoin  «lu 
corps  principal  de  logement,et  c'est  ainsi  que  l'on  peut  répondre 
à  ce  que  le  Demandeur  disait  (|ue,dans  toutes  les  maisons,  il  y  a 
une  cuisine  et  qu'il  était  indifférent  où  elle  fût  placée  ;  cela 
n'est  pas  exact,  l'appartenïent  destiné  pour  une  cuisine,  peut 
entraîner  des  risques  différents  ainsi  que  je  viens  de  le  démon- 
trer. Mais,  dit  le  Demandeur,  il  est  établi  que  le  feu  avait  orifri- 
gé  dans  le  magasin  ou  la  cave  du  magasin,  et  que,  par  consé- 
quent, la  cause  du  ftni  ne  pouvait  être  attribuée  à  la  circonstance 
qu'il  V  avait  une  partie  de  la  bAtisse  en  bois  occupée  comme  cui- 
sine, il  s'ensuit  que  la  Défenderesse  ne  peut  lui  opposer  la  fausse 
représentation  t\m  lui  a  été  faite  par  le  Demandeur  de  la  dési- 
gnation et  description  des  bâtisses.  C'est  ici  (jue  la  (|ue.«tion  de- 
vient plus  difficile  à  résoudre,  la  Défenderesse  prétendant  (|u'il 
est  indifférent  que  la  cause  de  l'incendie  ait  origine  dans  la 
bâtisse  en  bois  ou  dans  le  maga;un  ;  de  même,  <lit-elle,  (ju'il  est 
également  indifférent  que  le  Demandeur  ait  été  de  bonne  foi 
ou  de  mauvaise  foi  dans  la  désignation  ou  description  des  bâ- 
tisses. Que  le  contrat  d'assurance  est  un  contrat  de  droit  étroit 
et  qu'elle  avait  intérêt  et  le  droit  de  savoir  par  la  description 
qui  lui  était  donnée,  tous  les  risques  de  quelque  nature  (lu'ils 
fussent  qui  pouvaient  résulter  de  l'occupation  ou  de  la  desti- 
nation d'aucune  partie  des  choses  assurées  afin  de  mesurer 
sur  ces  risques  la  prime  qu'elle  avait  droit  de  demander  sur 
le  montant  assuré  et  les  choses  assurées.  Qu'elle  eût  cet 
intérêt,  cela  me  parait  bien  clairement  résulter  de  ce  (jue  je 
viens  de  démontrer,  que  l'occupation  d'une  partie  de  la  bâtisse 
comme  cuisine  plutôt  que  comme  magasin,  entraînait  des 
dangers  d'incendie  plus  grands  et  plus  prochains.  Que  la 
Défenderesse  ait  le  droit  de  refuser  de  payer  le  montant 
dii  la  perte  de  l'assuré  dans  un  cas  semblable,  c'est  ce  (jue 
je  vais  rechercher,  en  ayant  l'ecours  aux  auteurs  qui  ont 
traité  ces  questions,  ainsi  qu'aux  jugements  et  précé<]ents 
de  nos  couiu  Dans  une  cause  de  Racine  vs.  l'he  Eqaitahle 
Insurance  Company  of  London,  (1)  que  j'ai  jugée  le  31  dé- 
cembre 1861.  j'ai  eu  l'occasion  de  citer  une  autorité  du  3e  vol. 
de  Pothier.  Traité  du  contrat  d'assurance,  Nos  19«S-99,  que 
je  rapporterai  ici.  Il  dit  :  "  La  bonne  foi  ne  permettant  aux 
"  parties  de  ne 'rien  cacher  sur  les  choses  qui  font  la  i  matière 
"  du  contrat,  il  s'ensuit  que  l'assuré  est  obligé  de  déclarer  aux 
"  assureurs  la  qualité  des  marchandises  qu'il  fait  assurer, 
"  qui  les  rend  sujettes  à  plus  de  risques."  Et  je  dis  que,  de 
même  et  pour  la  même  raison,  l'assuré  est  tenu  de  déclarer  les 
circonstances  qui  peuvent  augmenter  les  risques  des  bâtisses 


(1)  Stvprà,  p.  131  et  10  R.  J.  R.  Q.,  p.  185. 
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aasurécs.  Car  il  faut  appli(|iier  au  contrat  d'anHurance  actuel 
les  r6j^les  que  Pothier  r«!Coniiai.ssait  exister  pour  le  contrat 
d'assurance  tnaritinie  dont  il  traitait.  La  raison  est  la  même  et 
il  faut  le  reconnaître  avec  nos  meilleurs  auteurs  sur  ce  point. 
Puis  il  continue,  au  n*^  199  :  "  L'obligation  que  la  Ijonne  foi 
"  impose  aux  parties,  de  ne  rien  di.ssin»uler  de  ce  qu'elles  savent 
"  sur  les  choses  (jui  sont  de  la  substance  du  contrat,  ne  con- 
"  cerne  ordinairement  que  le  for  de  la  conscience.  Il  en  est  autre- 
"  nient  de  l'obligation  qu'elle  impose  à  chacune  des  parties, 
"  de  ne  pas  induire  l'autre  en  erreur  par  de  fausses  déclarations 
'*  sur  les  choses  qui  sont  de  la  substance  du  contrat  :  celle-ci 
*'  concerne  le  for  extérieur.  Ces  fausses  déclarations  peuvent 
"  donner  lieu  dans  le  for  extérieur  à  faire  prononcer  la  nullité 
"  du  contrat.  Cela  a  lieu,  quand  même  l'assuré  aurait  fait, 
"  NaiiH  mauvaifte  foi,  cette  fausse  déclaration,  étant  lui-même 
"dans  l'erreur ...  .Car  il  y  a  cette  différence  dans  tous  les 
"  contiuits  intéressés,  entre  le  cas  aucjuel  l'une  des  parties  ne 
"  dit  pas  ce  qui  est,  et  le  cas  au(|uel  elle  dit  ce  qui  n'e&t  pas. 
"  Dans  le  premier  cas,  elle  n'est  pas  tenue  de  ne  l'avoir  pas  dit, 
"  si  elle  ne  le  savait  pas,  et  si  elle  ne  l'a  pas  malicieusement 
"  dissimulé  ;  mais  dans  le  second  cas,  elle  est  tenue,  si  ce  qu'elle 
"  a  dit  ne  se  trouve  pas  véritable,  et  a  induit  l'autre  partie  en 
"  erreur  ;  débet  pnentare  rem  ità  esse  ut  ajffirmavlt."  Cependant 
il  ajoute  que  si  la  partie  avait  su  elle-même  la  fausseté  elle  ne 
serait  pas  recevahle  à  s'en  plaindre.  Mais,  dans  le  cas  présent,* 
j'ai  démontré  plus  haut  que  d'après  la  preuve  la  Défenderesse 
ne  connaissait  pas  et  ne  pouvait  coimaître  la  fausse  représen- 
tation qui  lui  était  faite  de  l'état  des  lieux  et  de  ce  à  quoi  ils 
étaient  destinés  efc  niployés.  Je  cite  maintenant  Boulay-Paty, 
sur  Emerigon,  vol.  1,  p.  16-17  &c.  :  "  Tous  nos  auteurs  dit-il, 
"  s'accordent  à  dire  que  le  contrat  d'assurance  est  un  contrat 
"  de  droit  étroit.  Si  l'une  des  parties  a  usé  de  dol  et  d'artifice, 
"  la  moindre  peine  qu'elle  doive  encourir,  c'est  que  l'assurance 
•'  soit  déclarée  nulle  à  son  égard.  On  est  coupable  d<i  dol  vis- 
"  à-vis  des  assureurs  non-seulement  lorsque,  pour  se  procurer 
"  des  assurances  ou  pour  les  it.  vlter  à  se  contenter  d'une  i^'^^ne 
"  moindre,  l'on  affirme  ou  l'ou  îtM  entendre  des  faits  contraires 
"  à  la  vérité,  mais  encore  lorsque  l'on  dissimule  des  circon- 
"  stances  graves  qu'il  leur  fût  *'cé  important  de  connaître  avant 
"  de  souscrire  la  police.  Il  en  est  de  même  si  l'assuré  a  onnis, 
"  quoi(|ue  par  inadvertance,  de  déclarer  quelque  circonstance 
"  essentielle  qu'il  importait  aux  assureurs  de  connaître  avant 
"  de  signer  la  police.  Dans  tous  ces  cas  l'assurance  est  nulle." 
Quénault,  n*^  373  :  "  L'erreur  qui  tombe  sur  la  substance 
de  l'objet  du  contrat  est  en  effet  par  elle-même  une  cause  de 
nullité.  Or,  on  doit  regarder  comme  substantielles  dans  le 
contrat  d'assurance,  toutes  les  circonstances  qui  peuvent  aug- 
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menier  ou  changer  les  rîsquoH  doniso  charge  l'aHMiiranco.  L'opi- 
nion du  risque  est  ce  i\\i'i  détorinine  le  consontenient  do  l'assu- 
reur. Si  la  spécification  de  la  chose  assurée  et  des  ri.sques,  faite 
~ar  l'assuré  dans  la  police,  n'en  a  donné  qu'une  fausse  opinion 
l'a-ssureur,  l'assurance  doit  être  annulée,  comme  n'ayant  été 
consentie  que  pur  erreur."  J'ai  dit  plus  haut  que  les  principes 

2 ni  s'appliquent  au  contrat  H'Mssurance  maritime  s'appliquent 
gaiement  au  contrat  «l'assuiui  oe  de  bâtiments  ou  d'immeubles. 
Boudousquié  nous  l'enseigne,  aux  Nos  109,  111,  115  de  .s(m 
Contrat  d'assurance,  où  il  enseigne  aussi  la  même  doctrine  que 
je  viens  de  citer  de  Boulay-Paty  comme  entraînant  la  nullité 
de  l'as.surance.  Soit  que  la  faus.se  représentation  ou  désignation 
soit  le  fruit  de  mauvaise  foi  ou  simplement  une  erreur,  une 
négligence  de  la  part  de  l'assuré,  dans  les  deux  cas,  elle 
entraîne  la  nullité  de  l'assurance,  et,  pour  mieux  rappoi-ter  ce 
qu'il  pense  de  ce  qui  peut  constituer  unefausse  représentation,  je 
vais  citer  ses  propres  expressions,  les  voici  :  "  L'a.ssuré  doit  donc 
"  déclarer  à  l'assureur  la  nature  desobjets  qu'il  fait  assurer,  celle 
"  des  constructions,  la  désignation  des  bâtiments,  les  profes- 
"  sions  qu'on  y  exerce,  les  denrées  ou  matières  hazardeuses  qui 
"  y  8(mt  renfermées  ;  leur  communication,  leur  rapprochement 
"  ou  leur  réunion  avec  d'autres  bâtiments  ou  d  autres  objets 
"  d'un  risque  phts  grave."  Peut-on  dire  sérieusement  que  le 
feu  d'une  cuisine,  le  bois,  les  lampes,  les  lumières  et  les  cendres 
qui  y  sont  ordinairement  ou  continuellement,  ne  sont  pas  réelle- 
ment de  ces  matières  hazardeuses  auxquelles  l'auteur  référait 
ou  pouvait  référer  dans  ce  passage.  Certainement  qu'il  faut  le 
reconnaître  ;  seulement  il  faut  y  faire  la  distinction  résultant 
des  choses,  des  lieux  et  des  circonstances.  Je  pourrais  multiplier 
les  citations  sur  ces  points  en  citant  Urûn  et  Joliat,  Ëllis, 
Qnénault.  Mais  je  me  contenterai  de  citer  Alauzet,  Vol.  1,  No. 
494  :  "  La  déclaration  inexacte  peut  être  le  fruit  de  la  fraude 
ou  de  l'erreur  ;  dans  l'un  et  l'autre  cas  l'assurance  serait  nulle." 
Cette  décision  est  sévère  pour  l'assuré,  peut-être,  mais  une 
décision  contraire  serait  injuste  pour  l'assurance  et  pourrait, 
en  outre,  favoriser  la  fraude.  La  contre-partie  de  la  règle  de 
droit  qui  veut  que  l'erreur  qui  tombe  .sur  le  sujet,  la  nature  et 
l'étendue  des  risques  soit  une  cause  de  nullité  de  l'ivssurance, 
est  en  ceci,  que  les  compagnies  d'assurance  n'osent  pas  faire 
(les  contestations  mal  fondées,  parce  qu'un  pareil  système 
éloignerait  les  pratiques  de  leurs  bureaux,  et  c'est  réellement 
la  plus  sûre  protection  que  l'honnête  assuré  puisse  avoir,  lors- 
qu'il souftre  par  une  perte  réellement  accidentelle.  Je  vais  en 
venir  maintenant  à  la  considération  d'un  autre  moyen  du 
Demandeur  qui  consiste  à  dire  qu'il  était  prouvé  que  le  feu 
n'avait  pas  origine  dans  la  bâtisse  dont  partie  était  occupée  en 
cuisine,  et  que,  par  conséquent,  la  Défenderesse  ne  pouvait  cas 
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être  reçue  à  se  plaindre,  n'ayant  pas  souffert  le  sinistre  par 
suite  de  la  fausse  représentation  du  Demandeur.  Mais  ce  dernier 
ne  peut  non  plus  réussir  avec  cette  réponse  pour  repousser  le 
plaidoyer  de  la  Défenderesse,  parce  que  la  nullité  de  la  police, 
en  ce  cas,  ne  dépend  pas  du  fait  que  l'incendie  a  eu  lieu  ou  n'a 
pas  eu  lieu  dans  une  partie  désignée  exactement  ou  impar- 
faitement des  lieux,  bâtisses  et  choses  assurées  ou  de  leur  con- 
tenu. Cela  est  indifférent.  Et  voici  ce  que  Boudousquié  nous 
enseigne  là-dessus,  au  No.  119  ;  "  Dans  tous  les  cas  où  le  C(m- 
"  sentenient  donné  par  l'assureur  est  le  résultat  d'une  erreur 
"  pioduite  soit  par  la  négligence,  soit  par  la  fraude  de  l'assuré, 
"  celui-ci  est  nonrecevable  en  cas  de  sinistre  à  réclamer  l'in- 
"  délimité,  lors  même  que  ses  réticences  ou  ses  fausses  décla- 
"  rations  auraient  été  sans  influence  sur  le  sinistre,  et  que  la 
"  chose  aurait  péri,  par  d'autres  circonstances  que  celles  qui 
"  ont  été  omises,  dissiroul'^es  ou  dénaturées."  Boulay-Paty, 
Droit  commercial,  Vol.  2,  p.  87,  dit:  "L'Assurance  est  nulle, 
"  même  dans  le  cas  où  la  réticence,  la  fausse  déclaration  ou  la 
"  dijférenre  n'auraient  pas  influé  sur  le  dommage  ou  la  perte 
"  de  l'objet  assuré."  Et  il  ajoute,  à  la  page  88  :  "  L'ordonnance 
de  la  marine  n'avait,  il  est  vrai,  aucune  disposition  à  cet  égard. 
(\^pendant  cet  article  de  la  loi  nouvelle  est  moins  une  addition 
à  l'ordonnance  qu'un  sonnnaire  des  maximes  qu'elle  avait  con- 
sacrées. Son  célèbre  commentateur  disait  que  tcmt  ce  qui  tend 
à  augmenter  le  risque  «loit  être  déclaré  par  l'assuré  dans  la, 
police,  et  que  cette  déclaration  doit  être  confornie  à  la  vérité, 
mas  peine  de  nidlifé  de  l'assurance,  suivant  toutes  les  circon- 
stances." Enfin  le  Demandeur  invoque  un  jugement  de  la 
C<nn'  d'Appel  dans  la  cause  de  Casey  et  Goldjiviid,  (1)  par  le- 
quel il  aurait  été  maintenu  que,  dans  l'espèce  rapportée,  la 
police  d'assurance  ne  serait  pas  déclarée  nulle  et  l'assuré  privé 
du  di'oit  de  recouvrer  sa  perte,  par  cela  que  la  description  des 
bâtisses  assurées  n'était  pas  précisément  telle  qu'elle  avait  été 
donnée  par  l'assuré,  et  qu'il  n'était  pas  prouvé  d'ailleurs  que 
le  feu  avait  été  occasionné,  ou  avait  été  communiijué,  par  ce 
(jui  avait  été  omis  d'être  mentionné  par  l'assuré  dans  sa  des- 

(1)  Une  police  d'assurance,  dans  laquelle  la  propriété  assurée  est  décrite 
oinnie  étant  une  maison  l)ornée  en  profondeur  par  un  hangar  en  pierres  cou- 
vert on  fcr-l)lanc  et  par  une  cour  oii  l'on  construit  un  hangar  de  première 
classe  qui  devra  comnnnii(|uer  avec  la  maison  assurée,  n'est  pas  incorrecte  ni 
nulN',  (|uoi(ju'il  ait  été  prouvé  qu'entre  la  maison  et  le  hangar  il  y  eût  un 
autre  bâtiment  couvert  en  baraeaux  et  commuiiiiiuant  par  des  portes  aux 
deux  autres  bâtiments,  attendu  que  le  fait  de  n'avoir  pas  mentionné  ces 
portes  dans  la  description  n'a  pas  été  prouvé  être  le  résultat  de  la  fraude  et 
qu'il  n'a  pas  été  établi  que  le  feu  se  soit  communiqué  au  moyen  de  ces  ouver- 
tures. (Caxnj  et  (lulilxmilh,  V.  B.  R.,  Québec,  18  janvier  1854,  Rolland,  J., 
Pankt,  .1.,  AvLWix,  .1.,  dixwhnl,  et  Moxdelet,  J.,  cassant  le  jugement  de 
C.  S.,  Québec,  30  janvier  185*2,  Bowkn,  J.  en  C,  Du  val,  J.  et  Mkkeuith,J., 
3R.  J.  R.  Q.,  p.  144.) 
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cription  des  choses  assurées.  L'on  remarquera,  de  suite,  que 
l'un  des  quatre  Juges  composant  le  tribunal,  le  juge  Aylwin, 
ne  concourut  pas  à  ce  jugein»  nt,  et  que  le  jugement  infirmé 
avait  été  rendu  à  l'unanimité  par  la  Cour  Supérieure,  alors 
composée  de  trois  Juges,  dont  deux  maintenant  sont  membres 
de  la  Cour  d'Appel  :  le  Juge-en-Chef  Duval  et  le  Juge  Meredith. 
Mais  il  y  a  plus,  une  question  de  semblable  nature  a  été  portée 
devant  le  Conseil  Privé,  dans  la  cause  de  Oibb  et  al.  et  The 
Beacon  Fire  and  Life  Insurance  Company.  (1)  Dans  cette 
cause,  une  des  conditions  de  la  police  était  que,  si  le  vapeur  pour 
lequel  l'assurance  était  prise,  avait  à  son  bord  en  aucun  temps 
plus  «le  20  livres  de  poudre,  la  perte  du  vapeur  par  incendie  ne 
serait  pas  payée,  l'accident  par  le  feu  était  arrivé  lorsqu'il  y 
avait  à  son  bord  plus  de  20  livres  de  poudre.  C'était  un  appel 
d'un  jugement  de  la  cour  d'appel  à  Québec,  qui  avait  rendu  un 
jugement  dans  le  même  sens  que  celui  de  la  cause  de  Gasey  et 
Goldsmid.  Lord  Chelmsford,  en  prononçant  le  jugement,  le  3 
décembre,  1862,  s'exprima  sur  ce  point  qui  nous  intéresse 
comme  suit  :  "  Two  oi  the  Judges,  who  were  in  favor  of  the 
"  Respondents,  were  of  opinion  that  the  word  '  promises  '  was 
"  applicable  in  the  seventh  condition  to  the  case  of  a  steamer, 
"  but  their  décision  proceeded  on  the  ground  that  a  policy  of 
"  insurance  was  a  contrat  aléatoire,  which  must  be  carried  out 
"  in  good  faith,  imd  that  the  Company  could  not  be  relieved 
"  from  their  responsibility  to  answer  for  the  loss  without  proof 
"  of  déception  and  fraud,  and  a  further  proof  that  the  fire  had 

(1)  Gibb  et  autres  avaient  fait  assurer  par  la  Compagnie  d'Assurance  Bea- 
con une  somme  de  £1000  sur  un  bateau  k  vapeur,  le  Tinto,  leur  propriét»';.  La 
police,  souscrite  sur  une  formule  relative  aux  maisons  et  autres  bâtiments  ter- 
restres, stipulait,  entre  autres  conditions,  que  8i,'au  moment  de  la  destruction, 
il  y  avait  sur  les  lieux  '  on  the  premises  plus  de  vingtlivres  de  poudre,  la 
perte  du  bateau  par  l'incendie  ne  serait  pas  payée.  Le  17  juillet  1850,  le 
Tinlo  fut  consumé  par  le  feu,  ce  vaisseau  ayant  alors  à  son  bord  une  quantité 
de  poudre  plus  grande  que  celle  stipulée.  Sur  refus  de  payer  l'indemnité,  Oibb 
et  autres  assignèrent  la  Compagnie  d'Assurance.  Cette  dernière  plaida  pur 
une  défense  au  fond  en  fait  et  une  e.vccption  péremptoire  en  droit  alléguant 
qu'en  veii/U  de  la  condition  ci-dessus  mentionnée  elle  n'était  pas  responsable 
ue  la  perte  du  vaisseau.  La  cause  fut  entenduo  par  le  jury  qui  rendit  un  ver- 
dict en  faveur  des  Demandeurs,  décidant  que  la  poudre  qui  se  trouvait  à  Ijord 
du  bateau,  au  moment  de  sa  destruction,  faisait  partie  de  la  cargaison,  et  que 
la  police  n'empêchait  aucuneinent  les  propriétaires  du  vaisseau  de  la  transpor- 
ter comme  teet.  La  compagnie  fit  alors  motion,  en  Cour  Supérieure,  pour  le 
rejet  de  la  partie  du  verdict  ayant  trait  au  transport  de  la  poudre  comme 
fret,  prétendant  que  cette  partie  était  non  pertinente  à  la  cause,  illégale  et 
irrégulière.  Le  1er  juin  1859,  la  Cour  Supérieure,  accorda  la  motion  et  rendit 
jugement  en  faveur  de  la  ompagnie  d  Assurance.  Sur  appel,  la  Cour  du 
Banc  de  la  Reine  (Laforta;ne,  J.  en  G.,  Mondelet,  J.,  BADoiiEV,  J.,  Duval, 
J.,  dissident,  et  Aylwin,  J.,  dissident)  infirma  le  jugement  de  la  Cour  Supé- 
rieure. La  Compagnie  d'Assurance  appela  de  cette  (lernière  décision  au  Con- 
seil Privé,  qui,  le  3  décembre  1862,  cassant  le  jugement  de  C.  B.  B.,  a  jugé 
ue  la  condition  en  question  était  applicable  au  vaisseau  assuré.  (8  R.  J. 
Q..P.476.) 
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"  extended  by  reason  of  more  than  the  limited  quantity  of  gun 
"  powder  being  on  board.  There  was  not  the  slightcHt  ground 
"  for  suggesting  any  déception  or  fraud.  And,  as  to  its  being 
"  necessary  to  give  proof  that  the  fire  had  extended  by  reason 
"  of  a  breach  oi  the  condition,  thia  seems  to  introduce  into  the 
"  contract  an  entirely  new  term ....  If  the  condition  is  not 
"  considered  part  of  the  contract,  this  strange  conséquence  will 
"  foUow ....  this  steamer  might,  during  the  whole  continuance 
"  of  the  policy,  carry  cargoes  of  gun  powder  (the  policy  res- 
"  tricting  her  to  20  Ibs.)  the  Company  receiving  no  premium 
"  for  the  additional  risk  incurred.  Under  thèse  circumstances, 
"  it  is  quite  immaterial  whether  the  fire  was  or  was  not  occa- 
"  sioned  by  more  than  the  specified  quantity  being  on  board." 
"  It  is  familiar  law  that  a  wilful  déviation,  although  the  loss 
"  is  not  occasioned  by  or  attributable  to  it,  exonérâtes  the  un- 
"  derwriters  from  responsibility.  So,  again,  take  a  life  policy. 
"  We  know  that  in  Ëngland  thèse  policies  invariably  contain 
"  a  stipulation  that  the  insured  is  not  to  go  beyond  the  limits 
"  of  Europe.  Now  if  the  party  insured  goea,  even  for  an  instant, 
"  out  of  Europe,  though  without  the  least  injury  to  his  health, 
"  this  condition  of  the  policy  attaches,  and  the  policy  becomes 
"  void."  Ce  jugement  de  la  plus  haute  Cour  dont  nous  devons 
prendi'e  et  recevoir  les  décisions  comme  fixant  la  jurispru- 
dence pour  les  Cours  Inférieures,  a  eu  l'effet  de  renverser  vir- 
tuellement la  doctrine  qui  semblait  avoir  été  établie  par  le 
jugement  de  la  Cour  d'Appel,  en  1854,  dans  la  cause  de  Gasey 
et  Goldsmid.  Je  dois  donc  en  venir  à  la  conclusion  que  le  De- 
mandeur ayant,,  quoique  sans  aucune  intention  frauduleuse, 
ainsi  que  je  le  crois,  (il  n'y  en  a  pas  de  preuve  d'ailleurs), 
donné  une  désignation  ou  description  de  cette  bâtisse  en  bois 
adjoignant  la  maison  de  brique,  fautive  et  erronée,  quant  à  la 
destination  de  partie  d'icelle,  a,  par  cela  même,  perdu  et  for- 
fait tout  avantage  qui  pouvait  lui  résulter  de  sa  police  d'assu- 
rance. Quant  au  premier  plaidoyer,  par  lequel  la  Défende- 
resse se  plaint  que  le  Demandeur  ne  lui  avait  pas  fourni  des 
états  de  sa  perte,  ainsi  qu'il  y  était  tenu,  et  qu'elle  avait  droit 
d'avoir,  je  ne  crois  pas  qu'il  soit  prouvé  ou  fondé.  Mais  il  en 
est  autrement  du  plaidoyer  par  lequel  elle  se  plaint  que  le 
Demandeur  a  frauduleusement  grossi  et  exagéré  sa  perte  ;  la 
preuve  faite  par  la  Défenderesse  sur  ce  point  justifie  ses  pré- 
tentions, et  j'aurais  été  obligé  de  reconnaître  que  les  états 
qu'il  avait  fournis,  de  la  perte  par  l'incendie  de  son  mobilier, 
étaient  faux  et  exagérés.    Mais  comme  je  l'ai  déjà  dit,  il  n'est 

Sas  devenu  nécessaire  de  me  prononcer  sur  tous  ces  points, 
'ai  jugé  sur  le  plaidoyer,  qui,  bien  que  le  dernier  enfilé,  aurait 
dû  l'être  le  premier,  sans  l'excuse  que  la  Défenderesse  a  fait 
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valoir  pour  être  admise  à  le  produire  après  les  trois  premiers 
plaidoj'^ers. 

"  La  Cour,  considérant  que,  par  le  contrat  ou  police  d'assu- 
rance intervenu  entre  les  parties,  le  26  novembre,  1859,  en  la 
cité  de  Montréal,  et  particulièrement  par  les  conditions  pre- 
mières et  secondes  au  dos  de  la  police  d'assurance  ou  contrat, 
il  a  été  stipulé  que,  dans  le  cas  d'incendie,  l'assuré,  le  Deman- 
deur, n'aurait  droit  à  aucune  indemnité  pour  sa  perte,  s'il  se 
trouvait  aucune  fausse  déclaration  ou  fausse  représentation 
dans  la  désignation  ou  description  des  bâtisses  ou  choses  assu- 
rées, quant  à  leur  construction,  situation,  ou  quant  à  l'occupa- 
tion et  destination  d'icelles  :  Considérant  que  telles  clauses  ou 
conditions  sont  valables  et  obligatoires  en  loi,  et  obligent  l'as- 
suré strictement  à  leur  observation  et  à  leur  accomplissement, 
à  peine  de  nullité  du  contrat  d'assurance,  soit  que  les  fausses 
déclarations  ou  fausses  représentations  soient  frauduleuses  et 
intentionnelles,  ou  qu'elles  soient  seulement  le  fruit  de  l'erreur 
ou  de  la  négligence,  la  loi  ne  faisant  ou  reconnaissant  aucune 
diiférence  en  pareil  cas  :  Considérant  que,  dans  la  description 
ou  désignation  donnée  par  le  Demandeur  à  la  Défenderesse, 
des  bâtisses  et  choses  qui  faisaient  l'objet  du  contrat  d'assu- 
rance intervenu  entre  eux,  comme  susdit,  le  26  novembre,  1859, 
il  y  a  eu  fausse  déclaration  de  la  part  du  Demandeur  quant 
aux  deux  derniers  items  mentionnés  en  la  police  comme  suit  : 
"  One  wooden  building  in  rear  and  adjoining  the  above  store 
"  and  house,  on  goods  therein  of  similar  description  :  "  Consi- 
dérant qu'il  est  établi  par  la  preuve,  que  cette  bâtisse  en  bois 
ci-dessus  mentionnée  était  pour  partie,  tant  en  hiver  qu'en  été, 
occupée  comme  cuisine,  et  renfermait  et  contenait  aussi  ordi- 
nairement d'autres  choses  et  objets  que  des  marchandises,  ce 
qui  était,  dans  ce  cas,  la  suppression  de  faits  ou  circonstances 
que  la  Défenderesse  avait  intérêt  et  droit  de  connaître  avant 
de  consentir  le  contrat  d'assurance  :  Considérant  qu'il  n'y  a 
pas  lieu  de  prononcer  sur  le  mérite  des  trois  exceptions  ou 
plaidoyers  de  la  Défenderesse,  en  premier  lieu  plaides,  attendu 
que  le  jugement  porte  sur  le  dit  plaidoyer  supplémentaire  : 
Considérant  qu'à  raison  de  tout  ce  que  dessus,  la  Défenderesse 
est  bien  fondée  dans  les  prétentions  par  elle  émises  en  son 
plaidoyer  supplémentaire,  par  lequel  elle  demande  que  le  De- 
mandeur, pour  ces  raisons,  ne  soit  point  reçu  à  retirer  aucun 
avantage  de  la  police  ou  contrat  d'assurance,  pour  être  in- 
demnisé de  ses  pertes  par  suite  de  l'incendie  des  bâtisses  et 
choses  assurées  par  la  police,  ainsi  que  mentionné  en  la  décla- 
ration, et  que  le  contrat  d'assurance  soit  déclaré  nul,  a  accordé 
et  accorde  les  conclusions  dudit  plaidoyer,  et  déclare  le  con- 
trat d'assurance  du  26  novembre,  1859,  intervenu  entre  les 
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parties,  nul  à  toutes  fins  que  de  droit,  et  le  Demandeur  non 
recevable  en  son  action,  laquelle  est  déboutée.  (15  D.T.B.G.,p.  1.) 

MoREAU  et  OuiMET,  pour  le  Demandeur. 

Bethune,  C.  h.,  pour  la  Défenderesse. 


I'!: 


HONORAIRES  D'HUISSIER. 

Circuit  Court,  Québec,  20  no^^embre  1864. 
Before  Taschereau,  Justice. 
BoswELL,  Plaintiff,  vs.  Belfian,  Défendant. 

JiiÇé  :  Qu'il  ne  sera  pas  permis  à  un  huissier  de  charger  un  transport 
du  lieu  -ie  sa  résidence  à  l'endroit  où  un  writ  signifié  par  lui  est  rap- 
{Ktrtable;  et  il  ne  lui  sera  pas  permis  non  plus  de  charger  pareil  trans- 
port pour  remettre  des  argents  prélevés  sous  exécution,  tel  huissier 
étant  tenu,  dans  le  premier  cas.  de  transmettre  son  rapport  par  la 
malle  et,  dans  le  second,  de  faire  remise  des  argents  par  un  ordre  du 
bureau  de  poste. 

The  Plaintiff  was  a  résident  of  Québec,  and  Défendant  of 
Arthabaskaville,  in  the  district  of  Arthabaska.  The  Défen- 
dant having  made  purchases  from  the  Plaintiff,  at  Québec, 
an  action  was  brought  against  him,  before  the  Circuit  Court 
hère,  the  bailiff  for  tht)  district  of  Arthabaska  to  whoiii  the 
writ  was  addressed  thought  it  necessary  to  bring  his  return 
down  in  person,  and  a  writ  of  exécution  having  subsequently 
issued,  and  moneys  levied  under  it,  the  same  officer  brought 
the  money  down  himself  and,  on  both  occasions,  charged  full 
niileage.  The  Plaintiff  took  exception  to  this,  and  submitted 
the  question  of  taxation  to  the  clerk  of  the  Court,  who  struck 
off  thèse  charges,  the  bailiff,  not  satisfied  with  the  décision, 
submitted  the  matter  to  the  court,  who  confirmed  the  déci- 
sion, stating  that,  in  the  case  of  a  service,  the  return  ought 
to  be  sent  by  mail  and,  in  the  case  of  moneys  levied  under 
exécution,  thèse  should  be  remittéd  by  money  order  ;  the 
bailiff  being  entitled  to  charge  mileage  from  his  résidence  to 
the  nearest  post-oflice.  (15  D.  T.  B.  G.,  p.  22.) 

Parkin  and  Pentland,  for  Plaintiff 

Talbot  and  TousiQNANT,  for  Bailiff 
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DEPEHS. 

SuPERiOR  Court,  Québec,  5  december  1863. 
Before   Taschereau,  Justice 

The  Québec  Bank,  PlaintifFs,  va  Rolland  et  al,  Défendants. 

Jugé  :  Qu'en  accordant  une  application  pour  remettre  un  procès  par 
Jurés,  lorsqu'il  appert  de  mauvaise  foi,  la  cour  condamnera  aux  dépens 
la  partie  agissant  de  mauvaise  foi,  quoique  la  motion  pour  ajournement 
soit  faite  par  l'autre  partie. 

In  the  iiionth  of  April,  1863,  this  case  came  up  for  hearing 
before  Mr.  Justice  Taschereau  and  a  spécial  jury.  The  Plain- 
tiffs  having  declared  theuiselves  ready  to  proceed,  an  appli- 
cation was  niade  on  the  part  of  Défendant  for  postponement  of 
the  case,  with  costs  against  Plaintifïs,  owing  to  the  absence  of 
material  witnesses,  viz  :  the  cashier  and  teller  of  the  Plain- 
tiffs'  Bank.  This  application  was  supported  by  afBdavits  that 
the  witneses  had  been  regularly  sumnioned,  but  had  not 
appeared,  nor  had  any  reason  been  given  for  their  non-ap- 
pearance  ;  upon  this  application,  the  hearing  of  the  case  was 
postponed  and  the  costs  taxed  against  Plaintiffs.  The  Plain- 
tiffs  afterwards  moved  the  court  to  revise  the  above  ruling 
and  to  tax  the  costs  against  Défendants,  they  having  been 
the  parties  in  default. 

HoLT,  for  Plaintiffs  :  The  ruling  of  the  court,  in  taxing  the 
costs  of  the  day  against  Plaintiffs,  is  erroneous  and  should  be 
reversed.  It  has  been  the  invariable  custom  of  this  court  to 
award  the  costs  of  the  day  against  the  party  unable  or  un- 
willing  to  proceed.  When  the  case  came  up^  for  trial,  Plain- 
tiffs were  ready  to  proceed  and  the  postponement  of  the  case 
was  the  act  of  Défendants  ;  the  fact  that  the  absent  witnesses 
were  servants  of  and  under  the  immédiate  control  of  the 
Bank,  is  not  of  a  nature  to  justify  the  court  in  departing 
from  its  usual  practice.  If  regularly  summoned,  the  control 
and  subjection  they  were  under  to  the  Bank  cannot  in  the 
slightest  degree  excuse  them  in  their  diaobedience  to  the  sum- 
mons  commanding  their  appearance.  The  proper  recourse  of 
Défendants  is  against  the  witnesses  individually.  They  are  per- 
sonally  liable  for  whatever  loss  or  damage  has  been  sustained 
by  Défendants,  owing  to  their  disobedience,  and  it  is  unfair 
and  confrary  to  law  to  punish  the  Bank,  for  the  négligence 
or  default  of  its  servants. 

Casaî'LT,  for  Défendants  :  Costs  are  altogether  in  the  dis- 
crétion of  the  court  and  can  be  and  are  awarded  to  either 
jmrty  according  to  equity.  In  the  présent  case  although  the 
application  for  a  postponement  of  the  trial  came  from  Defen* 
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dants,  PlaintifTs  theniselves  were  the  real  defaulters,  for, 
although,  in  fact,  the  absent  witnesses  were  serva.^ts  of  the 
Bank,  the  court  should,  considering  the  position  they  held  in 
the  institution,  regard  them  more  in  the  light  of  actual  par- 
ties in  the  cause.  Their  non  attendtince,  without  any  excuse 
being  assigned  for  their  absence,  makes  apparent  the  désire 
on  their  part  to  hinder  and  obstruct  the  progress  of  the  cause 
and  shows  an  absence  of  good  faith  ;  under  thèse  circums- 
tances  the  ruling  of  the  .^ovlrt  is  both  légal  and  équitable,  and 
as  such  should  now  be  rnaintained. 

JUDGMENT  :  Take  nothing  by  the  motion  to  revise.  (15  D. 
T.  B.  a,  p.  23.) 

HoLT  and  Irvine,  for  PlaintifFs. 

Casault,  Langlois  and  Angers,  for  Défendants, 


"ICANTEUR.-RESPONSABILITE. 

Circuit  Court,  Québec,  25  novembre  1864. 
B'^;''  'e  Stuart,  Justice. 

Lawlor,  Plaintiff,  vs.  Fages  et  vir.  Défendants. 

Jugé:  Que  l'ordre, donné  à  un  enoanteur  de  ne  pas  vendre  au-dessous 
d'un  certain  prix,  n'est  pas  illégal,  et  que,  si  l'encanteur  vend  au-des  ■ 
sous  du  prix  fixé,  il  pourra  être  poursuivi  pour  le  recouvrement  de  la 
difl'érence. 

This  was  an  action  brought  by  Plaintiff,  owner  of  a  certain 
horse,  against  Défendant,  an  auctioneer  and  broker,  of  this 
city,  for  the  recovery  of  the  sum  of  Hfteen  pounds  sterling, 
the  value  of  the  horse  which  Défendant  had  sold  at  a  public 
auction,  for  fifteen  pounds  currency,  contrary  to  Plaintiff's 
express  directions  and  to  Défendants  undertaking  in  that 
behalf.  The  Défendant  pleaded  the  gênerai  issue,  and,  by 
peremptory  exception  :  1.  That  the  limitation  upon  the  auc- 
tioneer, as  made  by  Plaintiff,  was  illégal,  and  2.  that  the  auc- 
tioneer was  not  bound  to  follow  the  instiuctions  given  him  by 
Plaintiff.  From  the  évidence  it  appeared  that,  in  the  month 
of  August,  1864,  Plaintiff  sent  to  Défendant,  a  certain  black 
pony,  with  the  following  written  instructions  ;  "Mr.  Casey 
"  will  not  let  the  pony  go  under  fifteen  pounds  sterling.  " 
The  Plaintiff's  servant  took  the  pony,  with  thèse  instructions, 
to  Défendant,  who,  after  reading  them,  said  :  "  That 's  ail 
right.  "  It  further  appeared  that,  on  the  day  in  question. 
Défendant  was  holding  an  auction  of  horses  which  had  been 
exhibitid  at  a  fare  held  proviously,  and  that,  shortly  after 
the  arrivai  of  Plaintiff's  servant,  Défendant  offered  Plaintifi's 
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pony  for  sale,  at  this  public  auction,  and  after  receiving  seve- 
ral  bids,  tinall}'  knocked  hiu»  down  to  one  O'Haire  for  £15  0 
0  cy.  The  PlainlifF,  aftcrwards,  refused  to  accept  anything 
less  than  £15  stg.,  and,  for  this  amount,  the  présent  action 
was  brought.  Murray,  for  Plaintiff".  maintained  that  the  limi- 
tation of  the  price  of  sale  was  perfectly  légal,  and  that  there 
was  nothing  in  it  which  could  show  any  fraudulent  intent  on 
the  part  of  Plaintiff,  either  to  deceive  the  auctioneer  or  the 
public  présent  at  the  auction.  The  auctioneer  should  not  hâve 
kept  it  secret,  it  was  his  duty  to  hâve  inforined  the  public  of 
this  fact,  and  there  were  niany  ways  of  doing  so.  He  niight 
hâve  reserved  a  bid  for  the  owner,  or  hâve  put  the  pony  up 
at  £15  0  0  stg.  Tho  auction  itself,  apart  froni  the  sale  of 
the  pony,  was  one  of  a  spécial  character,  no  conditions  had  been 
read  or  announced  to  the  public  ;  it  was  a  sale  of  horses  that 
had  been  exhibited  at  a  public  fair  some  few  hours  previous, 
and  the  difterent  owners  of  the  horses  offered  for  sale  had  ail 
a  right  to  impose  their  own  conditions  of  sale  upon  the  auc- 
tioneer. There  could  be  no  doubt  whatever  that  an  auctioneer 
could  be  limited  by  a  person  sending  him  property  for  sale, 
and  the  only  question  was  whether  the  limitation  in  this  case 
was  legally  uiade  or  not.  That  a  limitation  such  as  the  one 
provedwas  illégal  could  nofcbe  pretended,for  it  was  distinctly 
laid  down  in  the  books  :  "  That  an  order  to  an  auctioneer  not 
"  to  sell  for  less  than  a  certain  price  is  not  illégal,  and  an 
"  action  will  lie  against  the  auctioneer  for  the  breach  of  such 
"  an  order  ;  such  a  direction  does  not  imply  that  the  limitation 
"  should  be  kept  secret  at  the  time  of  the  sale."  (1) 

HoLT,  Q.  C.,  for  Défendant,  answered  that  the  évidence 
disclosed  the  following  facts.  Lawlor  expressed  a  wish  to 
Défendant  that  his  horse  should  be  put  up  at  one  of  Defen- 
dnnt's  regular  auctions,  adding  that  the  price  he  wanted  was 
£15  0  0  stg.,  to  wliich  Défendant  answered  that  he  did  not 
think  the  pony  would  bring  that  price.  The  pony  was  among 
the  horses  advertized  for  sale  by  Défendant,  and,  on  the 
morning  of  the  sale,  was  brought  down  by  Plaintif! 's  groom 
who  handed  to  Défendant  a  slip  of  paper  with  Plainliff's 
instructions,  Défendant  having  glanced  at  the  instructions 
said  "  ail  right."  The  pony  was  afterwards  offered  for  sale, 
and  cried  to  the  fuU  extent  of  Defendant's  well  known  energy, 
but  no  higher  bid  than  £14  lOs  cy,  could  be  got,  which  was 
the  offer  of  one  O'Haire,  the  Défendant  supposing  this  to  be 
a  friendly  bid,  (as  the  pony  had  stood  in  O'Haire 's  stables) 
and  that  the  pony  had  been  bought  in,  knocked  the  pony 


(1)  14  Meesou  and   Wdshy,  p.  372;  Steele  et  ni  vs.  Ellmakcr,  11,  S.  and  R. 
SI)  ;  Wolffe  V8.  Luyster,  1  Hall,  146  ;  Hazuel  va.  Dunham  et  al. ,  1  Hall,.  655. 
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dowu  to  O'Haire  for  £15  0  0,  and  told  PlaintifTs  groom  to 
take  the  pony  home,  meaning  to  his  master's  stables,  but  the 
groom,  supposing  Défendant  meant  to  the  stable  of  the  appa- 
rent purchaser,  took  the  pony  to  O'Haire's  stables,  who,  after 
keeping  him  for  a  certain  time,  sold  him.  ïhe  Défendant  had 
done  his  best  to  sell  the  pony  and  had  got  as  high  a  priée 
for  him  as  possible.  What  was  intended  to  be  submitted  to 
the  court  was,  that  Défendant  had  incurred  no  liability  in  the 
matter,  intismuch  as  Plaintiff  had  sent  his  pony  to  be  disposed 
of  at  public  avbction,  and,  inasmuch  as  the  written  instructions 
handed  to  Défendant,  at  the  moment  of  the  sale,  were  of  such 
a  nature  that  Défendant  could  not  légal ly  be  guided  by  them. 
It  was  admitted  by  both  parties  that  Plaintitf's  instructions 
were  not  to  let  the  black  pony  go  under  £15  0  0  stg.  Now  it 
was  of  the  essence  of  ail  sales  and,  particularly,  of  public  sales 
by  auction,  that  everything  on  the  part  of  the  seller  should 
be  perfectly  fair  and  above  board,  and,  upon  this  point,  the 
f  rench  law  was  even  more  emphatic  and  distinct  than  the  law 
of  Ëngland  ;  and  no  man  offering  his  goods  at  a  public  sale 
was  permitted  to  do  anything  calculated  directly  to  mislead 
the  public,  who  had  a  right  to  suppose,  in  the  absence  of  any 
déclaration  to  prevent  their  falling  into  error,  that  every  bid, 
at  an  auction,  was  fair  a')id  bonâjide,  and,  in  fact,  puffing  was 
equally  prohibited  by  the  french  and  the  english  law.  No 
imputation  on  the  honor  or  character  of  Plaintitf  was  intended, 
ail  that  was  concluded  on  the  part  of  Défendant  was,  that 
Plaintiff  had  mistaken  the  directions  which  it  was  necessary 
to  give  to  the  auctioneer,  if  he  really  intended  to  hold  the 
latter  for  any  departure  from  orders.  The  DefetKlant  should 
hâve  been  directed  to  put  the  pony  up  at  an  upset  price,  the 
direction  actually  given  not  to  let  the  pony  go  under  a  certain 
amount  was  illégal.  The  reasons  for  the  distinction  were  so 
clearly  and  ably  given  in  an  authority  to  which  the  court  was 
referred  that  it  could  hardly  be  necessary  to  do  more  than  lay 
the  authority  before  court.  The  case  referred  to  was  that  of 
Bexwell  vs.  Ghristie,  1  Cowper,  p.  395,  in  which  it  was  held 
that  :"  An  action  doea  not  lie  against  an  auctioneer  for  ael- 
"  ling  a  horse  at  the  higheat  price  bid  for  him,  contrary  to 
"  the  owner's  express  directions  not  to  let  him  go  ttnder  a 
"  larger  sum  named.  Otherwiae,  if  the  owner  had  directed  the 
"  auctioneer  to  set  the  horse  up  at  a  particular  price  and  not 
"  lower." 

Stuart,  Justice  :  The  Plaintiff  sent  his  horse  to  Défendant, 
a  public  auctioneer,  with  a  mémorandum  that  the  sale  should 
not  be  made  for  less  than  £15  0  0  stg.  The  horse  was  sold 
for  £15  0  0  cy.,  and  the  action  is  brought  for  the  recovery  of 
the  différence.    The  Défendant  cited  the  case  ot  Bexwdl  vs 
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Chriatie,  reported  in  Cowper,  which  he  pretended  was  a  pa- 
ralled  case  to  the  présent  one.  I  do  not  think  the  cases  at  ail 
similar.  In  the  case  cited,  the  sending  of  the  hoise  was  the 
act  of  Plaintitf  himself,  and  his  instructions  to  the  auctioneer 
not  to  let  him  go  under  £15  0  0,  were  fraudulent,  at  a  sale 
wliere  the  conditions  were  that  property  put  up  for  sale 
should  go  to  the  highest  bidder,  but  the  présent  case  is  to- 
tal ly  différent.  The  Défendant,  long  before  the  sale,  knew 
the  priée  Plaintiff  wanted,  and,  on  the  day  of  the  sale  itself, 
accepted  the  pony  for  sale,  under  the  condition  that  Plaintitf 
should  receive  £15  0  0  stg.  for  him.  No  matter  in  what  words 
Plaintiff's  instructions  were  signified  to  him,  he  knew  tho  in- 
tentions of  Plaintiff,  and,  having  accepted  the  sale  of  the  pony, 
subject  to  certain  conditions,  he  should  hâve  fulfilled  thèse 
conditions,  or  hâve  sent  the  pony  back  to  his  owner.  It  would 
not  hâve  been  fraudulent  on  the  part  of  Défendant  to  hâve 
fulfilled  the  instructions  received  from  Plaintitf.  He  might 
hâve  reserved  a  bid  for  plaintiff  before  commencing  the 
sale,  or  he  might  hâve  put  the  pony  up  at  £15  0  0  stg., 
but,  in  no  case,  had  he  the  right  to  sell  the  pony  for  any 
sum  of  money  less  than  that  subject  to  which  he  had  ac- 
cepted the  sale.  Besidos  this,  if  the  case  were  similar  in  overy 
particular,  a  direct  contradiction  of  the  above  authority  is  to 
be  found  in  13  Meeson  and  Welsby,  p.  372,  in  which  it  is  dis- 
tinctly  laid  down  that  an  order  to  an  auctioneer  not  to  sell 
for  less  than  a  certain  price  is  not  illégal.  Such  an  order  does 
not  imply  a  necessity  on  the  part  of  the  auctioneer  to  keep 
this  condition  secret,  were  it  so,  it  clearly  would  be  fraudu- 
lent. Or,  such  a  condition  would  be  a  fraud  upon  the  public 
bidding  at  any  auction,  where  the  conditions  published  pre- 
vious  to  the  commencement  of  the  sale  were,  that  property 
put  up  should  be  knocked  down  to  the  highest  bidder.  In  the 
présent  case,  the  business  done  by  Défendant,  on  the  parti- 
cular day  in  question,  was  rather  a  succession  of  auctions 
than  one  continued  auction  sale,  no  conditions  were  published 
at  the  commencement  of  the  selling,  and  it  was  compétent  to 
the  auctioneer  to  impose  the  conditions  required  by  the  owner 
of  each  lot  of  property  put  up  or  auctioned  by  him.  The  judg- 
ment  must  therefore  be  in  favor  of  the  Plaintiff.  Ju  'gment 
for  Plaintitf   (15  D.  T.  B.  C,  p.  25.) 

MuRRAY,  for  Plaintiff. 

HoLT  and  Irvine,  for  Défendant 


416 


RAPPORTS  JUDICIAIRES  REVISÉS 


11 


■I 


Il  l 


■«S 


?!' 


SuPERiOR  Court,  Québec,  8  juillet  1864. 
Before    Taschereau,  Justice. 
LeBouthillier  et  al,  Plaintiffs,  V8.  Robin,  Défendant. 

Jtigi  :  Que  le  droit  du  cessionnaire  d'un  acquéreur  de  bonne  foi  pour 
le  recouvrement  par  action  personnelle  contre  U'h  propriétaires  enr^is- 
tré»t  de  la  valeur  de  servicM»  nécessaires  rendus  pour  sauver  et  équiper 
un  vaisseau  calé  et  naufragé,  n'est  pat*  pardu  par  le  défaut  de  réserve 
de  c»  droit  lors  de  la  remise  dndit  t  aisseau,  faite  en  conséquence  de 
la  réclamation  d'icelui  par  les  propriétaires 

The  action  was  brouffht  to  recover  frotn  Défendant  the  sum 
of  $745.48,  paid  by  PlaintifFs  to  H.  Dinning  and  Co.,  ship- 
buildei'H,  for  docking  and  refitting  the  schooner  "  Gleaner  " 
in  their  shipyard,  where  she  was  placed  for  that  purpose  by 
Défendant  in  the  nutumn  of  1861.  The  vessel  had  previously 
fallen  into  the  hands  of  Défendant  under  the  following 
circuinstances.  In  the  summer  of  1861  the  "  Gleaner  "  was  in 
the  possession  of  Plaintitfs,  as  registered  owners,  insured  by 
thein  for  £1800  stg.,  and  sent,  with  a  cargo  of  sait  and  other 
goods,  in  charge  of  a  compétent  master,  with  a  supercargo  on 
board,  to  the  River  Moisie,  on  the  North  Shore  of  the  St. 
Lawrence  ;  while  on  her  voyage,  she  was  stranded  in  a  fog, 
on  a  reef  of  rocks,  and  there  remained  in  a  dangerous  and 
exposed  position,  and  ail  attempts  to  get  the  vessel  off  being 
unsuccessful,  the  master  and  supercargo  considered  it  to  be 
the  interest  of  ail  coneerned  to  sell  her  as  she  lay,  and  the 
hull  and  part  of  the  apparel  were  sold  at  auetion,  for  the  sum 
of  £89,  to  Turgcon  and  Ouellet  and  David  Têtu.  This  amount 
was  paid  Plaintifî's,  by  a  draft  accepted  by  them,  and  honored 
at  maturity.  After  this  sale,  the  weather  moderated,  and  the 
purchasers,  with  assistance,  succeeded  in  raising  the  vessel 
and  conveying  her  to  the  beach,  where,  as  well  as  at  the 
River  Moisie,  temporary  repairs  of  such  a  nature  were  efi'ected 
as  enabled  them  to  bring  her,  first  to  River  Quelle,  and  thence 
to  Québec,  where  she  was  purchased  by  Défendant,  as  a 
wreck,  for  the  sum  ot"  £750  cy.,  the  vendors  undertakiug  by 
the  bill  of  sale  to  transfer  to  him  the  register.  The  Défendant 
then  placed  her  in  charge  of  H.  Dinning  &  Co.,  to  be  refitted 
and  rendered  seaworthy.  While  she  was  thus  being  refitted, 
Plaintitt'  sued  out  a  writ  of  revendication,  seized  the  vessel  in 
the  hands  of  Défendant,  and  claimed  her  as  their  property. 
Neither  Défendants  vendors  nor  himself  having  ever  held 
the  register,  and  Défendant  being  advised  that  his  title  was 
consequently  defective,  admitted  the  claim,  and  restored  the 
schooner  to  PlaintifFs,  who,  to  obtain  possession,  where  com- 


i  -, 


f*'i 


DE  LA   PROVINCE   DE  QUÉBEC. 


417 


1864. 


I  foi  pour 
s  enrï^is- 
t équiper 
e  reserve 
uence  de 

the  su  m 
)o.,  ship- 
Heaner  " 
rpose  by 
•eviously 
ollowing 
"  was  in 
sured  by 
md  other 
rcargo  on 
»f  the  St. 
in  a  fog, 
TOUS  and 
otf  being 
1  it  to  be 
and  the 
the  sum 
amount 
honored 
,  and  the 
le  vessel 
is  at  the 
etfected 
id  thence 
Int,   a.s   a 


pelled  to  pay  H.  Dinning  &  Ce,  their  bill  for  refitting  her, 
and  the  présent  action  was,  as  ah'eady  stated,  brougnt  to 
recover  from  Défendant  the  amount  so  paid  to  the  ship  buil- 
ders.  To  this  action,  Défendant  pleaded  the  foregoing  facts 
and  alleged  that  Plaintiflfs,  in  paying  the  sum  demanded  to 
Dinning  Sa  Co.,  alone  profited  by  that  payment,  and,  there- 
fore,  no  action  would  lie  against  him  for  its  reimbursement. 
At  the  same  time.  Défendant,  as  incidentalPlaintitf,  insti- 
tuted  an  action  against  Plaintiffs,  to  recover  from  them,  as 
incidental-Defendants,  t*i  sum  of  £1125  cy.,  the  increased 
value  acquired  by  the  vessel,  through  the  services  of  Turgeon 
and  Ouellet,  and  Têtu,  the  first  purchasers  who  had,  for  the 
purpose,  assigned  ail  their  rights  to  the  incidental-Plaintiff, 
who,  to  hiii  déclaration  of  incidei^tal  demand,  subjoined  the 
usual  assumpsit  counts  and  a  count  for  salvage.  The  inciden- 
tal-Defendants pleaded  to  this  cross-demand  that  the  inciden- 
tal  Plaintiff,  having  admitted,  in  the  action  of  revendication, 
that  he  was  not  the  owner,  and  having  restored  the  ve(!>sel, 
without  any  réservation  of  his  rights,  he  had  waived  them, 
and  could  not  dow  claim  any  indemnity  for  the  increased 
value.  The  incidental-Plaintift'  replied  specially  that  such  res- 
toration  could  only  be  regarded  in  the  light  of  a  waiver  of 
his  having  a  privilège  on  the  vessel,  if  any  he  had,  but  did 
not  interfère  with  or  injure  his  claim  for  the  amount  of  his 
services  and  expenditure  in  saving  and  ameliorating  her. 

AusTiN,  for  Défendant  and  incidental-Plaintiff  :  In  so  far  as 
relates  to  the  principal  demand,  Défendant  has  fuUy  subtan- 
tiated  the  facts  set  forth  in  his  plea.  As  the  vessel  was  aban- 
donned  as  a  total  wreck  and  afterwards  delivered  up  in  an 
aineliorated  and  seaworthy  condition  to  Plaintiffs,  the  payment 
by  them  to  Dinning  &  Co.,  of  the  sum  of  $740.48  demanded 
by  their  action,  was  a  payment  by  which  they  alone  profited 
aud,  both  in  law  and  in  equity,  their  action  ought  to  be  dis- 
missed.  Upon  the  incidental  demand,  incidental-Plaintifl'  con- 
tends  that  he  has  still  a  right  to  institute  the  présent  cross- 
demand,  although  he  might  hâve  done  so  when  the  seizure  of 
the  schooner  was  eftected,  1  Pigeau,  p.  337,  and  1  R.  J.  R.  Q., 
p.  130.  (1)  and  that  he  is  entitled,  as  the  assignée  of  his  ven- 
dors  who  acquired  possession  of  the  schooner  in  good  faith,  to 
indemnity,  if  not  to  the  extent  of  the  increased  value  acquired 
by  the  "  Gleaner,"  for  the  services  rendered  in  raising  and 
repairing  her  by  his  assignors,  at  least,  to  the  extent  of  the 


(  I  )  Si  le  Demandeur  incident  ne  fait  pas  voir,  dans  sa  déclaration,  que  sa 
demande  incidente  est  liée  à  la  demande  principale,  le  Défendeur  doit  s'en 
prévaloir  par  exception  à  la  forme,  et,  s'il  ne  le  fait  pas,  il  renonce  par  là  à  se 
prévaloir  de  cette  irrégularité.  {Tumer  et  al.  vs.  Whi^eld,  O.  B.  R.,  Québec, 
20  avril  1811,  Sewkli.,  J.  en  C,  1  H.  J.  R.  Q.,  p.  130). 
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value  of  thèse  services,  and  to  the  amount  thereby  expended, 
as  well  by  his  Oâsignors  as  by  hitnsclf.  (1)  With  rugurd  to  the 
plea  to  the  incidental  cross  detnand,  althouc;h  incidental-Plain- 
tirt"  has  restored  the  schooner  upon  receiving  notice  of  Plain- 
tiffs  daims  to  her,  such  rei^toration  can  only  be  re(rarded  as  a 
waiver  by  hini  of  his  lien  or  privilège,  if  any  he  had  upon  her, 
for  his  and  his  assignor's  services,  and  not  as  the  renunc'ation 
of  his  claim  to  ideuinity.  (2) 

JuDQMENT  :  The  court,  considering  that  it  is  establishe»" 
évidence  that  PlaintifTs  schooner  "  Oieaner,"  whilc  on  a  voj 
to  the  River  Moisie,  under. charge  of  a  compétent  master  and 
supercargo,  was  accidentally  wrecked  ;  that,  afterwards.ingood 
faith  and  with  due  formality,  with  the  approbation  of  the 
owuers  and  supercargo,  she  was  sold  to  Turgeon  &  Ouellet, 
aj^d  to  one  D.  Têtu,  and  that  the  sale  was  in  the  interest  of  ail 
concemed,  and,  further,  that  the  purchusers  took  possession  of 
her  and  paid  the  sum  agreed  upon  by  a  draft  aceepted  by 
Plaintiffs,  and  that  the  sale  whs  thus  ratified  by  them  ;  consi- 
dering that  the  money  »expended  by  Turgeon  &  Ouellet  and 
Têtu,  in  repairing  the  schooner  rendered  her  worth,  when 
brought  to  Québec  by  them,  the  sum  of  £750  0  0,  and  that, 
for  tnis  siim,  she  was,  with  her  furniture,  purchased  in  good 
faith  by  incidcntal-Plaintiff,  and  so  came  mto  his  possession, 
and  further  that  Turgeon,  Ouellet  and  Têtu,  by  deed  of  cm- 
veyance  made  pver  to  incidental- Plaintif}' ail  their  right,  * 
and  interest  for  the  recovery  of  ,£397,  due  them  for  expt 
incurred  in  raising  and  repairing  her;  considering,  furthcx, 
that,  in  the  condition  in  which  the  schooner  was  brought  to 
Québec  and  sold  to  incidental-Plaintift,  she  was  altogether 
unbeaworthy,  and  that,  for  further  and  necessary  repairs,  she 
was  placed  by  him  in  the  shipyard  of  Dinning  &  Co.,  and  that,  ' 
for  thèse  repairs,  there  was  payable  to  them  by  incidental- 
Plaintiff"  a  sum  of  £250,  for  the  balance  of  which  the  demand 
in  chief  is  brought,  incidental-Defendants  having  paid  it  under 
protest»  and  with  a  view  of  obtnining  control  of  the  schooner 
on  which  Henry  Dinninor  &  Co.,  had  a  lien  to  the  extent  of  the 
said  balance  ;  considering  that,  afterwards,  incidental  Défen- 
dants obtained  possession  of  hei*,  by  means  of  an  action  of  reven- 
dication, and  that,  by  the  judgment  in  the  said  action,  they  were 
declared  owners,  without  reserve  to  the  now  incidental  Plain- 
titf',  pf  his  rights  or  privilèges,  and  considering  that  the  sa'i 
judgment  cannot,  in  any  way,  militate  again  his  right  to 
cbtain  from  incidental  Défendants,  either  by  personal  action, 
exception  of  compensation,  or  otherwise,  the  amount  of  the 

'  (1  )  Poth.  Droit  de  Propriété,  No«.  340-343-344-346-346-348-350-363. 
(2)  C.  X.,  Art.  2102,  Sec.  3  ;  Poth,  Traité  du  Contrat  de  Dépôt,  No.  74. 
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ri'pnh's  nnd  incrciised  value  nc(]uir«'(l  hy  the  whoonor  througli 
hini,  and  those  who.sc  rights  hu  h«>KlH,  and  that  incidental- 
Plaintitf,  in  consenting  that  incidental  Défendants  should  ho 
declared  owners  of  the  schooner,  without  any  réservation  to 
hiniself,  did  not  n-nounce  his  rights,  but  siniply  renounced 
lus  right  of  lien.  And,  further,  thut,  on  the  27tii  May,  1869, 
incidental  Défendants,  in  virtue  of  the  Haidjudgment,  without 
contestation,  obtaiiu-d  possession  of  their  schooner  with  the 
necessary  repairs  and  furniture,  the  cost  of  which  added  to 
the  suni  of  £89,  the  aniount  of  the  puichase  inoney  after  the 
wreck,  aujounts  to  £1089  10  ;  and  considering  that  Plaintiffs 
in  chief  should  only  obtain  th«^ir  demand,  on  déduction  from 
the  suui  «lue  by  then»  to  Défendant  ".i  chief,  doth  condenin 
them  to  pay  to  Défendant  in  chief,  as  incidental-Plaintifl',  the 
sun»  of  £825,  with  interest  and  costs."  (15  D.  T.  B.  C,  p.  31.) 

HoLT  and  Irvine,  for  Plaintiffs  and  incidental -Défendants. 

Au.sTix,  tor  Défendant  and  incidental-Plaintiff. 
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Banc  de  la  Reine,  en  appel,  Montréal,  6  'uin  1864. 

Présents  :  Du  VAL,  juge  en  chef,  Meredith,  Mondelet, 
Drummond  et  Badgley,  juges. 

Dupont  et  al,  Appelants,  et  Grange,  Intimé. 

Jugé:  Que,  lorsque  le  cautionnement  est  donné  par  deux  cautions,  sur 
appel  de  la  Cour  de  Cir'^uit  à  la  Cour  du  Banc  de  la  Reine,  il  n'est  pas 
nécessaire  que  l'une  ci,  l'autre  déclare  être  propriétaire  de  bienB-fonds 
de  la  valeur  de  £50,  au-dessos  de  toutes  charges,  et  que  cela  ne  devient 
nécessaire  que  dans  le  eau  où  le  cautionnement  est  donné  par  une  seule 
caution,  en  vertu  de  la  20e  Vict.,  ch.  44,  secs.  61  et  62.  (1) 

Les  Appelants  ayant  fourni,  devant  le  greffier  des  appels, 
le  cautionnement  voulu  par  la  loi,  par  deux  cautions  qui 
justifièrent  de  leur  solvabilité,  à  la  satisfaction  du  greffiei', 
l'Intimé  attaqua  ce  cautionnement,  par  motion,  demandant 
qu'il  fût  déclaré  insuffisant  et  nul,"  faute  par  les  cautions 
d'avoir  justifié  suivant  la  loi."  A  l'argument,  DoUTRE,  pour 
l'Intimé,  fit  reposer  l'insuffisance  alléguée  du  cautionnement 
sur  le  fait  que,  dans  l'espèce,  bien  qu'il  eût  été  donné  deux 
cautions,  aucune  d'elles  n'avait  fourni  le  cautionnement  du 
propriétaire  de  biens-fonds  valant  $200,  en  sus  et  au-dessus 
de  toutes  charges  à  prendre  sur  les  dits  biens-fonds  ou  les 
affectant,  quoique  la  loi  exigeât  que  l'une  des  cautions  au 
moins,  donnât  la  description  d'une  propriété  de  cette  valeur, 

(1)  V.  art  1939  et  1962  C.  C. 
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Lynch  et  Blnnehet  (1).  Ouimet,  pour  les  Appelants,  cita 
Hearn  et  Lam/pson  (è). 

DuvAL,  juge  en  chef  :  La  Cour  d'Appel  a  décidé  il  a  long- 
temps, dans  une  cause  Vondenvelden  et  Wadley,  à  Québec, 
que,  lorsqu'il  y  a  deux,  cautions,  il  n'est  pas  nécessaire  d'hypo- 
théquer une  propriété.  Motion  de  l'Intimé  rejetée  avec  dépens. 
(15  D.  T.  B.  a,  p.  36.) 

MoREAU,  Ouimet  et  Chapleau,  pour  les  Appelants. 

Doutre  et  Doutre,  pour  l'Intimé. 


m 


AOnON  HTPOTHEOAIBE.-APPBL. 

Banc  de  la  Reine,  en  Appel,  Montréal,  8  septembre  1865. 

Présents  :  Duval,  Juge-en-Chef    dissident,  Aylwin, 

Meredith,    disaident,  Drummond  et 

MoNDEDET,  Juges. 

Dupont  et  al.,  Appelants,  et  Grange,  Intimé. 

Jugé  :  Que  l'action  hypothécaire)  est  de  sa  nature  une  action  réelle, 
conséqueinmenl  sujette  a  appel,  et  que  les  parties  ont  droit  de  faire 
rédib'er  l'enquête  par  écrit  (3) 

(1)  Le  cautionnement,  donné  dans  un  appel  de  la  Cour  de  Circuit  par  deux 
cautions  qui  ont  justifié  de  propriétés  immobilières  sans  les  désigner,  est 
valide.  (Lynch  vs.  Blanchtt,  C.  ».,  Montréal,  31  octoltre  1856,  Smith,  Mon- 
DELBT,  dissident,  et  Chabot,  juges,  6  D.  T.  B.  C,  p.  149.) 

(2)  Lorsque,  sur  appel  de  la  Cour  de  Circuit  à  la  Cour  du  Banc  de  la  Reine, 
le  cautionnement  est  fourni  par  deux  cautions,  il  n'est  pas  nécessaire  que  ce 
cautionnement  contienne  la  déclaration  que  les  cautions  sont  propriétaires 
d'immeubles,  cela  n'étant  exigé  que  dans  le  cas  où  le  cautionnement  n'est  fourni 
que  par  une  seule  caution.  {Hearn  et  Lampson,  C.  B.  R.,  Québec,  20 septembre 
1860,  LaFontaine,  juge  en  ciief,  Aylwin,  Duval,  Mekkdith  et  Monoelet, 
juges,  8R.  J.  R.  Q.,  p.  432.) 

(3)  Sui  appel  de  la  Cour  de  Circuit  à  la  Cour  du  Banc  de  la  Reine  dans  une 
ause  non  sujette  à  appel,  mais  dans  latjuelle  les  parties  avaient  procédé  comme 

si  elle  eût  été  sujette  à  appel,  il  a  été  jugé  qu'eu  raison  de  l'irrégularité  de  la 

f>rocédure  et  de  l'absence  de  témoignages  écrits  et  d'aucune  articulation  de 
aits  ou  inscription  pour  enquête  ou  audition,  le  jugement  de  la  Cour  de  pre- 
mière instance  serait  confirmé.  (Otgood  et  Cidlen,  C.  B.  R.,  Montréal,  3  mars 
1860,  Lafontaine,  J.  enC,  Aylwin,  J.,  Ddval,  J,  et  Mondelbt,  J.,  Il 
D.  T  B.  C.,p.  282.) 

Dans  la  cause  de  la  Municipalité  de  la  Paroiime  de  St.  Philippe,  Appelante, 
et  Lunitier,  Intimé,  motion  par  ce  dernier  pour  1»  renvoi  de  l'appel,  parce  que 
la  somme  réclamée  par  l'action  ne  dépassait  pas|iOO  ;  que  le  jugement  a  été 
rendu  dans  une  action  non  sujette  à  appel  ;  que  les  dépositions  des  témoins 
n'ont  pas  été  prises  par  écrit,  etc.  La  Cfour  du  Banc  de  la  Reine  (Lavontaine, 
J.  en  C.,  Duval,  J.,  Meredith,  J.  et  Mondelet,  J.,  le  3  septembre  1863,  a 
jugé  qu'il  n'y  avait  pas  lieu  à  appel,  lorsque  les  témoisnages  n'ont  pas  été  pris 
par  écrit  dans  la  Cour  de  première  instance.  (  13  D.  T,  B.  C,  p.  499. ) 

Une  action  de  la  Cour  de  Circuit  pour  une  somme  moindre  que  $100  est  su- 
jette à  appel,  si  le  Défendeur,  i»ar  son  plaidoyer,  mot  en  question  un  tit.e  il 
un  immeuole.  {Ootild  et  Stveel,  C.  B.  R.,  Montréal,  décembre  1859,  La.'on- 
TAiNB,  J.  en  C,  Aylwin,  J.,  Duval,  J.,  Meredith,  J.  et  Mondrlbt,  J.,  dis- 
sident, 8  R.  J.  R.  Q.,  p.  67. 

V.  art.  1142  C.  P.  C.  et  25  Vict.,  ch.  10,  sec.  11. 
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L'action  était  portée  devant  la  Cour  de  Circuit,  dans  le 
comté  de  Soûlantes,  par  Thomas  Grange,  l'Intimé,  contre  un 
nommé  Olivier-François  Prieur,  pour  faire  déclarer  un  im- 
meuble, possédé  par  Prieur,  hypothéqué  au  paiement  d'une 
somme  de  377,  montant  en  principal  et  intérêt  d'un  jugement 
obtenu  par  l'intimé  contre  Jean-Régis  Leblanc,  le  14  mai 
1855,  Prieur  appela  en  cause  les  Appel lants,  Dupont  et  al.,  de 
qui  il  avait  acheté  l'immeuble,  et  ces  derniers  plaidèrent  à 
l'action  principale  qu'ils  avaient  acquis  l'immeuble  en  ques- 
tion de  Jean-Baptiste  Leblanc  contre  lequel  le  Demandeur 
n'avait  aucune  hypothèque.  L'Iatimé  répondit  à  cette  dé- 
fense, et  les  Appellants,  après  avoir  produit  leur  articulation 
de  faits,  demandèrent,  cour  tenante,  que  l'enquête  fût  prise  par 
écrit  suivant  le  Stattit,  et  que  la  cause  fût  rayée  du  rôle  des 
causes  non  appelables  et  placées  sur  celui  des  causes  sujettes 
à  Appel,  vu  qu'elle  était  appelable  de  sa  nature.  Cette  demande 
fut  rejetée  instanter,  et  l'Intimé  procéda  à  faire  entendre  ses 
témoins  vivâ  voce,  et  sans  qu'il  fût  pris  notes  de  leurs  témoi- 
gnages. Le  8  .,iS  1864,  jugement  fut  rendu,  condamnant  le 
Défendeur  à  délaisser,  et  les  Appelants  à  indemniser  et  acquit- 
ter le  Défendeur  principal  du  montant  de  la  condamnation. 
C'est  de  ce  jugement  qu'était  appel.  De  la  part  des  Appelants, 
il  fut  dit  :  i^  Qu'aux  termes  du  Stat.  Réf.  du  B.  C,  cap.  77, 
sec.  39,  la  cause  soumise  était  de  sa  nature  appelable  ; 
2°  Qu'une  action  hypothécaire  est  une  action  réelle  ;  que  le 
tiers  détenteur  était  sujet  à  éviction  ;  que  son  titre  pouvait 
être  révoqué  en  doute,  et  qu'il  pouvait  être  privé  de  la  pro- 
priété même  (1),  et  que,  partant,  en  pareil  cas,  l'action  était 

(1)  O  avait  intenté  contre  C  une  action  en  déclaration  d'hypothèques,  fon- 
dée sur  une  obligation  datée  du  9  mars  1848  et  enregistrée  le  15  novembre 
1858  à  neuf  heures  du  matin,  sous  le  No  10513.  C>  opposa  à  cette  action  un 
acte  d'acquisition  de  la  propriété  décrite  dans  robligation,  daté  du  14  no- 
vembre 1858,  enregistré  le  même  jour  et  à  la  même  heure  sous  le  No  10512  et 
plaida  que  son  titre  ayant  été  enregistré  antérieurement  à  celui  de  G,  il  était 
tiers-acquéreur  hottâjide  et  subséquent  ;  qu'en  conséquence,  il  avait  droit  de 
faire  déclarer  que  G  n'avait  plus  d'hypothèque.  La  Cour  de  Circuit  (district 
de  Terrebonne,  8t.  Jérônte,  21  janvier  1861,  Monk,  J.)  rendit  jugement  en 
faveur  de  la  Demanderesse,  décidant  que,  dans  l'espèce,  le  numéro  d'enregis- 
trement ne  pouvait  donner  priorité  et  que  le  régistrateur  aurait  dû  enregis- 
trer d'abord  le  plus  ancien  acte  en  date,  puisqu'ils  avaient  été  tous  deux  pré- 
sentés à  la  même  heure.  Sur  appel,  la  Cour  du  Banc  de  la  Reine.  (Lafon- 
TAiNE,  J.  en  C,  dissident,  Ayi-win,  J.,  Du  val,  J.,  Merbdith,  J.,  Monde- 
LKT,  J.,  dissident,)  le  4  mars  1862,  a  infirmé  le  jugement  de  C.  C.  par  le  motif 
que  les  deux  actes  ayant  été  enregistrés  en  même  temps,  l'acte  d'obligation  du 
0  mars  1848  se  trouvait  par  ce  fait  n'avoir  pas  été  enregistré  avant  l'acte  de 
vente  du  14  novembre  1858,  et  devait,  en  vertu  de  la  sect.  1  du  ch.  30  de  l'or- 
donnance 4Vict.,qui  décrétait  que  "tout  titre  ou  instrument  par  écrit  exécuté 
après  le  .31  décembre  1841  serait  considéré  comme  nul  et  de  nul  effet  à  l'égard 
(le  tout  subséquent  acquéreur  honafide,  pour  ou  sur  valable  considération,  à 
moins  que  tel  titre  n'ait  été  enregistré  avant  l'enregistrement  du  titre,  trans- 
port ou  obligation  notarié,  sur  lequel  se  fondera  tel  acquéreur  subséquent,"  être 
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appelable  ;  (1)  3"  Qu'aucun  témoignage  verbal  ne  pouvait  être 
légalement   produit  contre  ■  le  certificat  de  l'enregistrateur, 
lequel,  dans  l'espèce,  constatait  :  "  qu'il  n'appert  pas  qu'il  y  ait 
"  eu  avant  ou  après  le  27  janvier  1859,  aucun  jugement  enre- 
"  gistré  dans  ce  bureau,  dans  une  cause  où  Thomas  Grange  est 
"  le  Demandeur  et  Jean-Baptiste  Leblanc  Défendeur."   De  la 
part  de  l'Intimé,  il  fut  prétendu  :  1"  Qu'il  n'y  avait  aucun 
appel  du  jugement  en  question  en  la  cause.  Le  Stat.  Réf.  B. 
C,  cap.  83,  secs.  96  et  182,  ordonnait  que,  dans  les  causes 
appelables,  dans  la  Cour  de  Circuit,  les  témoignages  seraient 
rédigés  par  écrit,  de  même  que  dans  la  Cour  Supérieure,  mais, 
par  la  25  Vie,  cap.  10,  sec.  11,  il  était  ordonné  que  les  témoi- 
gnages, dans  les  causes  appelables.  Cour  de  Circuit,  seraient 
pris  de  la  même  manière  que  dans  les  causes  non-appelables,  à 
moins  que  l'une  des  parties  ne  demandât  que  les  témoignages 
ne  fussent  rédigés  par  écrit.  Dans  la  cause,  la  motion  pour 
faire  rédiger  les  témoignages  par  écrit  avait  été  faite  le  7  juin, 
le  jugement  dont  était  appel  était  du  8  du  même  mois.  2°  Que 
la  cause  ne  tombait  pas  Sous  les  dispositions  du  Stat.  Réf., 
cap.  77,  sec.  39.  3**  Que  la  cause  eut  dû  être  évoquée  avant 
d'avoir  été  portée  en  appel.  (2)  4"  Qu'à  tout  événement,  la 
cour  ne  pouvait  que  renvoyer  le  record  devant  la  Cour  de 
Circuit,  en  ordonnant  que  la  preuve  y  serait  rédigé  par  écrit. 
DuvAL,  Chief -Justice,  stated,  in  effect,  that  the  question  in 
the  case  involved  only  a  small  amount,  but  raised  a  question 
of   some   importance   which   had  been   much    discussed    by 
authors,  whether  an  action  en  déclaration  d'hypothèque,  was 
or  was  not  a  real  action.  The  Court  below    refused  Defen- 
dant's  motion  to  put  the  case  for  enquête  on  the  appealable 
roll,  and  the  évidence  was  'taken  orally.  The  majority  of  this 
Court  held  the  action  to  be  in  its  nature  real,  and,  therefore, 
appealable.  Judge  Meredith  and  himself  dissented,  on   the 
ground  that  the  hypothèque,  was  merely  an  accessory  to  the 
principal  debt  and  must  follow  it.   Marcadé  said,  that,  if  an 
hypothèque  was  held  to  be  a  ju8  in  re,  the  debt  must,  in  a 
succession,  go  to  the  héritier  mobilier,  and  the  hypothèque  to 
the  héritier  imwxtbilier.  It  was  true.  Pothier  said,  a  hypo- 
thèque was  a  jii8  in  re.  The  phrase  must  bave  escaped  him, 
for  in  his  latter  works  on  community  he  called  it  otherwise. 

considéré  comme  nul  et  sans  effet  à  l'égard  de  l'Appelant,  acquéreur  subsé- 
quent et  de  bonne  foi.    {Chaumonl  et  Orenier,  9  R.  J.  R.  Q.,  p.  34  et .%.) 

(1)  1  Nouv.  Den.,  vbo.  Action,  par.  2,  sec.  2  ;  6  Id.  vbo..  Déclaration  d'hy- 

Sothèque.  Ces  actions  conviennent  entr'elles  par  leur  nature.  Toutes  les 
eux  sont  réelles  parcequ'elles  naissent  également  du  droit  qu'a  le  créancier 
sur  la  chose  hypothéquée.  2  Bourjon,  lib.  6,  chap.  1,  Nos  I  6t  suivants  ;  t.  1, 
p.  428,  Nos  9  et  10;  tit,  6,  des  hypothèques,  p.  542  ;   S.  R.  B.  C,  ch.  82,  s.  2, 

(2)  Stat.  Réf.  du  B.  C,  cap.  8.3,  sec.  178. 
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ÂTLWm,  J.,  remarked  that  the  principle  on  which  he  based 
his  iudgment  was  that  in  the  eyent  ôf  there  being  a  dâaiaa^-, 
ment,  the  subséquent  prpeeeding  would  undpubtedly  be  a  real 
proceeding. 

Drummond,  J.  :  When  there  is  a  property  ii^  question,  that 
gives  character  to  the  action.  , 

MoNDELET,  Juge:  L'Intimé,  ayant,  en  Covir  de  Circuit, 
(comté  de  Soulanges),  porté  contre  les  Appelants  une  action 
en  déclaration  d'hypothèque,  pour  S^77,  il  s'est  élevé  la  ques- 
tion de  savoir  si  l'action  devait  être  instruite  comme  une  cause 
appelable  ou  non.  Le  7  mars  1864,  les  Appelants  ont  produit 
des  articulations  de  faits,  du  consentement  de  l'Intimé,  et  ont 
demandé,  Cour  tenante,  que  l'enquête  fût  prise  par  écrit,  sui- 
vant le  statut,  et  ont  aussi  demandé  que  cette  cause  fût  rayée 
du  rôle  des  causes  non-appelables  et  placée  sur  celui  des 
causes  sujettes  à  appel,  vu  qu'elle  est  appelable  de  sa  nature. 
La  ÇQpr  rejeta  de  suite  cette  motion,  et  le  Demandeur  procéda 
à  la  preuve  orale.  La  principale  raison  que  l'on  oppose  à  la 
prétention  des  Défendeurs,  est  qu'ils  auraient  dû  évoquer.  Cette 
distinction  me  paraît  i^soiitenable.  L'action  hypothécaire  est 
une  action  réelle,  elle  naît  du  droit  qu'a  le  créancier  sur  la' 
chose  hypothéquée.  Je  penqe  donc,  que  le  jugement  de  la  Cpur. 
de  première  instance  es^  mal  fondé.  Cette  Cour  doit  l'infirmer 
et  renvoyer  le  dossier  à  la  Cour  de  première  instance,  pour  y 
être  procédé  comrpe  dans  une  cause  appelable.  Il  va  sans  dire 
que  rintirné  doit  être  condamné  à  tous  les  dépens. 

Jugement  :  "  Considérant  que  l'Intime,  Pemandeuren  Cour 
de  première  instance,  s'est  pourvu  contre  les  appelants  par  une 
action  en  déclaration  d'hypothèque:  Considérant  que  cette  action 
en  est  une  d'une  nature  réelle  :  Considérant  que  les  Appelants 
étaient  en  droit  do  domander  et  d'ol^tenir  de  la  Cour,  qu'il  fût 
procédé  à  pren4ve  l'enquête  par  écrit,  et  de  faire  rayer  la  cause 
du  rôle  des  causes  non  appelables  sur  lequel  ladite  cfiuse  avait 
été  inscrite,  attendu  qu'elle  est  appelable  de  sa  nature  :  Con- 
sidérant que  les  Appelants  ont  régulièrement  fait  cette  de- 
mande à  la  Cour  de  première  instance,  et  que,  de  suite,  la 
Cour  l'a  refusée  :  Considérant  qu'à  cet  égard,  et  en  pe  refusant, 
la  Cour  de  première  instance  a  erré  :  Considérant  que  cette 
erreur  de  la  part  de  la  Cour  de  première  instance,  suivie  d'un 
jugement  au  mérite  doit  avoir  l'effet,  et  a  l'efFet  d'entacher 
d'erreur  le  jugement  final  rendu  par  la  Cour  de  première  ins- 
tance le  8  juin,  1865.  Cette  Cour  cabne  et  met  de  côté  les  dits 
jugements  de  la  Cour  de  première  instance,  et  procédant  à. 
rendre  le  jugement  qu'aurait  dû  rendre  la  dite  Cour,  annulle 
et  met  de  côté  comme  nuls  et  non  avenus  tous  les  procédés  en 
ladite  Cour,  depuis  et  compris  le  jugement  du  7  juin,  accordé  ' 
la  demande  des  Appelants  et  ordonne  que  la  c§i)§^  sqifi  r^y^^ 
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du  rôle  des  causes  non  appelables  et  mise  sur  celui  des  causes 
àppelables,  pour  être  procédé  suivant  qii'il  appartiendra,  et 
cette  Cour  condamne  1  intimé  à  tous  les  dépens  tant  en  cette 
Cour  qu'en  la  Cour  de  première  instance.  (16  D.  T.  B.  G.,  p. 
146  ;  10  /.,  p.  75  et  1  L.  G.  L.  J.,  p.  52.) 

MoREACr,  OuiMET  et  Chapleau,  for  Appellants. 

DouTRE  et  DouTRE,  for  Respondent. 


roORIFTIOll  EM  FAUX.— OOMUtlITBUMT  DB8  PARflES. 

SuPERiOR  Court,  Québec,  14  décembre  1864. 
Before  Taschereau,  Justice. 

McLiHONT,  Plaintiff,  va.  Robin,  Détendant. 

Jugi:  lo.  Que  le  consentenient  des  parties  à  une  action  qu'il  ne  sera 
pas  produit  d'inscription  en  faux  contre  le  rapport  d'un  huissier,  allé- 
gué par  une  exception  péremptoire  à  la  forme  être  &ux,  n'oblige  pas  ;  et 
tel  consentement  sera  mis  de  côté  par  la  Cour,  sur  application  du  Dé- 
fendeur, auquel  il  sera  permis  de  produire  telle  inscription. 

2o.  Que  le  f>eul  moyen  d'être  admis  à  la  preuve  pour  attaquer  le  rap- 
port d'un  huissier,  allégué  être  faux,  est  par  une  inscription  en  faux.  (1) 

The  original  writ  of  summons  was  thus  subscribed,  "  J.B.R. 
Dufresne,  Deputy  P.  S.  C."  The  copy  left  at  the  domicile  of 
Défendant  was  signed  thus,  "  si^ed,  J.B.R.  Dufresne,  P.S.C.," 
omitting  the  word  "  Deputy  "  altogether.  The  Défendant  be- 
lieving  the  discrepancy  between  the  original  and  the  copy  of 
the  process  of  the  court  to  be  a  fatal  variance,  lodged  an  ex- 
ception à  la  forme,  by  which  he  alleged  that  the  bailifTs 
return  endorsed  upon  the  original  writ  was  false,  inasmuch 
as  the  original  was  signed  by  Jean-Baptiste-Ricard  Dufresne, 
Deputy  Prothonotary  of  the  Superior  Court,  whereas,  in  the 
copy  certi6ed  to  hâve  been  served  upon  Défendant,  it  appear- 
ed  that  the  writ  was  subscribed  by  J.  B.  R.  Dufresne,  P.  S.  C, 
namely,  as  Prothonotary  of  the  Superior  Court.  This  copy 
was  certiiied  to  be  a  true  copy  of  the  original  by  the  attorney 
for  Plaintiif,  and  by  the  return  of  the  bailiff.  The  parties, 
with  the  view  of  avoiding  the  expense  of  an  inscription  en 
faux  against  the  bailifTs  return,  consented,  in  writing,  to 
submit  the  exception  to  the  décision  of  the  Court,  without 
filing  such  itiacnption  en  faux,  and,  with  that  object,  inscrib- 
ed  uie  cause  upon  the  pleadings,  but,  before  it  was  heard, 
Défendant,  under  an  impression  that  the  Court  would,  ex  offi,- 
oio,  require  an  inscription  en  faux,  to  justify  it  in  setting 
aside  an  authentic  acû,  moved  to  annul  the  consent,  to  cause 


(1)  Y:  «i*t.  79  «t  109  C.  P.  C. 
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Plaintiff  to  déclare  whether  he  intended  to  use  the  return  of 
the  bailifT,  and  for  leave  to  inscribe  en  faux  ;  this  application 
the  Plaintiff  resisted. 

AusTiN,  for  Défendant,  observed  that  it  was  an  error  to 
suppose  that  the  Court  could  set  aside  an  authentic  instrument 
without  an  inscription  en  faux,  and  contended  that,  as  this 
was  a  question  which  affected  not  only  the  parties  to  the  suit, 
but  a  public  officer,  one  of  the  bailiffs  of  the  Court,  it  was 
imperative  that  the  proceeding  which  impugned  his  return, 
made  under  his  officiai  oath,  should  be  of  the  solemn  character 
contemplated  by  law  ;  and  that  it  would  be  an  infringement 
of  public  order  to  admit  proof  against  such  return,  even  with 
the  consent  of  the  parties  to  the  suit,  without  such  inscrip- 
tion en  faux.  (1) 

Campbell,  for  Plaintiff,  showed  cause  against  the  applica- 
tion and  urged,  that  the  présent  was  not  the  subject  of  an 
inscription  en  faux,  that  it  was  not  the  bailiff  who  certified 
the  copy  of  the  writ,  but  the  attorney  of  record,  and  that 
cap.  83,  sec.  3,  subsection  3,  of  Con.  Stat.,  of  Lower  Canada 
regulated  that  point  ;  that  it  was  there  provided  that  it  should 
be  the  certificate  of  the  attorney  of  the  party  suing  out  the 
writ  that  should  give  authenticity  to  the  copy  of  the  writ, 
and  not  any  act  or  certificate  of  the  bailiff,  and,  as  no  portion 
of  the  bailiff 's  return  was  controverted,  and  the  only  question 
was  whether  the  omission  of  a  useless  word  in  the  writ  was 
fatal,  it  would  certainly  meet  the  ends  of  justice  in  trying  so 
trivial  a  question  that  it  should  be  done  at  as  little  ex  pense 
as  possible,  and  therefore  that  the  consent  given  by  parties 
should  not  be  set  aside.  (2) 

JuDGMENT  :  The  court,  considering  that  the  return  of  the 
baillifi  who  served  the  process  should  be  conclusive  {doit  faire 
foi)  until  an  inscription  en  faux  be  filed,  and  that  the  only 
means  that  exists  of  proving  that  falsity  of  the  return  is  by  an 

(1)  L'exploit  d'huissier  est  un  acte  authenlique  qui  fait  preuve,  jusqu'à  ins- 
cription de  faux,  de  toutes  les  énouciations  relatives  aux  faits  que  l'huissier  a 
mandat  de  constater.  Aucune  preuve  ne  peut  être  permise  contre  l'exploit 
d'huissier,  si  ce  n'est  sur  inscription  de  faux.  Une  seule  copie  de  l'ordre  et 
de  la  déclaration  suffit  pour  l'ajournement  du  mari  et  de  la  femme  séparés  de 
biens.  (Trwil  and  Loan  Co.  of  Canada  et  MacKay,  C  B.R.,  Montréal,  1  Dé- 
cembre 1859,  LaFontaink,  J.  en  C,  Aylwin,  J.,'DnvAL,  J..  Mekedith,  .!., 
et  C.  MoNDELET,  J.,  cassant  le  jugement  de  C.  S.,  Montréal,  26  février  1869, 
Baddley,  j.,  7  R.J.11.Q.,  p.  322  et  327.) 

(2)  Le  certificat  des  procureurs  de  l'une  des  parties  en  cause,  apposé  au  bas 
d'une  copie  du  jugement,  à  l'effet  de  déclarer  que  cette  copie  certifiée  par  eux 
est  une  vraie  copie  de  ce  jugement,  n'est  pas  un  faiix  dans  le  sens  de  ce  mot 
et  n'est  pas  reconnu  comme  tel  par  la  loi.  Le  rapport  de  l'hui«sier,  constatant 
la  signification  d'une  telle  copie  de  jugement  ne  constitue  pas  non  plus  un  faux. 
{Perry  vs.  Milne,  et  La  Banque  di'OtUario,  tiers-iaiaie,  et  MUne,  contestant  la 
saisie,  C.  S.,  Montréal,  22  mai  1802,  Baoouy,  J.,  10  R.  J.  R.  Q.,  p.  323i) 
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inscription  en  faux  ;  considering  that  the  question  in  contro- 
versy  is  a  question  of  public  or4er,  affecting,  not  only  the  rights 
of  the  parties  interested,  but  those  of  the  bailliff  also  ;  çonsi- 
dering  that  the  consent  given  by  the  parties  is  illégal,  and  may 
be  resolved  by  either  of  them  ;  the  court  grants  the  motioi), 
déclares  the  inscription  upon  the  inerits  without  effect,  pernpiits 
Défendants  to  inscribe  en  faux  as  required,  and  orders  that, 
within  eight  days  froin  the  service  upon  PlaintifTof  the  pr^^sent 
judguient,  he  do  déclare  whether  he  intends  or  not  to  niake 
use  of  the  said  return.  (15  D.  T.  B.  G.,  p.  37.) 

Campbell  and  Hamilton,  for  Plaintiff. 

AusTiN,  for  Défendant. 


s» 


BREF  DE  SOmAnOR  -STOMATURB. 

SuPERioR  Court,  Québec,  4th  February,  1865. 
Before  Stuart,  J. 
McLiMONT,  Plaintitf,  va.  Robin,  Défendant. 

Jugé  :  Que  romission  du  mot  "Député  "  avant  les  lettres  "  P.  S.  C  " 
SUU8  le  nom  d'un  député  protonotaire  dans  la  copie  d'un  writde  somma- 
tion n'est  d'aucune  importance. 

The  facts  of  the  case  appear  from  the  report  of  the  cause, 
supra,  p.  424.  On  motion  by  Plaintiff  en  faux  :  "  That  the 
"  moyens  de  faux  written  and  contained  in  the  inscription 
"  de  faux  of  him  the  said  Philip  V.  Robin  be  declared  reU- 
"  vant,  pertinent  and  admissible.  " 

Stuart,  Justice,  said  :  The  only  question  in  the  case  is 
whether  the  omisf<ion  of  the  word  "  Deputy  "  before  the  let- 
ters  "  P.  S.  C,  "  at  the  foot  of  the  copy  df  the  writ  is  material 
or  not.  I  think  the  letters  "  P.  S.  C.  "  are  not  necessary  ;  in 
England,  an  officer  of  the  Court  never  gives  his  quality.  I  see 
no  necessity  for  it  hère,  and  the  omission  of  the  word  "  De- 
puty "  before  useless  letters,  which  may  signify  fifty  things, 
can  certainly  not  affect  the  copy  of  the  writ,  if  the  original 
is  perfect.  The  ru  le  is  therefore  discharged  with  costs.  (16 
D.  T.  B.  a,  p.  101.) 

AusTiN,  for  Plaintiff  en  faux. 
*    Campbell  and  Hamilton,  for  Défendant  en  faux. 
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Banc  de  la  Reine,  En  Appel,  Montréal,  6  juin  1864. 

Présents:  Du  val,  Juge-en-Chef,  Meredith,  Mondelet   et 

Badgley,  Juges. 

Sicotte,  Appelant,  et  Bourdon,  Intimé. 

Ju£r^  :  Qne,  dans  le  cas  d'une  dette  aB:'uréfl  par  hypothèque  dûment' 
enregistrée,  pour  une  somme  payable  en  dix  ans,  le  débiteur  wVtant 
depuis  obligé  à  effectuer  le  paieiiient  plus  tôt,  le  tiers-détenteur  poursuivi 
hypothécairement  en  recouvr«»r)(ient  dw  cette  dette,  ne  peut  invoquer  le 
défaut  d'enregistrement  du  dernier  acte,  s'il  ne  fait  pas  voir  que  son 
propre  titre  a  été  enregistré  antérieurement  au  second  acte  ci-des-<us 
mentionné. 


Le  jugement  dont  était  appel  fut  rendu  par  la  Cour  Supé- 
rieure du  Ças-Canada,  siégeant  à  Montréal,  le.  20  mai,  1863,  en 
ces  termes  :  "  The  court  considering  that  Defen(^ant  hath  not 
proved  at  what  date  he  became  proprietor  of  the  lotofland 
described  in  Plaintirt's  déclaration  :  seeing  that,  by  the  deed 
of  the  âOth  November,  1855,  there  was  no  novation  of  the 
obligation  dated  18th  October,  1852  :  considering  that,  under 
the  circunistances  pf  the  c.ise,  and  seeing  the  pleas  by  Défen- 
dant maie  and  filed'  therein,  the  présent  action  is  not  préma- 
turé ;  doth  reject  the  pleas  firstly  and.  secondly  pleaded  by 
Défendant."  Ce  .jugement  déclare  ensuite  un  certain  immeuble  . 
possédé  par  le  Défendeur  hypothéqué,  en  faveur  du  Demandeur, 
et,  sur  ce,  condamne  le  Défendeur  à  payer,  ou  à  délaisser,  &c. 

Meredith,  Justice:  The,  action,  in  the  court  below  was, 
founded  on  a  notarial  obligation,  bearing  date  the  18th  of  _ 
October,  1852,  by  which  Jean-Baptiste  Sicotte  proijnised  to 
p&y .  3000 .  Li ares,  ancien  cours,  io  Respondent^  in  ten  years 
from  the  date  of  that  obligation,  and  hypothecated  certain 
real  estate  for  that  sum.  This  deed  was  enregistered  the  lOth 
November,  1852.  Afterwards,  by  a  notarial  deed,  dated  the 
30th  November,  1855,  the  debtor  undertook  to  pay  the  balance 
then  rcmaining  due  upon  the  said  sum  of  3000  livres,  narnely, 
1500  livres,  to  Respondent,  in  one  year  from  the  18th  day 
of  October,  1855  ;  and  the  action  in  the  court  below  w»^  for 
the  recovery  of  the  said  sum  of  1500  livres,  and  was  directed 
against  Appellant  as  the  détenteur  actuel  of  part  of  the  real 
estate  which  had  been  so  hypothecated  by  Jean-Baptiste 
Sicotte,  in  favour  of  Respondent.  The  Appellant,  as  Défendant, 
filed  two  pleas,  a  peremptory  exception  alleging  novation, 
which  he  states,  in  his  factum,  was  abandon ed,  and  I  think 
very  justly.  The  second  plea  alleged  that  the  action  of  Plain- 
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was  prématuré,  as,  according  to  the  original  obligation,  the 
debt  clainied  was  not  payable  until  October,  1862  ;  and,  in 
order  to  avoid  the  effect  of  the  second  deed,  by  which  the 
debt  was  niade  payable  in  one  year  froin  the  18th  of  October, 
1855,  the  Appellant  alleged  that  that  deed  had  not  been 
registered.  But  he  cannot  dérive  any  advantage  from  the  non 
registration  of  his  adversary's  deed,  because  he  bas  not  alleged 
the  registration  of  his  own  deed.  (1)  If  Appellant  had  shown 
that  his  deed  of  sale,  or  other  title,  had  been  duly  registered, 
then,  as  regards  him,  the  deed  of  Respondent  not  registered 
would  hâve  been  inoperative  ;  or,  if  Appellant  had  shown  a 
légal  title  to  the  property,  anterior  in  date  to  Plaintiffs  second 
deed,  that  of  November,  1855,  the  deed  last  mentioned  could 
not  bave  been  held  binding  upon  him.  But,  as  neither  party 
bas  registered,  and,  as  it  does  not  appear  that  Appellant 
acquired  any  légal  title  to  the  property  before  the  deed  of 
November,  1855,  I  am  of  opinion  that  Respondent  is  entitled 
to  the  benefit  of  thut  deed,  and,  therefore,  that  the  judgment 
of  the  Superior  Court  is  right. 

MoNDELET,  juge  :  Je  pense  que  le  jugement  dont  est  appel 
est  bien  fondé  :  1  ^  11  n'y  a  pas  eu  novation,  rien  de  plus  clair. 
D'ailleurs,  il  parait  que  l'Appelant  ne  tient  pas  à  ce  moyen. 
2'*  Le  créancier  et  le  débiteur  originaires  ont  pu  légalement 
changer  les  termes  du  paiement  ;  c'est  ce  qui  a  été  fait  par 
l'acte  du  30  novembre  1855.  3"  L'Appelant  n'ayant  pas  pro- 
duit son  acte  d'acquisition,  ne  fait  apparaître  aucun  intérêt, 
ni  cause  ou  raison  de  se  plaindre  de  l'abrogation  du  délai 
accordé  par  l'obligation  du  18  octobre  1852,  effectuée  par 
l'acte  du  30  novernbre  1855.  4°  Il  y  a,  d'ailleurs,  contradiction 
dans  les  prétentions  de  l'Appelant,  qui,  pour  appuyer  son 
plaidoyer  de  novation,  accepte  l'acte  du  10  novembre  1855, 
et  le  rejette  quant  à  l'abrogation  du  délai  pour  le  paiement. 
Cela  posé  nous  n'avons  pas  à  nous  occuper  de  la  question  d'in- 
terruption de  prescription,  qui  serait  oiseuse,  et,  encore  moins 
de  savoir  si,  par  l'action  actuelle,  le  Demandeur  eût  pu  faire 
valoir  ce  moj'en,  eût-il  été  pour  lui  nécessaire  de  le  faire. 

Le  jugement  de  la  Cour  d'Appel  a  confirmé  purement  et 
simplement  celui  de  la  Cour  Supérieure.  (15  D.  T.  B.  G.,  p.  40.) 

SicoTTE  et  Rai N VILLE,  pour  l'Appelant. 

Leblanc  et  Cassidy,  pour  l'Intimé. 
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(1)37  Con.  atat.  Lower  Canada,  sec.  3,  sous-sec.  2. 
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SuPERioR  Court,  Québec,  5  novembre  1864. 
Before  Tahchereau,  Justice. 
Leslie,  Plaintiff,  va.  Fraser,  Défendant. 

Jugé  :  lo.  Que  le  mérite  d'un  plaidoyer  ne  peut  être  jugé  sur  une  mo* 
tion  pour  le  faire  renvoyer.  (1) 

2o.  Qu'une  exception  à  la  forme  ne  sera  pas  renvoyée  8ur  motion 
fondée  sur  ce  que  le  numéro  de  la  cause  était  incorrectement  donné 
dans  l'endossement. 

Défendant  produced  an  exception  to  the  forin  in  which  it 
was  specially  alleged  that  he  had  not  been  served  with  a  true 
copy  of  the  original  writ  and  déclaration,  and  in  which  he 
declared  his  intention  of  inscribing  en  faux  against  the  bai- 
litt"'s  return  of  service.  The  Plaintiff  moved  to  strike  this  plea, 
for  the  following  reasons  :  lo.  Because  no  documents  were 
filed  with  it  to  explain  the  allégations  thereof.  2o.  Because  it 
contained  no.  parti culars  to  enable  the  Court  to  judge  of  its 
sufficiency,  or  Plaintiff  to  answer  it.  In  support  of  this  motion 
Plaintiff  cited  the  case  of  Latour  vs.  Masaon,  (2)  and  also  the 
case  of  Halpin  vs.  Ryan  (3). 

Taschereau,  Justice:  The  two  principal  causes  assigned 
in  support  of  this  motion  are  :  lo  That  the  plea  does  not  con- 
tain  sufficient  particulars,  and:  2o'That  the  exhibits  upon 
which  it  is  founded  were  not  fîled  with  it.  I  hâve  already 
held  that  a  simple  motion  is  not  sufficient  to  attack  the  merits 
of  a  plea,  and  I  am  disposed  to  hold  the  sanie  thing  again, 
unless  the  plea  is  absurd  on  its  face.  The  second  ground  of 
motion,  that  the  exhibits  were  not  filed  with  the  plea,  is  based 
upon  the  24th  rule  of  practice,  this  rule  does  not  apply  in  the 
présent  case,  and  the  question  cannot  arise.  There  is  nothing 
to  prevent  the  production  of  the  copy  of  the  declai*ation  by 
Défendant  at  the  proper  time,  it  is  a  simple  question  of  proof , 
the  fouudation  of  the  plea  is  not  the  incorrect  copy,  but  the 
service  of  that  copy.  Another  objection  tiiken  at  the  argument 

(1)  V.  art.  135  C.  P.  C. 

(2)  Une  exception  à  la  forme  fondée  sur  le  fait  que,  dans  la  copie  du  bref 
signitiée  au  Défendeur,  l'un  des  Demandeurs  était  appelé  "  Rickard"  au  lieu 
de  Ricard,  sera  renvoyée  sur  motion.  {Latour  et  ux.  vs.  Maswii,  C.  S.,  Mont- 
réal, 31  mars  1856,  Day,  J.,  Smith,  J.,  et  Mondklet,  J.,  5  R.J.R.Q.,p.l49.) 

(3)  Il  n'y  a  pas  lieu  à  l'inscription  de  faux  pour  surcharge  sans  importance 
dans  un  document.  (Halpin  vs.  Ryan,  C.  B.  K.,  Montréal,  12  mars  1855,  La- 
Fontaine,  J.  en  ('.,  AYI.WIN,  J.,  DuvAL,  J.,  et  Caron,  J.,  confirmant  le  ju- 
gement de  C.S.,  Montréal,  29  avril  1864,  4  R.  J.  R.  Q.,  p.  463.) 
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woH  that  tliis  plea  woh  filed  in  the  wrong  c»  uue,  that  in  fact 
it  was  endoi'sed  with  a  différent  nuniber  t'roni  that  of  the  ac- 
tion, but  I  consider  the  nujnber  has  nothing  to  do  with  the 
cause,  it  is  put  there  only  to  facilitate  the  proceedings  beforo 
the  Court.  The  law  requires  that  every  paper  tiled  should  be 
endorsed  with  the  number,  nanies  of  parties,  &c.  ;  but  the 
effect  of  this  is  not  à  peine  de  nullité,  the  only  thing  that 
could  hâve  taken  place  was  that  the  prothonotary  might  hâve 
refused  to  receive  the  paper.  At  the  argument  Plaintiff  cited 
the  case  of  Leverson  et  al.  vs.  Cunningham  et  ai,  in  which 
it  was  held  :  "  That  an  opposition  by  a  Défendant  will  be  dis- 
"  inissed  on  motion,  the  opposition  being  headed,  "  No.  363, 
"  G.  B.  C.  Leverson,  Plaintitt  James  Cunnmgham,,  Défendant," 
"  there  being  no  number  on  the  endorsation,  and  the  words 
"  et  al.  being  omitted,  both  in  the  heading  of  the  opposition 
"  and  in  the  indorsation."  (1)  This  case  was  however  much 
ptronger  than  the  présent  one,  for,  not  only  was  the  number 
absent  from  the  indorsation,  but  the  names  of  the  parties 
were  not  complète,  either  in  the,  body  of  the  opposition  i^self, 
or  in  the  indorsation.  I  must  therefore  hold  that  the  merits 
of  any  pleading  cannot  be  decided  on  a  simple  motion  to 
dismiss.    (15  D.  T.  B.  G.,  p.  43.) 

Andrews  and  Andrews,  for  Plaintiff. 

Casault,  Langlois  and  Angers,  for  Défendant. 
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OOHPETENCE.-ABOiniEMEHT  AUX  JOURNAUX. 

Circuit  Court,  Québec,  21  novembre  1864. 
•  !«,         Before  Taschere au,  Justice. 
FooTE,  Plaintiff,  vs.  Freer,  Défendant. 

Jugé  :  Que  la  simple  livraison  d'un  papier-nouvelle  au^bnreau  de  poste 
dans  le  district  où  il  est  publié  n'est  pas,  suffisante  pour  donnera  la 
cour  juridiction  sur  un  Défendeur  résidant  clans  un  autre  district,  dans 
une  poursuitepour  abonnement  au  journal,  à  moins  qu'il  ne  soit  constaté 
qu'il  avait  été  ainsi  délivré  sur  l'ordre  exprès  du  Défendeur. 

This  action  was  instituted  for  the  recovery  of  $12.50,  being 
for  two  years  and  six  mombs  subscription  to  the  Québec 
Morning  Chronicle,  a  newspaper  published  in  the  district  of 
Québec.  The  Défendant  held  the  office  of  Post  M  aster  at 
Montréal,  where  he  resided.  To  this  action.  Défendant  pleaded 
by  declinatory  exception  that  the  action  ought  not  to  hâve 

(1)  5  R.  J.  R.  Q.,  p.  148. 


à 


T^\ 


DE   LA    PROVINCE   DE  QUÉBEC, 


Ml 


been  brought  in  Québec,  inosiiiuch  as  the  cause  of  action  did 
not  arise  in  -Québec,  anJ  that  the  Court  therefore  had  no 
jurisdiction  inasmuch  as  Défendant  had  no  domicile  in  Québec 
and  was  not  served  personally,  or  otherwise,  with  the  writ 
and  process  ad  ref-pondendum  within  the  district  of  Québec. 
The  Plaintiff  proved  that  the  paper  was  transniitted  to  Défen- 
dant regularly  through  the  post  office,  being  mailed  oach  day 
at  Québec,  and  that  no  objection  was  ever  taken  to  this  mode 
of  delivery,  except,  upon  oue  occasion,  when  Défendant  com- 
plained  that  the  paper  had^  been  delayed  on  one  or  two  occa- 
sions; at  the  enquête,  it  appeared  that  PlaintifTs  witnesses 
had  no  knowledge  of  any  order  having  been  given  by  Défen- 
dant to  Plaintiff  to  send  him  the  paper. 

DiTNBAR,  for  Défendant,  in  support  of  declinatory  exception  : 
The  courts  hâve  held,  over  and  over  again,  that  to  give  juris- 
diction the  whole  cause  of  action  must  arise  within  tho  dis- 
trict in  which  the  suit  is  brought,  unless  the  Défendant  be 
there  served  with  process.  The  Court  of  Appeals  so  decided  in 
the  case  of  Sénécal  vs.  Ghenevert,  (1)  and,  aniong  other  cases, 
in  the  Superior  Court,  may  be  cited  Ricard  vs.  Leduc  (2), 
Rousseau  vs.  Hughes  (3)  and  Warren  vs.  Kay  (4-).  The  order 
is  clearly  part  of  the  cause  of  action,  for  it  bas  been  held  in 
the  case  of  Parson  et  al  vs.  Kelly  (5),  that  the  delivery  of  a 
paper,  without  an  order  is  not  sufficient  to  bind  Défendant 
sued  for  his  subscription  to  the  paper.  In  the  présent  case, 
there  was  not  a  delivery  even  at  Québec.  The  mailing  of  the 
paper  hère  could  not  constitute  a  delivery  in  law,  unless  Défen- 
dant had  -iudicated  that  as  the  manner  in  which  he  wished 
the  paper  to  be  sent  to  him,  but  he  never  gave  any  directions 
at  ail  concerning  it.  It  appears  from  the  évidence  that  it  had 
been  forwarded  for  aome  time  as  a  free  paper  by  the  former 
proprietor  of  the  Mornivg  Chronicle,  and  that,  upon  the  pré- 
sent PlaintifTs  becoming  the  proprietor,  he  had  cpntjnued  to 
transmit  his  paper  to  Défendant  (having  found  his  name  in 
the  list  handed  over  to  him)  until  payment  was  demanded, 
when  Défendant  stopped  taking  the  paper,  giving  as  his  reason 

(1)  12  R.  J.  R.  Q.,  p.  248  et  8  R.  J.  R.  Q.,  p.  235  et  2V. 

(2)  Lorsqu'une  vente  de  maruhandiscs  edt  faite  dans  uu  district  et  la  livrai- 
son dans  un  autre,  l'acheteur  ne  peut  être  poursuivi  dans  le  district  où  la  vente 
a  eu  lieu,  s'il  n'y  a  pas  son  domicile  ou  si  l'action  ne  lui  a  pas  été  signifiée  là 
personnellement.  Dans  ce  cas  il  faut,  pour  donner  juridiction  à  la  cour,  que  la 
vente  et  la  livraison  ait  lieu  dans  le  même  district.  {Ricard  vs.  Leduc,  C.  C, 
Montréal,  27  mars  1862,  Smith,  J.,  10  R.  J.  R.  Q.,  p.  208). 

(3)  12  R.  J.  R.  g.,  p.  247  et  6  R.  J.  R.  Q.,  p.  203. 

(4)  12  R.  J.  R.  Q.,  p.  246  et  5  R.  J.  R.  Q.,  p.  153. 
(6)  7  R.  J.  R.  Q.,  p.  30. 
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that  he  had  alwavH  considcred  that  it  was  furnished  to  him 
as  a  gratuity.  There  waa,  moreover,  nothing  to  show  that 
Défendant  was  ever  notitied  that  Plaintifl'  meant  to  be  less 
libéral  than  his  predecessors  with  regard  to  free  papers. 

AusT IN,  for  Plaint  itf:  Nemo  presumitur  donare  is  n,  well 
known  niaxim  of  law.  The  Défendant,  holding  the  office  of 
post  master,  at  Montréal,  supposed  that  the  proprietor  of  the 
Mirrning  Chronide  sent  him  <laily  a  copy  of  that  journal  for 
a  period  of  thirty  months  as  a  pure  gratuity,  and,  upon  pré- 
sentation of  the  account,  refuses  to  pay  it.  Upon  the  institu- 
tion of  his  action,  he  resists  the  claitn,  not  only  upon  the  above 
§  rounds,  but,  by  a  declinatory  exception,  attacKs  the  juris- 
iction  of  the  court,  and  allèges  it  incompétent  to  try  the 
cause,  as  Défendant  was  a  résident  of  Montréal  during  the 
time  above  mentioned,  and  that  the  contract  between  the  par- 
ties did  not  wholly  také  place  within  the  jurisdiction  of  this 
court.  The  Défendant  no  doubt  received  the  newspaper,  which 
was  mailed  every  day  in  the  Québec  post  office  to  his  address, 
and,  by  so  doing,  acquiesced  in  the  manner  of  its  delivery. 
The  mailing  of  the  paper,  in  Québec,  was  obviously  ail  that 
th'!  law  conteinplated,  or  common  sensé  enjoined,  to  perfect 
the  contract  between  the  parties  in  this  district,  and  to  vest  the 
required  jurisdiction  in  this  court.  If  the  pretensions  of  Défen- 
dant be  upheld,  the  intention  of  the  législature  purporting  to 
gîve  facilities  to  creditors  to  recover  their  debts,  will,  in  thèse 
instances  at  least,  becoine  a  dead  letter,  and  newspaper  pro- 
prietors  will  hâve  to  resort  to  every  country  village  and 
hamlet  throughout  the  province  to  prefer  their  claima 

Taschereau,  Justice  :  The  pretensions  of  Défendant  are 
well  founded,  and  the  action  must  rbe  dismissed,  both  upon 
the  merits  of  the  action  itself,  and  upon  Defendant's  declina- 
tory plea.  1  do  not  go  the  length  of  the  learned  judge  who 
decided  the  case  of  Parsons  vs,  Kelly,  that  an  order  for  a 
newspaper  is  in  ail  cases  necessary.  Good  faith  should  prompt 
a  person  who  reçoives  a  newspaper,  and  does  not  wish  to  .sub- 
cribe  to  it,  t«j  retûrn  it  to  the  publisher,  but  hère  Défendant 
had  reason  to  suppose  that  Plaintiff  was  extending  to  him 
the  same  liberality  he  had  enjoyed  from  the  former  proprietor 
of  the  Chronide,  and  if  Plaintiff  did  not  wish  it  to  be  so,  hf 
shonld  hâve  notified  Défendant.  Had  the  paper  been  mai'  d 
at  Québec  under  an  express  order  from  Défendant,    i  .Id 

hâve  held  that  such  mailing  coustituted  a  delivery.  ■  .knt  : 

Action  dismissed  with  costs.  (15  D.  T.  B.  G.,  p.  46.^ 
AusTiN,  for  Plaintiff! 
Secretan  and  Dunbar,  for  Défendant. 
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CouH  DE  Circuit,  Québec,  25  novembre  1864. 

Présent  :  Taschereau,  juge. 

Venner,  Demandeur,  V8.  Lamontaone,  Défendeur,  et  Lamon- 
TAQNB,  Opposant. 

Juffi  :  Que  le  défaut  de  déposer  avec  une  opposition  i  Jugement,  une 
soinuie  sufHsante  pour  le  paiement  des  frais  encourus  par  le  Deman- 
deur à  compter  du  rapport  du  writ  Jusqu'à  Jusement,  n'est  pas  une 
cause  suffisante  pour  faire  rejeter  l'opposition.  (1) 

Dans  cette  cause,  il  fut  fait  motion  do  la  part  du  Deman- 
pour  faire  renvoyer  l'opposition  à  jugement  du  Défendeur, 
l''  Parce  que,  par  la  loi,  il  est  déclaré  qu'aucune  telle  oppo- 
sition ne  sera  reçue  à  moins  que  l'Opposant  ne  dépose  entre 
les  mains  du  greffier  une  somme  suffisante  pour  payer  les  frais 
encourus  par  le  Demandeur,  à  compter  du  rapport  du  bref 
jusqu'au  jugement.  2°  Parce  que  l'Opposant  n'avait  pas  fait 
le  dépôt. 

Ta.schereâU,  juge:  Le  Demandeur  désire  faire  rejeter 
l'opposition  à  jugement  du  Défendeur,  parce  qu'il  n'a  pas 
déposé  une  assez  forte  somme  pour  payer  les  frais  encourus 
par  le  Demandeur,  tel  que  voulu  par  la  loi.  La  cause  de 
Gauthier  va  Marchand,  diécidée  à  Montréal  par  Son  Honneur 
le  juge  Badqley  a  été  citée  lors  de  l'argument  de  la  part  du 
Demandeur  ;  (2)  dans  laquelle  cause  il  a  été  jugé  :  "  Que,  dans 
"  le  cas  d'opposition  à  jugement  obtenu  en  vacance,  l'Oppo- 
"  sant  n'est  tenu  de  déposer  entre  les  mains  du  greffier  ou 
"  protonotaire,  sous  l'autorité  de  la  14e  clause  de  l'acte  22  Vict, 
"  eh.  5,  et  de  la  46e  clause  de  l'acte  23  Vici,  ch.  57,  que  les 
"  déboursés  faits  par  le  Demandeur  depuis  le  rapport  de  l'ac- 
"  tion  exclusivement  jusqu'au  jugement  inclusivement  ;qu'ain- 
"  si  le  dépôt  d'argent  ne  doit  comprendre  aucune  partie  de 
"  l'honoraire  de  l'avocat."  Les  frais  encourus  par  le  Demandeur 
.  sont  réglés  par  les  tarifs  de  la  cour,  et  si  ces  tarifs  accordent  à 
l'avocat  du  Demandeur  un  honoraire  plus  fort  après  jugement 
que  celui  accordé  après  l'entrée  de  la  cause,  je  ne  puis  voir 
pourquoi  l'on  refuserait  de  le  lui  donner.  Je  ne  puis  donc  pas 
concourir  dans  le  jugement  de  l'honorable  juge.  Je  pense  bien 
que,  dans  la  présente  cause,  un  montant  suffisant  pour  payer 
les  frais  du  Demandeur  n'a  pas  été  déposé  avec  l'opposition, 
mais  ce  n'est  pas  la  faute  du  Défendeur,  mais  bien  celle  du 

a)  V.  art.  486  C.  P.  C. 

(2)  9    ..  J.  R.  ?,  p.  66.  . 

TOME  XIII.  It 
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greffier  de  cette  cour.  La  loi  dit  :  "  No  such  opposition  shall  be 
reôeived  by  Ûie  protfaonotary  or  clerk,  unless  it  oe  accompanied 
with  an  aîndavit  Suc,  unless  the  Opposant  deposits  with  the 
prothonotary  or  clerk  a  sum  sufficient  to  pay  the  costs  incur- 
red  by  the  Plaintif!  after  the  return  of  the  writ  up  to  judg- 
ment.  (1)  Je  renvoie  donc  la  présente  motion,  mais  avec  dé- 
pens contre  l'Opposant,  et  à  la  charge  par  lui  de  faire  taxer 
les  frais  qu'il  est  obligé  de  payer  au  Demandeur  suivant  la 
loi,  et  de  les  déposer  sous  trois  jours  entre  les  mains  du  gref- 
fier de  cette  cour.  (16  D.  T.  B.  G.,  p.  49.) 

Lëg  àRÉ  et  Mâlouin,  pour  le  Demandeur. 

ThéB£RQE  et  Nadeau,  pour  l'Opposant. 


v.T    r  ■  ~. -■ 

OOnUOBS  REGLAMES  PAR  LE  PERE  DUN  HIHEDR. 

SuPERioR  Court,  Québec,  4th  February,  1865. 

Before  TaschÈreau,  Justice. 

Neill,  Plaintiff,  va.  Taylor,  Défendant 

Jugé  :  1"  Qu'un  père  peut  maintenir  une  action  en  dommages  en  son 
propre  nom  pour  torts'laifs  à  sou  enfant  hiineure,  sa  servante,  s'il  est  en 
conséàaéhce  privé  de  ses  8erviceB,et  couffre  antrementdes  dommages.  (^) 

2°  Qu'une  fille  mineure  est  témoin  compétent  pour  son  pore  ()âur  éta- 
blir des  actes  de  violencn  faits  à  sa  personne  tandis  qu'elfe  était  mem- 
bre de  sa  famille.  (S) 

Z"  Que  quoique  le  tort  commis  fût  une  félonie,  le  Demandeur  pouvait 
néanmoins  pi'Océder  en  dommages  e>ans  avoir  au  préalable  poursuivi 
criminellement  (^)  i 

This  was  an  action  on  the  case  instituted  by  a  father,  in 
his  own  name,  to  recover  damages  froni  Défendant  for  for- 

-  (1)  Con.  atat.  Lower  Canada,  cap.  83,  sec.  117. 

(2)  2  Darean,  Ti'.  des  Injures,  pp.  346,  347. 

(3)  Cens.  Stat.  L.  C.  Cap.  82,  séct.  14. 

(4)  ti  avait  intenté  une  action  ep  dommages-intérêts  contre  C  et  M  pour  in- 
jures et  voies  de  fait.  C  et  M  plaidèrent  par  une  défense  au  fond  en  droit  fon- 
dée principalement  sur  les  deux  raisons  suivantes  :  Que  le  Deniandeur  ne 
ponvait  se  pourvoir  contre  les  Défendeurs  par  une  seule  et  même  action  et 
que  les  allégués  de  la  déclaration,  s'ils  étaient  vrais,  établissaient  une  félonie 
Mtr  laquelle  il  fallait  d'abord  procéder  au  criminel.  La  Cour  Supérieure  (Van- 
rKiiSON,  J,  dissident,  Dat,  J,  et  une  antre  jugé),  maintenant  la  défense  au 
fpnd  en  droit,  a  jugé  qu«s  les  faits  allégués  pir  la  demande  constituatat  Une 
félonie,  le  Demandeur  ne  pouvait  se  pourvoir  en  dommages  avant  que  cette 
féloni«  eût  été  poursuivie  au  criminel.  Sur  appel,  la  Cour  du  Banc  de  la 
Reine  (RoUiAMo,  J,  Pankt,  J,  et  Aylwin,  J).,  le  17  janvier  1854,  a  jugé,  in- 
firmant le  jugement  de  C.  C,  que  les  faits  allégués  ne  constituaient  pas  une 
félonie  et  qu'u  n'était  pas  nécessaire  que  l'Appelant  procédât  au  criminel  avant 
de  pouvoir  réclamer  des  dommages  pour  les  injures  corporelles  qu'il  avait 
reçues,  {^bamotke  et  ChniUùr  efal.,i  R.  J.  R.  Q,  p.  187.) 
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cibly  dobxuchin^  his  itiînor  dau^hter,  whîle  under  his  roof 
and  protection.  The  déclaration  alleged  that  Plaintiff  was  res- 
pccted  by  his  neighbours,  but  that  Défendant,  a  married  man, 
intending  to  injure  him  in  his  sensibility  and  to  deprive  him 
of  the  comfort,  society  and  services  of  his  daughter,  and  ser- 
vant, entered  his  dwelling,  during  the  temporary  absence  of 
the  other  niembers  of  tliu  famiiy,  and  there  forcibly  committed 
the  violence  complained  of  ;  that,  in  conséquence,  his  daugh- 
ter and  servant  became  indisposed,  and  gave  birth  to  a  seven 
months  child  ;  that,  during  this  indisposition,  Plaintiff  losther 
comfort,  society  aud  services,  which  alone  were  reasonably 
worth  £50  ;  that  her  health  was  still  impaired,  and  that  Plain- 
tiff, by  means  of  the  premises,  had  Suffered  injury  in  his  sensi- 
bility and  business,  htid  beeu  harrassed  and  annoyed  and  sus- 
tained  damage  in  ail  to  the  extent  of  £500.  Défendant  pleaded 
by  a  défense  an  fond  en  fait.  Issue  having  been  joined,  and  the 
cause  inscribed,  Plaintiff  proceeded  to  enquête  and  called  as  a 
witness  the  girl  who  had  been  assaulted.  The  Défendant  ob- 
jected  to  her  competency  upon  the  ground  that  she  was  the 
daughter  of  the  Plaintiff,  in  tact,  the  real  Plaintiff  in  the  cause, 
and  that  it  was  contrary  to  goods  morals  to  allow  the  witness 
to  testify  to  her  own  misconduct.  The  courf,  in  deciding  the 
objection,  ordered  Plaintiff  to  confine  himself  to  proof  omy  of 
the  acts  of  violence  committed  upon  the  person  of  the  wit- 
ness. (1) 

"  The  Court,  considering  that  Plaintiff  has  sufBciently 
established  the  tort  complained  of  by  his  action,  and  that,  by 
reason  thereof,  great  injury  has  been  caused  to  him  by  Défen- 
dant, doth  adjudge  and  condemn  Défendant  to  pay  to  Plain- 
tiff, for  his  damages,  the  sum  of  one  hundred  dollars,  with 
interest  and  costs  of  the  présent  suit,  as  of  the  first  class  oiE 
this  court.  (15  D.  T.  B.  G.,  p.  102.) 

AusTiN,  for  Plaintiff. 

O'Fârrell,  for  Défendant. 


(l)  V.  art  252  C.  P.  C. 
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BAOi  BHFHTTBOTIQUB.— DECBBf . 

Cour  Supérieure,  Québec,  5  décembre  1863. 

Présent  :  Stuart.  Juge. 

Blanchet,  Demandeur,  V8.  Le  Séminaire  de  Québec,  Défen- 
deur. 

.  Jugé  :  1"  Qae  dans  le  cm  de  décret  d'un  immeuble,  s'il  est  indiqué 
dans  les  annonces  dn  shérif  que  l'immeuble  est  tenu  à  bail  emphytéo- 
tique en  vertu  d'un  bail  consenti  au  Défendeur,  l'adjudicataire  sera 
tenu  d'acquitter  la  rente  ou  canon  emphytéotique  pour  l'avenir. 

2"  Que  la  rente  ou  canon  emphytéotique  est  l'indice  du  domaine  di- 
rect, dont  la  propriété  réside  dans  le  baileur,  et  pour  la  conservation 
duquel  il  n'est  pas  besoin  de  produire  une  opposition  à  fin  de  charge. 

2r  Que  du  moment  qu'il  appert  que  c'est  le  bail  emphytéotique  qui 
est  vendu,  c'est  à  celui  qui  entend  «e  porter  adjudicataire  de  s'enquérir 
des  chaives  du  bail.  (1) 

4"  Qu'n  ne  peut  y  avoir  de  bail  emphytéotique  sans  rente  ou  canon 
emphytéotique.  . 

Le  Demandeur  alléguait  que,  par  bail  consenti  à  l'Islet,  le 
26  mai,  1856,  il  avait  loué  à  Caron,  pour  69  années,  à  courir 
du  premier  mai  alors  courant,  un  terrain  situé  à  l'Islet,  à  la 
charge  par  le  preneur  de  payer  une  rente  annuelle  de  $25.00 
pour  chaque  année  du  bail  ;  que  les  Défendeurs  détenaient 
actuellement  et  étaient  en  possession  d'une  partie  dudit  ter- 
rain par  le  Demandeur  loué  à  Caron,  à  la  charge  de  1»  rente 
annuelle  de  vingt-cinq  piastres,  au  paiement  de  laquelle  le  ter- 
rain était  obligé,  et  que  les  Défendeurs  s'étaient  reconnus  débi- 
teurs de  la  rente  et  l'avaient  payée  pendant  deux  années,  et 
avaient  promis  lui  consentir  un  titre  nouvel,  ce  qu'ils  négli- 
geaient de  faire.  Pourquoi  le  Demandeur  concluait  à  ce  que 
^s  Défendeurs,  en  leur  qualité  de  détenteurs  de  partie  de 
l'immeuble  par  lui  loué,  fussent  tenus  de  lui  passer  bon  et 
valable  titre  nouvel  de  la  rente,  et,  de  plus,  à  lui  payer 
une  somme  de  $25.00,  pour  une  année  de  rente  due,  si  mieux 
n'aimaient  les  Défendeurs  délaisser  en  justice.  Les  Défen- 
deurs plaidèrent  que,  le  16  décembre,  1857,  à  une  vente  ju- 
diciaire faite  par  le  shérif  du  district  de  Québec,  dans  Une 
cause  de  Paré  vs.  Caron,  par  le  ministère  de  Forgues,  alors 
leur  procureur,  ils  étaient,  moyennant  le  prix  et  somme  de 
£136  10,  devenus  adjudicataires  de  l'immeuble  décrit  dans 
les  annonces  du  shérif  comme  suit  :  "  Un  emplacement  ou 
"  morceau  de  terre  situé  &c.,  boi*né  &c.,  contenant  soixante 
"  et  sept  pieds  six  pouces  de  front,  sur  cent  quatre-vingt 
"  pieds  de  profondeur,  &c.  Ce  lot  de  terre  tenu  à  bail  emphy- 

(1)  V.  art.  640  et  710  C.  P.  C. 
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"  téotique  pour  l'espace  de  69  années  commençant  en  l'année 
"  1856,  consenti  par  P.  Blanchet  à  N.  Garon  &c.,  sujet  à  la 
"  mainlevée  accordée  par  le  Demandeur  de  70  pieds  de  ter- 
"  rain  de  front  sur  toute  la  profondeur  dudit  terrain  et  des 
"  bâtisses  qui  peuvent  s'y  trouver  en  faveur  de  N.  Carleau  ;  " 
que  les  Défendeurs  avaient  payé  au  shérif  le  prix  de  leur  ac- 
quisition et  adjudication,  et  avaient  obtenu  du  shérif  un  titre 
audit  immeuble  ;  que  le  Demandeur  n'avait  dans  la  dite  cause 
fait  aucune  opposition  pour  la  conservation  de  la  rente  allé- 
guée dans  son  action,  et  qu'aucune  mention  de  la  rente  n'avait 
été  faite  dans  les  annonces  publiées  dans  la  Oazette  du  Ca- 
nada, ni  dans  la  saisie  dudit  lot  de  terre,  ni  dans  le  décret 
ou  criées  faite  en  vertu  de  la  loi.  Que  la  rente  n'était  pas  de 
celles  qui  sont  conservées  par  la  loi  sans  opposition,  qu'elle 
avait  été  purgée  et  éteinte  par  le  décret,  et  que,  si  les  Défen- 
deurs avaient  payé  aucune  partie  d!icelle  depuis  leur  acquisi- 
tion, c'était  par  erreur,  sur  les  instances,  et  prières  et  sollici- 
tations du  Demandeur,  et  sans  obligation  de  leur  part. 

LâRUE,  pour  le  Demandeur  :  La  translation  de  propriété 
que  fait  l'emphytéose,  est  proportionnée  à  la  nature  de  ce 
contrat,  où  le  maître  baille  le  fonds  et  retient  la  rente.  Et,  par 
cette  convention,  il  se  fait  comme  un  partage  des  droits  de 
propriété  entre  celui  qui  baille  à  rente  et  l'emphytéote.  Car 
celui  qui  baille  demeure  le  maître  pour  jouir,  de  la  rente, 
comme  du  fruit  de  son  propre  fonds,  ce  qui  lui  conserve  le 
principal  droit  de  propriété,  qui  est  celui  de  jouir  à  titre  de 
maître,  avec  les  autres  droite  qu'il  s'est  réservés.  Et  l'emphy- 
téote de  sa  part  acquiert  le  droit  de  transmettre  l'hérita^  à 
ses  successeurs  à  perpétuité,  de  le  vendre,  de  l'aliéner,  avec  les 
charges  des  droits  du  bailleur.  Sic.  ■  Domat.,  Hv.  1,  tit.  4,  s.  10, 
§  6,  dit  :  Les  droits  de  propriété  que  retient  le  maître,  et  ceux 
qui  passent  à  l'emphytéote,  sont  communément  distingués  par 
les  mots  de  propriété  directe,  qu'on  donne  au  droit  du  maître, 
et  de  propriété  utile,  qu'on  donne  au  droit  de  l'emphytéote. 
Ce  qui  signifie  que  le  premier  maître  u^  fonds  conserve  son 
droit  originaire  de  propriété,  à  la  réserve  de  ce  qu'il  transmet 
à  l'emphytéote  ;  et  que  l'emphytéote  acquiert  le  droit  de  jouir 
et  de  disposer  à  la  charge  des  droits  réservée  au  maître  du 
fonds.  C'est  pourquoi  1  ou  considérait  diftcremment  dans  le 
droit  romain  l'emphytéote,  ou  comme  étan'j,  ou  comme  n'étant 
pas  le  maître  du  tonds,  selon  les  différentes  vues  et  les  divers 
effets  de  ces  deux  sortes  de  propriété.  Quyot,  dit  que  la  rente 
est  une  redevance  annuelle  que  le  bailleur  réserve  sur  son  hé- 
ritage, pour  marque  de  son  domaine  direct.   (1)   Ce  sont  les 


(1)  Ouyot,  Rép,  da  Jur.,  vbo  Emphytéote  ;  Ancien  Deniurt,  vbo  Emphy* 

téoM. 


498 


RAPPORTS  JUDICIAIRES  REVISÉH 


Romains  qui  nous  ont  transmis  l'usage  de  l'emphy tëose.  Dans 
rorigine  elle  n'attribua  chez  eux  au  preneur  qu'une  puis- 
sance à  temps.  C'est  pour  cela  que  les  lois  romaines  n'ont 
donné  le  titre  de  seigneur  au  droit  de  l'emphytéose  (pre- 
neur) que  quand  l'emphytéose  est  devenu  perpétuelle.  L'on 
voit,  par  ces  autorités,  qu'il  ne  peut  y  avoir  de  bail  em- 
phytéotique sans  une  redevance  annuelle  qui  représente  le 
domaine  direct.  Merlin  :  "  La  pension  ou  redevance  emphy- 
téotique est  tellement  de  l'essence  de  ce  contrat  que  s'il  n'y 
en  avait  pas  une  réserve  ce  ne  serait  point  une  emphy- 
téose."  (1)  Duranton  explique  que  la  redevance  est  payée 
en  reconnaissance  du  droit  de  propriété  que  se  réserve  le  con- 
cédant, et  que  le  concédant  avait  le  domaine  direct  dans  la 
propriété,  et  l'emphytéote  le  domaine  utile.  (2)  Au  Nouveau 
Denisart  on  trouve  qu'un  des  premiers  engagements  qui  ré- 
sulte de  l'emphytéose,  est  celui  de  payer  le  canon  emphytéo- 
tique, à  défaut  de  quoi  le  bailleur  a  toujours  le  droit  de  ren- 
trer dans  sa  propriété.  Et,  quant  à  la  question  de  savoir  si  le 
propriétaire  d'un  héritage  donné  à  bail  emphytéotique  est 
obligé  ou  non  de  former,  avant  l'expiration  de  ce  bail,  une 
opposition  au  décret  qui  s'en  poursuit  sur  le  preneur,  pour 
empêcber  que  ce  décret  ne  purge  son  droit,  le  même  auteur 
dit  qu'un  tel  propriétaire  né  peut  être  dépouillé  de  sa  pro- 
priété par  un  décret,  c'est  ce  qui  a  été  jugé  par  un  arrêt  du 
vingt-et-un  janvier,  rapporté  par  Auzannet,  livre  3,  ch.  8,  (3) 
JuDGMENT  :  "  The  Court  considering  the  authentic  deed  or 
bail  emphyUatique  mentioned  in  PlaintifTs  déclaration,  exe- 
cuted  in  the  parish  of  l'Islet,  on  the  26th  day  of  May,  1856, 
before  Fournier  and  his  colleague,  notariés,  whereby  Plaintiff 

franted  à  bail  emphytéotique,  for  the  period  of  68  years,  to 
e  computèd  from  the  first  day  of  may  then  instant,  to  Na- 
zaire  Caron,  présent  and  accepting  thereof,  a  certain  lot  of 
ground  or  emplacement  in  the  said  deed  described,  for  and  in 
considération  of  the  rent  or  sum  of  six  pounds  five  shillings, 
payable  every  six  months,  coramencing  on  the  first  day  of 
May  then  last  past.  Considering  that  Défendants  hâve  since 
become,  and  now  are,  in  possession,  à  titre  de  propriétaires  of 
part  of  the  said  lot  of  land  or  emplacement  so  granted  à  bail 
emphytéotique.    Considering  that  the  bail  emphytéotique  was 

(1)  Merlin,  Rép.  de  Jur.,  vbo.  Emphytéose. 

(2)  Duranton,  Vol.  4,  Nos.  75,  76,  77. 

(3)  Nouveau  Denisart,  vbo.  Bail  à  Rente  ;  Dumoulin,  des  Censives  et  Droits 
Seigneuriaux,  titre  2,  Nos.  36,  37,  38  ;  Hervé,  Théorie  des  MatiJ^res  Féodales 
et  Censnolles,  Vol.  2,  pages  3.30,  3.32,  .3.33  ;  Nouveau  Denisart,  Vol.  7,  pages 
642,  538,  630  ;  Lacoinbe,  page  262  ;  Persil,  Régime  Hypothécaire,  Vol.  I,  page 
314  et  suivantes  ;  Coût,  de  Paris,  par  Ferrière,  Art.  355,  par.  3  ;  Perrière, 
Dict.  de  Droit,  Vol.  I,  page  826. 
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daly  registered  at  the  registry  office  for  the  county  of  l'Islet, 
on  the  llth  day  of  June,  1856.  Considering,  further,  that  the 
sheriff  of  the  cîistrict  of  Quebeo,  in  and  by  his  sale  to  Défen- 
dant set  forth  and  in  part  recited  in  Défendants  plea  of  per- 
pétuai peremptory  exception  in  the  cause  filed,  sold  to  Déten- 
dant the  unexpired  term  of  an  emphyteotic  lease,  and  that 
the  payment  of  the  rënt  charge  (canon  emphytéotiqvLe)  ia 
essential  to  the  existence  of  such'  a  leasc.  Considering  that 
Défendants  knew  of  the  existence  of  the  rent  charge  cmimed 
by  the  présent  action  ;  the  Court  doth  overrule  and  dismlss 
Défendants'  plea  of  perpétuai  peremptory  exception  ;  and, 
considering  that  Plaintiff  hath  well  and  sunScieotly  establish- 
ed  the  material  allégations  of  his  déclaration,  doth  maintain 
the  présent  action,  and,  thereupon,  doth  adjudge  and  déclare 
the  immoveable  property  to  be  charged,  raortgaged  and  hypo- 
thecated,  to  and  in  favor  of  Plaintiff,  for  the  sum  of  six 
pounds  five  shillings,  for  arrears  of  the  rent  accrued  etc.,  to 
the  payment  and  continuation,  tant  qu'elle  aura  cours,  of  the 
said  rente  for  the  future,  Computing  from  the  Ist  November, 
1861,  acoording  to  the  terms  and  stipulation  in  the  said  bail 
emphytéotique  set  forth  |  and,  further,  the  Court  doth  ordër 
that  Défendants  do,  within  eight  days  from  the  service  upon 
them  of  the  présent  judgment,  make  and  exécute  in  favor  of 
Plaintiff,  in  proper  form,  before  notariés,  a  Titre  Nouvel  or 
Reconnai8^'fn.ce,  conforinable  in  every  partîcular  tô  the  char-- 
ges  and  r,!  îpulations  of  the  bail  emphytéotique  herein  before 
ment'.oned,  a  copy  of  which  Titre  Nouvel  en  forme  authen- 
tiq  Ut  ahaW  bé  delivered  within  the  delay  aforesaid  to  Plain- 
tin,  afj  the  cost  of  Défendants,  and,  in  default  of  their  execut- 
ing  the  6aid  Titre  Nouvel,  it  ia  considered  and  aajudged  that  ' 
the  présent  judgment  do  serve  and  avail  as  sUch  Titre  Nou- 
vel; and  the  Court  doth  condemn  Défendants  to  pay  Plaintiff 
the  sum  of  six  pounds  five  shillings,  for  arrears  accrued  aè 
aforesaid  ;  si  mieux  n'aiment  Défendants,  within  the  delay  ■ 
aforesaid,  délaisser  en  justice  the  said  immoveable  propert}', 
in  order  that  the  same  may  be  sold  in  due  course  upon  the  ' 
curator  to  be  named  to  such  délaissement-,  and  that,  from  and 
out  ôf  the  proceeds  thereof,  Plaintiff  may  be  paid  his  debt  in 
principal,  interest  and  costs."  (15  D.  T.  B.  G.,  p.  104.) 

Larue  and  Lapointe,  for  the  Plaintiff  •  • 

Casault  and  Lanolois,  for  the  Défendants. 
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Banc  de  la  Reine,  En  Appel,  Montréal,  4  juin  1864. 

Présents:  Duval,  Juge-en-Chef,  Meredith,  Mondelet, 
et  Badgley,  Juges. 

Poissant,  Appelant,  et  BARRErrE,  Intimée. 

Jugé:  Que,  dans  l'espôce,  sur  action  en  dommages  pour  inexécution 
de  proinesee  de  marriage  et  en  déclaration  de  paternité,  il  y  avait  preuve 
sumsantede  la  prometee,  mais  que  l'inconduite  subs^quentede  la  I>eman- 
deresse  justifiait  le  Défendeur  dans  son  refus  d'accomplir  telle  promesse, 
et  que  la  preuve  était  suffisante  pour  prononcer  la  déclaration  de  pater» 
Dite. 

Qvid  du  droit  d'une  fille  majeure  d'obtenir  des  dommages-intéréts  pour 
séduction? 

Badoley.  Justice  :  This  action  is  instituted  by  Plaintiff,  a 
female  of  âge  and  usant  de  ses  droits,  against  Défendant,  un 
vieux  garçon,  as  he  is  described  in  the  évidence,  in  damages 
for  $8000,  frais  de  gésine,  child  birth  expenses  $50,  and  the 
oosts  of  supporting  their  female  child,  at  the  rate  of  $130  per 
annum,  until  the  child  should  reach  ten  years,  and  $200  per 
annum  subsequently,  of  which  child  it  is  prayed  that  Défen- 
dant be  declared  the  father.  The  causes  of  the  demande  are 
séduction,  breach  of  promise  of  marriage,  paternity  of  the  child, 
expenses  of  its  birth  and  maintainance.  The  déclaration  con- 
tains  the  allégations  used  in  cases  of  this  description  ;  the 
chastity  and  modesty  of  Plaintiff  and  further  the  distressful 
condition  of  herself  and  mother,  and  the  récent  death  of  their 
father  and  husband,  the  poverty  of  both,  and  their  necessity 
to  work  for  their  self  support,  the  facilities  thereby  afforded 
to  Défendant,  a  wealthy  man,  to  make  thèir  intimacy,  and, 
under  pretences  of  marriage  and  of  placing  both  herself  and 
mother  in  comfort,  to  seduce  and  hâve  connection  with  Plain- 
tiff, from  which  was  issue  the  female  child  in  question,  bom 
on  the  22  September,  1860.  She  allèges  that  he  refused  before 
the  birth  of  the  child,  to  fulfil  his  promise  of  marriage,  and, 
since  then,  to  support  the  child.  Wherefore  the  usual  conclu- 
sions in  such  cases  for  the  damages  suffered  by  her,  also  for  her 
gésine  for  the  expense  above  mentioned,  and  that  he  be  de- 
clared to  be  the  father  of  the  child.  The  Défendant  bas  denied 
the  séduction,  and  bas  pleaded  affirmatively  to  the  action  im- 
peaching  PlaintifTs  allégation  of  modestv  and  good  conduct, 
and  offering  that  as  his  excuse  for  not  fulfilling  his  promise 
of  marriage.  After  évidence  adduced  on  both  sides,  the  judg- 
ment  of  the  Suporior  Court  was  in  PlaintifTs  favor,  for  per- 
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sonal  damages,  $1000,  for  frai8  de  géainc,  $130,  patémising 
Défendant  as  the  father  of  the  child,  and  adjudging,  for  the 
child's  support,  $60  per  annum,  for  the  first  seven  years,  and 
$120  per  annum,  for  the  next  seven,  until  the  child's  14th 
year.  The  évidence  is  in  PlaintifTs  favor  as  to  Defendant's 
connection  with  her.  The  prcsumptions  of  common  morality, 
as  a  gênerai  rule,  are  in  favor  oi  a  female  morality,  against 
her  previous  intercourse  with  any  other  persons,  unless  thèse 
prcsumptions  are  rebuted  by  sufficiently  strong  évidence  to 
the  contrary.  It  has  been  f ully  proved  that  she  has  not  been 
as  reserved  in  conduct  as  she  should  hâve  been,  nor  has  she 
had  the  most  discreet  of  companions.  Thèse  circumstances,. 
doubtless,  caused  her  own  personal  conduct  to  be  talked  about, 
but  lio  actual  immorality  lias  been  proved  up  to  the  time  of 
her  connection  with  Détendant.  That  he  had  his  own  will  of 
her  is  established  in  évidence,  which  has  also  proved  his  imper-, 
fect  intention  to  make  her  his  wife,  and  his  subséquent  refusai 
to  marry  her  ;  of  that  intercourse,  there  is  no  doubt  that  the 
child  was  the  issue.  If  she  did  wrong  after  he  had  wronged 
her,  and  she  allowod  any  other  person  to  take  liberties 
with  her  after  Défendant  had  cast  her  off,  he  could  not 
reproach  her  with  *  that.After  his  >  connection  with  her,  to 
screen  himself  from  damages  for  his  baseness,  he  imputes 
loose  conduct  to  her,  and  then  produces  his  hearers  as 
witnesses  against  her.  His  admissions  and  the  évidence  of 
record  estaolish  thèse  facts  and  circumstances  of  the  case 
against  him.  In  a  case  of  deliberate  séduction,  money  can 
be  no  compensation  to  the  unfortunate  sufTerer  for  the  gratifi- 
cation of  mère  lust  and  temporary  appetiù;  obtained  by  the 
seducer,  and  heavy  damages,  in  such  cases,  are  rarely,  and 
very  properly,  not  interfered  with.  But  this  case  présents  dif- 
férent circumstances.  A  young  woman  of  f  ull  âge,  who  appears 
to  be  well  nigh  entirely  indépendant  of  her  mother's  control, 
keeping  company  with  a  separated  wife,  a  woman  doubtf ully 
spokeu  of,  away  from  her  mother's  house,  at  late  hours  at 
night,  frequently  visiting  this  city,  with  her  friend,  for  pro- 
longed  perio<ls  of  time,  and  making  acquaintances  in  Mont- 
réal, whilst  it  is  not  only  proved  in  évidence,  but  asserted  by 
herself,  that  neither  she  nor  her  mother  were  removed  from 
indigence,  and  that  she  was  obliged  to  labour  herself  for  her 
own  support  ;  it  is  therefore  not  surprising,  under  such  cir- 
cumstances, that  sométhing  of  this  kind  should  hâve  happened. 
But  her  déclaration  contains  the  following  peculiar  alléga- 
tions :  "  Que,  vers  le  mois  de  septembre  1859,  usant  de  l'ascen- 
dant qu'il  avait  acquis  sur  la  Demanderesse,  et  de  l'affection 
qu'il  lui  avait  inspirée,  il  se  servit  de  prétextes  infâmes  pour 
mettre  à  exécution  ses  desseins  libidineux,  lui  disant  qu'il  ne 
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]a  croyait  pas  vierge,  et  que,  s'il  n'était  pas  convaincu  qu'elle 
le  fût,  il  ne  l'épouserait  pas:  ajoutant  que,  si  elle  lui  permet- 
tait de  se  convaincre  de  sa  virginité,  en  se  livrant  à  lui,  il  l'é- 
pouserait, si  véritablement  elle  l'avait  conservée,  et  qu'au  con- 
traire, c'est-à-dir(>,  au  cas  où  elle  refuserait  de  céder  à  son 
désir,  il  attribuerait  son  refus  à  la  crainte  qu'elle  éprouvait 
qu'il  ne  découvrit  qu'elle  avait  eu  des  relations  criminelles 
avec  d'autres  hommes."  She  proceeds  to  allège  thatshedid 
not  yield  at  once,  but  her  détermination  was  shaken,  en  fut 
ébranlée,  and,  fearing  to  lose  him,  "  elle  se  laissa  convaincre  et 
n'opposa  plus  de  résistance  à  ses  désirs,  et,  après  avoir  eu  com- 
merce charnel  avec  elle,  il  répéta  sa  promesse  de  l'épouser,  et 
aue  ce  commerce  dura  à  des  intervalles  éloignés  jusqu'au  mois 
e  décembre  de  l'année  1859,  époque  où  elle  devint  enceinte." 
In  this  statement  raade  by  herselt,  the  conséquence  was  exact- 
ly  what  must  hâve  been  anticipated.  No  modest  woman  would 
hâve  listeued  for  a  moment  to  such  proposai,  nor  would  hâve 
allowed  it  to  enter  into  her  considération  and  to  be  thought 
over  for  an  instant,  and,  certainly,  no  modest  woman  as  such 
could  in  cold  délibération  hâve  made  such  a  compact  as  this. 
It  was  a  conditional  agreement  freely  and  deliberately  made 
by  herself,  that,  if  she  were  found  by  him  to  be  a  virgin,  the 
price  of  her  virginity  should  be  paid  by  their  marriage.  But 
the  condition  was  that  he  was  to  be  satistied.  Did  she  consi- 
der  that,  if  she  was  not,  how  the  fact  was  to  be  resolved  ?  It 
was  left  to  him,  and  with  a  man  capable  of  making  such  a 
proposition,  she  who  allowed  and  nccepted  the  proposai,  must 
hâve  known  that,  after  uaing  her  willingness,  he  would  not 
be  satisfîed,  and  so  it  happened.  Her  voluntary  connection 
with  him  lasted  from  September,  when  she  agreed  and  gave 
herself  up  to  him,  until  December  when  sHe  became  enceinte, 
and  he  then  only  declared  that  he  was  not  satisfied.  She  did 
not  make  her  mother  a  confidante  of  her  connection  and  con» 
tract,  but  acted  upon  her  own  independence,  as  being  of  full 
âge.  Now,  this  was  simply  on  hor  part  a  matter  of  spécula- 
tion, and  Courts  of  justice  cannot  sustain  agreements  and  sti- 
pulations iounded  upon  such  immoral  considération  made  by 
a  woman,  as  a  condition  précèdent  for  ?uch  contracts.  She 
claims  damages,  for  her  séduction  and  for  his  breach  of  pro- 
mise of  marriage,  the  first  ground  must  be  weighed  by  the 
stipulation  of  her  agreement,  and  having  made  her  agreement 
as  a  matter  of  spéculation  there  is  manifestly  no  séduction. 
Then,  as  to  his  breach  of  promise  of  mariage,  her  own  con- 
duct  has  been  so  improper  since  her  connection  with  him,  that 
she  cannot  expect  that  he  would  marry  her.  It  is  true  that 
her  impropriety  of  conduct  has  occurred  only  since  he  cast 
her  on,  <  but  the  demandB  muai  be  bonsidereid  at  the  time 
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when  the  action  was  instituted,  and  she  could  scarcely  hâve 
anticipated  their  lefi^l  union  at  that  time.  Her  own  miscon- 
duct  has  deprived  lier  of  damages  in  tins  respect  also.  But  he 
must  bear  tne  expenses  she  has  suffered  frotn  his  connection 
with  her,  and  nmst  enable  her  to  support  their  child.  The 
judgrnent  provides  for  both  of  thèse  things.  It  is  to  be  regret- 
ted,  in  the  interest  of  uiorality  and  of  society,  that  this  vuux 
garçon  could  not  be  mulcted  more  severely  than  he  will  be 
by  the  judgment  rendered,  because  he  has  not  only  wronged 
the  girl,  but,  after  having  abused  her,  he  has  had  the  baseness 
to  hold  her  up  to  public  scorn  as  an  abandoned  person.  It  may 
contnol  his  propeusities  for  the  futufe,  and  teach  him  the 
truth  of  the  ola  proverb  que  le  jeu  ne  vaut  pan  la  chandelle, 
sometimes. 

MoNDELET,  juge,  diHmntiente:  J'ai  eu,  dès  le  principe,  des 
doutes  bien  sérieux  sur  la  «{uestion  de  savoir  si  le  jugement 
dont  est  appel,  devrait  être  confirmé,  et  ce,  pour  plusieurs 
raisons,  viz.  1®  La  règle  générale  est  de  ne  pas  accorder  de 
dommages  à  une  tille  majeure.  Si,  par  exception  bien  rare,  on 
s'est  départi  de  cette  règle,  ça  été  à  raison  de  circonstances 
favorables,  ce  (lui  n'est  pas  le  cas  ici,  vu  la  mauvaise  réputation 
de  l'Intimée,  et  sa  légèreté  en  nombre  d'ocoisions.  2"  Il  n'est 
pas  suffisamment  prouvé,  que  l'Appelant  soit  le  père  de  l'enfant. 
Il  ne  faut  pas  perdre  de  vue,  que  les  parents,  bien  qu'aux  yeux 
de  la  loi,  ils  soient  admissibles  comme  témoins,  n'en  sont  pas 
moins  les  parentfi,  et  que  leur  témoignage  est  laissé,  comme  de 
raison,  à  l'appréciation  de  la  cour.  Je  n'ai  guère  confiance  dans 
le  témoignage  du  frère  de  l'Intimée.  Et  quant  à  celui  de  sa 
mère,  il  nie  paraît  étrange,  quand  je  le  mets  en  regard  de  ceux 
des  témoins  de  l'Appelant,  étrangers,  qui  constatent  le  peu 
de  surveillance  qu'a  exercée  cette  mère  sur  sa  fille  qu'elle 
laissait  seule  à  la  maison.  3*^  Ije  Défendeur,  sur  serment,  nie 
avoir  jamais  connu  charnellement  l'Intimée,  ce  qui  contredit 
directement  l'assertion  contraire  du  frère  de  l'Intimée,  et  me 
laisse  dans  un  doute  assez  grave.  4®  S'il  est  vrai,  comme  le 
prétend  l'Intimée,  que,  sous  le  prétexte  de  s'assurer  si  elle  était 
viergp,  l'Appelant  l'a  induite  à  se  livrer  à  lui,  pourquoi  a-t-elle 
continué  de  le  faire?  Il  promettait  de  m'épouser,  dit-elle! 
Avons-nous  une  preuve  juridi(jue  de  cela  ?  ô**  Confirmât-on  le 
jugement,  ça  ne  pourrait  être  quant  à  ce  qui  est  accordé,  si 
l'on  en  croit  le  témoignage  désintéressé  d'étrangers  qui  me 
paraissent  en  parler  avec  connaissance  de  cause.  L'on  dit  que, 
d'après  la  preuve  et  les  aveux  mêmes  du  Défendeur,  qu'il  est 
certain  que  le  Défendeur  a  pris  avec  là  Demanderesse  de  ces 
libertés  qui  doivent  le  faire  réputer  avoir  eu  avec  elle  un 
commerce  crituinel,  il  doit  être  déclaré  le  père  de  l'enfant  et 
cimdamné,  non  pas  à  des  dommages,  mais  aux  fins  de  paternité. 
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Cependant,  je  doute  qu'il  en  soit  nécessairement  ainsi.  Il  est 
impossible  que  le  Défendeur  fût  assez  dépravé  pour  prendre 
les  libertés  qu'il  admet  avoir  prises,  sans  que  pour  cela,  l'on 
puisse  juridiquement  conclure  et  affirmer  qu'il  a  eu  ou  dû 
avoir  avec  elle,  un  commerce  charnel.  L'on  ne  peut  juridique- 
ment diviser  les  admissions  du  Défendeur,  et,  sans  ces  admis- 
sions, il  me  parait  qu'il  n'y  a  pas  de  preuve  qui  puisse  justifier 
la  déclaration  de  paternité, à  rencontre  du  Défendeur.  J'avoue 
qu'il  y  a  du  doute,  mais  je  ne  dois  pas,  dans  cette  cause  plus 
que  dans  aucune  autre,  faire  peser  ce  doute  contre  celui  qui 
est  accusé  ;  en  principe,  on  doit  faire  le  contraire  ;  en  pratique, 
si  on  agit  autrement,  on  commet  une  injustice,  puisqu'on 
condamne  sans  preuve  claire  et  suffisante.  Je  suis  donc  d  avis, 

3ue  le  jugement  dont  est  appel,  doit  être  infirmé,  et  l'action 
e  la  Demanderesse,  Intimée,  déboutée. 
DuvAL,  juge  en  chef  :  Si  l'Intimée  perd  sa  cause,  elle  le  doit 
à  sa  mauvaise  conduite.  Elle  ne  peut  R,voir  plus  de  droit  qu'elle 
n'en  eût  eu,  étant  l'épouse  légitime  du  Défendeur.  Or,  si  elle 
eût  été  la  femme  du  Défendeur,  il  aurait  eu  droit,  vu  la  mau- 
vaise conduite  de  l'Intimée,  d'obtenir  une  séparation  de  corps 
et  de  biens  d'avec  elle.  Il  a  donc  le  droit  de  lui  dire  aujourd'hui, 
"  Tu  ne  seras  pas  ma  femme."  En  effet,  on  la  voit  faire  société 
avec  une  femme  de  mauvaise  réputation,  se  promener  sur  les 
grands  chemins,  à  des  heures  indues,  avec  des  jeunes  gens, 
venir  à  Montréal  avec  cette  mên.e  femme,  y  séjourner  avec  elle, 
entretenir  ensuite  des  correspondances  secrètes.  On  voit,  par 
le  témoignage  d'Haniilton,  qu'il  n'a  manqué  à  ce  dernier  qu'une 
occasion  favorable  pour  obtenir  d'elle  la  dernière  faveur,  après 
les  familiarités  qu'elle  lui  avait  déjà  permises.  Le  Défendeur, 
de  son  côté,  s'est  parjuré  quand  il  a  déclaré  qu'il  n'avait  jamais 
eu  de  commerce  charnel  avec  l'Intimée.  Le  jugement  que  la 
cour  va  prononcer  le  déclare  le  père  de  l'enfant,  et  le  condamne 
à  l'élever.  Ici,  il  ne  s'a^t  plus  de  la  mère  seulement,  mais  de 
l'entretien  de  l'enfanf.  En  France,  l'orsqu'une  tille,  après  avoir 
été  séduite,  s'est  mal  comportée  avec  d'autres  et  est  devenue 
mère,  les  cours  ont,  dans  l'intérêt  de  l'enfant,  condamné  soli- 
dairement tous  ceux  qui  ont  eu  commerce  avec  elle.  Ce  n'est 
pas  une  réponse  que  d'autres  ont  eu  la  même  faveur.  Le  Dé- 
fendeur lui-même  dit  :  "  Un  tel  m'a  dit  telle  et  telle  chose,  et 
il  ne  pouvait  pas  le  savoir  sans  qu'elle  lui  eût  permis  des 
libertés."  L'argument  retourne  contre  lui-même.  L'intimée  est 
la  victime  du  Défendeur,  cela  ne  fait  pas  l'objet  d'un  doute, 
et,  quoique  majeure,  elle  eût  obtenu  de  cette  cour  la  confir- 
mation de  cette  partie  du  jugement  de  la  cour  de  première 
instance  qui  lui  accordait  £250  de  dommages-intérêts,  si  ce 
n'eût  été  sa  mauvaise  conduite. 
"  La  cour,  considérant  que  les  faits  constatés  par  la  preuve. 
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justifient  l'appelant,  de  n'avoir  pas  accompli  la  promesHe  par 
lui  faite  d'épouser  l'Intimée,  et  qu'en  conséquence,  dans  le 
jugement  de  la  Cour  Supérieure  qui  condamne  l'Appelant  à 
payer  à  l'Intimée  la  somme  de  £250  de  dommages-intérêtH, 
pour  inexécution  de  promesse  de  mariage,  il  y  a  erreur, 
infirme  cette  partie  du  jugeaient  prononcé  par  ladite  cour,  à 
Montréal,  le  27  mars  1862,  qui  condamne  l'Appelant  à  payer 
à  l'Intimée  ladite  somme  de  £250  de  dommages-intérêts,  et 
déboute  l'Intimée  de  cette  partie  de  sa  demande,  par  laquelle 
elle  réclame  des  dommages-intérêts  pour  inexécution  de  pro- 
messe de  mariage.  Et,  quant  à  la  partie  du  jugement  cle  la 
Cour  Supérieure  qui  condamne  l'Appelant  à  payer  à  l'Intimée 
la  somme  de  £32  10,  pour  frais  de  gésine  et  dépenses  encourues 
ar  l'Intimée,  à  l'occasion  de  la  naissance  de  l'enfant  du  sexe 
érninin  qui  est  issu  du  commerce  de  l'Appelant  avec  l'Intimée, 
et  pour  l'entretien  de  l'enfant  depuis  sa  naissance  au  jour  du 
prononcé  du  jugement  de  ladite  Cour  Supérieure,  savoir  :  au 
27  mars  1862  ;  et  à  cette  autre  partie  du  jugement  qui  con- 
damne l'Appelant  à  pourvoir  aux  besoins,  à  l'entretien  et  à 
l'éducation  ae  l'enfant,  et  à  payer  à  l'Intimé,  pour  cet  objet, 
la  somme  de  £1  5  par  mois,,  jusqu'à  ce  qu'il  ait  atteint  l'âge 
de  7  ans,  lequel  paiement  à  être  fait  d'avance,  chaque  mois,  à 
compter  du  27  mars  1862  ;  et  celle  de  £2  10  par  mois,  aussi 
payable  d'avance  et  mensuellement,  après  que  l'enfant  aura 
atteint  l'âge  de  7  ans,  et  jusqu'à  ce  qu'il  ait  atteint  celui  de 
14  ans,  et  réservant  à  l'Intimée  tout  recours  au  cas  où  l'enfant 
dépasserait  l'âge  de  14,ans.  Cette  cour  confirme  ledit  juge- 
ment quant  auxdites  parties  d'icelui.  Sur  la  question  des  frais 
et  dépens  encourus,  tant  dans  la  Cour  Supérieure  que  dans 
cette  Cour,  confirme  la  partie  dudit  jugement  qui  condamne 
l'Appelant  à  payer  à  l'Intimée  les  frais  encourus  en  la  Cour 
Supérieure.  Et,  sur  la  question  des  frais  et  dépens  encourus 
devant  cette  cour,  il  est  ordonné  que  chaque  partie  paie  les 
frais  et  dépens  par  elle  encourus.  L'Honorable  M.  le  Juge 
MoNDELET  dismntiente.  (1)  (15  D.  T.  B.  C,  p.  51.) 

DoRiON,  DoRioN  et  SÉNÉGAL,  pour  l'Appelant. 

LoRANOEii  et  Frères,  pour  l'Intimée. 

(1)  Autorités  citées  par  l'Intimée:  lo  Sur  la  déclaration  de  paternité, 
Foumel,  Séduction,  135,  137,  138  ;  Merlin,  Rép.,  vbo.  Fornication  ;  8  Poulain 
DuParc,  p  110,  no.  22  2o  Preuve  par  déclaration  de  la  mère  :  Merlin,  loco 
cUatu  ;  foumel,  136  ;  8  Poulain  DuParc,  loco  cit.  3o  Sur  la  quotité  des  ali- 
ments, 1  Dalloz,  Dict  de  Jur. ,  pp.  101 ,  332  ;  I  Bourjon,  p.  26,  art.  38,  Four- 
nel,  199;  5  Journal  des  Aud.,  p.  43;  4o  Fille  majeure  a-t-elle  droit  à  des 
dommages?  Foumel,  8,  9,  26,  28  ;  1  Ferrière,  Dict.,  859  ;  Denisart,  Collec- 
tion de  Jur.,  vbo.  Grossesse  ;  Merlin,  Rép.,  vbo.  Fornication,  p.  279  ;  1  Ser- 
van,  384  ;  3  Brillon,  450,  392  ;  5  Do.  677  ;  1  Arrêts  de  Perrier,  p.  51  ;  2  Jour- 
nal des  Aud. ,  309  ;  4  Do.  p.  ^0  ;  6  Do.  2e  partie,  ch.  14  ;  Denevers,  Journal 
de  Cass.,  p.  491  ;  Journal  du  Palais,  2e  semestre  de  l'an  X,  p.  494  ;  6  Merlin, 
Rép. ,  vbo  Fornication  ;  Denisart,  p.  686.  5o  Quotité  des  dommages,  6  Toui- 
ller, pp.  236,  302,  314,  323  ;  Fournel,  175,  178  ;  8  Poulain  DuPare,  105. 
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Banc  de  la  Reine,  En  Appel,  Québec,  16  juin  1864. 

PrésentH:  Duval,  Juge-en-Chef,  Meredith,  Mondelet, 
Drummond  et  Badqley,  Juges. 

Jackson,  Appelant,  et  Filteau,  Intimé. 

Jugi  :  lo  Que,  dans  une  action  eu  revendication,  il  n'est  pas  nécosfaira 
do  conclure  à  ce  que  la  HaiHie-revenJication  suit  déclarée  bonne  et  va- 
lable, et  que  lex  effets  saisis  seront  remis  au  Demandeur,  en  autant 
qu'il  est  ordonné  au  Défendeur  par  le  writ  du  montrer  cause  pourquoi 
la  saisie-revendication  ne  serait  pus  dt'-clarée  bonne  et  valable,  ce  qui 
équivaut  &  une  demande  que  les  effets  seront  remis  au  Demandeur,  et 
le  writ  et  la  drclaration  ne  devant  être  considért''8  que  comme  un.  (1) 

2o  Qu'il  ne  sera  pan  {wrmis  à  une  partie  d'examiner  un  témoin  une 
seconde  fois,  fans  au  préalable  avoir  obtenu  la  permissiun  de  la 
Cour.    (2) 

Le  premier  mai,  1862.  le  Demandeur  Intimé  fit  saisir  reven- 
diquer deux  cent  trente-neuf  genoux  ou  courbe»  d'épinette 
rouge  en  la  po.ssossion  de  l'Appelant.  Le  Demandeur,  par  son 
action,  concluait  à  ce  qu'il  fût  déclaré  le  seul  et  véritable  pro- 
priétaire desdit»  deux  cent  trente-neuf  genoux  d'épinette 
rouge,  et  à  ce  que  le  Défendeur  fût  condamné  à  lui  payer  la 
somme  de  huit  cents  piastres  de  dommages,  et  les  dépens.  A 
cette  action,  le  Défendeur  plaida  d'abord  par  une  exception 
péremptuire  à  la  forme,  demandant  le  renvoi  de  l'action: 
1.  Parce  qu'il  n'était  pas  allégué  que  l'Appelant  fût  en  posses- 
sion des  genoux  ou  courbes  lors  de  l'émanation  du  bref  de 
saisie-revendication.  2.  Parce  que  l'Intimée  ne  demandait  pas, 

fiar  les  conclusions  de  son  action,  que  la  saisie-revendication 
ut  déclarée  bonne  et  valable.  8.  Parce  que  l'Intimé  ne  deman- 
dait pas  non  plus  que  les  genoux  ou  courbes  fussent  remis  en 
sa  possession.  Le  Défendeur  plaida,  en  outre,  par  une  défense 
au  fond  en  droit  et  par  une  défense  au  fond  en  fait,  et  en- 
suite par  une  exception  péremptoire  en  droit  perpétuelle.  Les 
raisons  à  l'appui  de  l'exception  péremptoire  à  la  forme  et  de 
la  défense  au  fond  en  droit  étaient  à  pou  près  les  mêmes. 
Dans  le  cours  de  l'enquête,  le  Demandeur,  ayant  fait  enten- 
dre le  nommé  Houde,  l'un  de  ses  témoins,  une  seconde  fois, 
sans  au  préalable  avoir  obtenu  permission  de  ce  faire,  le 
Défendeur  fit  motion  pour  faire  rejeter  du  record  ce  second 
témoignage  de  Houde.  Les  parties  ayant  de  part  et  d'autre 
produit  leurs  témoignages  et  été  entendues,  taîit  sur  l'ezcep- 

(1)  V.  art.  ao  et  867  C.  P.  C. 

(2)  V.  art.  272  C.  P.  C. 
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tion  à  1a  forme  que  sur  le  mérite  de  la  cause,  la  Cour 
Supérieure,  le  14  octobru,  1863,  rendit  le  jugement  suivant  : 
"  La  Cour,  considérant  que  le  Demandeur  allègue  spéciale- 
ment Que,  lors  de  l'affidavit  par  lui  fait,  pour  émaner  le  bref 
de  saisie-revendication  en  «question  en  cette  cause,  et  avant 
l'émanation  dudit  bref  du  saisie-revendication,  le  Deman- 
deur était  en  possession  du  bois  saisi  ut  revendiqué  et  qu'il 
est  suffisamment  allégué  par  le  Demandeur  que  le  Défen- 
deur s'était  illégalement  emparé  dudit  bois  pour  justifier 
l'émanation  du  bref  et  sa  demande,  et  que,  si  le  Défendeur 
se  fût  réellement  désisté  de  la  possession  du  bois  avant  l'é- 
manation du  bref,  il  était  de  son  devoir  de  plaider  ce  fait 
par  exception  spéciale  :  Considérant  que  la  déclaration  du  De- 
mandeur et  le  bref  de  saisie-revendication  doivent  être  cou- 
sidérés  comme  ne  formant  qu'un,  et  que  par  le  bref  il  est  or- 
donné quu  le  Défendeur  soit  tenu  de  montrer  cause  pourquoi 
la  saisie-revendication  ne  serait  pas  déclarée  bonne  et  valable.: 
Considérant  que  la  demande  du  Demandeur  est  à  toutes  fins 

aue  de  droit  valable,  sans  qu'il  fût  nécessaire  pour  le  Deman- 
eur  de  conclure,  par  sa  déclaration,  à  ce  que  ledit  bois  lui 
fût  l'émis,  et  qu'en  réalité  la  demande  d'être  déclaré  proprié- 
taire du  bois,  accompagnée  de  l'ordre  énoncé  en  le  oref  de 
revendication  adressé  au  Défendeur,  lui  commandant  de  mon- 
trer cause  pourquoi  la  saisie-revendication  ne  serait  pas  décla- 
rée bonne  et  valable,  équivaut  à  une  demande  que  le  bois  lui 
soit  remis,  et  qu'en  autant  cette  cour  est  justifiable  à  ordon- 
ner que  le  bois  soit  rendu  au  Demandeur  :  Considérant  que, 
dans  le  cas  de  saisie-revendication,  où  l'objet  revendiqué  est 
mis  sous  main  de  Justice,  il  n'est  pas  obligatoire  pour  le  De- 
mandeur de  laisser  au  Défendeur  l'alternative  de  payer  la 
valeur  de  l'objet.  La  Cour  renvoie  avec  dépens  l'exception 
péremptoire  à  la  forme  du  Défendeur,  ainsi  que  sa  défense  au 
fond  en  droit,  avec  dépens  :  Et  considérant  que  le  Demandeur 
ne  pouvait,  sans  un  ordre  de  cette  Cour,  faire  entendre  une 
seconde  fois  le  nommé  Houde,  accorde  la  motion  du  Défen- 
deur demandant  le  rejet  du  second  témoignage  de  Houde,  avec 
dépens  contre  le  Demandeur,  et  rejette  le  dit  témoignage.  " 
C'est  de  ce  jugement  qu'un  appel  avait  été  institué. 

AusTiK,  for  Appellant  :  It  is  submitted  that  the  ground  of 
exception  à  Ui  forme,  stating  that  he  was  not  bound  to  answer 
the  demand,  liecause  the  conclusions  of  the  déclaration  were 
altogether  insufficient,  containing  no  prayer  or  demand  that 
the  timber  in  question  should  be  restored  or  delivered  up  to 
Respondent,  the  gist  of  the  action  of  revendication,  alone  is  fa- 
tal to  not,  Respondent's  case,as,in  the  absence  of  such  prayer  or 
demand  in  the  conclusions  ofhis  déclaration,  the  Court -oelow 
could  not,  nor  can  this  Court,supply  the  omission,  notwitimtAn- 
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dirig  that  what  is  necessary  may,  io  substance,  appear  in  the 
body  ofjthe  déclaration,  or  otherwise  seem  to  be  just.  The  intro- 
duction, therefore,  in  the  judgment  referred  to,  of  the  words 
"  considérant  que  la  demande  du  Demandeur  est,  à  toutes  fins 

3ue  de  droit,  valable,  sans  qu'il  fût  nécessaire  pour  le  Deman- 
eur  de  conclure,  par  sa  déclaration,  à  ce  que  le  bois  lui  fut 
remis,  et  qu'en  realité  la  demande  d'être  déclaré  propriétaire 
du  bois,  accompagnée  de  l'ordre  énoncé  en  le  bref  de  revendi- 
cation adressé  au  Défendeur,  lui  commandant  de  montrer 
cause  pourquoi  la  saisie -revendication  ne  serait  pas  déclarée 
bonne  et  valable,  équivaut  à  une  demande  que  le  bois  soit 
remis,  et  qu'eu  autant  cette  cour  est  justifiable  à  ordonner  que 
le  lK>is  soit  rendu  au  Demandeur."  And  of  tlie  words  "  or- 
donne que  les  deux  cents  trente-neuf  genoux  ou  courbes  d'épi- 
nette  rouge  soient  remis  au  Demandeur,"constitute  an  adjudica- 
tion upon,  and  the  awarding  of  rights  beyond  those  sought  or 
asked  for  in  the  conclusions  of  Respondent's  demande,  and  the 
judgmentiu  question  is  consuquently  nuU.  The  Appellaut  also 
submits,  that,  as  Respondent  did  nut  afford  him  the  alterna- 
tive of  restoring  the  timber  or  paying  the  value  thereof,  his 
conclusions  on  this  ground  are  also  defective  and  cannot  be 
sustained. 

Cauon,  pour  l'Intimé  :  La  première  objection  soulevée  par 
l'exception  péremptoire  à  la  forme  ne  peut  pas  être  sérieuse, 
vu  qu'il  est  allégué  spécialement  dans  la  déclaration  de  l'In- 
timé qu'il  "  était  possesseur  paisible  du  bois  qu'il  revendique, 
lorsque  l'Appelant  s'en  empara  illégalement  et  contre  la  vo- 
lonté et  malgré  les  défenses  réitérées  de  l'Intimé."  Quant  à  la 
seconde  objection  contenue  dans  cette  exception  péremptoire 
à  lt>i>  forme,  contre  les  conclusions  de  la  déclaration  de  l'Intimé, 
eFe  n'est  d'aucun  poids,  parce  que  la  déclaration  et  le  bref  de 
saisie-revendication  doivent  être  considérés  comme  ne  formant 
qu'une  pièce,  et  que,  par  le  bref  il  est  ordonné  que  l'Appelant 
sera  tenu  de  montrer  cause  pourquoi  la  Hai.sie-revenaication 
ne  serait  pas  déclarée  bonne  et  valable.  Au  reste,  c'est  la  doc- 
trine qui  a  toujours  été  maintenue  par  cette  cour.  La  troisième 
objection  ne  peut  pas  être  invoquée  non  plus,  parce  que  la 
demande  de  l'Intimé  était,  à  toutes  fins  que  de  droit,  valable, 
sans  qu'il  fût  nécesstiire  pour  lui  de  conclure  à  ce  que  le  bois 
lui  fût  remis  ;  car  la  demande  d'être  déclaré  propriétaire  du 
bois  saisi,  accompagnée  de  l'ordre  conttnu  dans  le  bref  a«)ressé 
à  l'Appelant,  lui  commandant  de  montrer  cause  pourquoi  la 
saisie-revendication  ne  serait  pas  déclarée  bonne  et  valable, 
énuivaut  à  une  denmnde  que  le  bois  lui  soit  remis.  Jugement 
contii.Mé.  (15  D.  T.  B.  G.,  p.  60.) 

AusTiN,  pour  l'Appelant 

Caron,  pour  l'Intimé. 
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ffAZB  DE  L'EAU.— ORB  DE  QUBlEOi 

Queen's  Banch,  appeai.  side,  Québec,  16th  September,  1864. 

BeEore  Duval,  Chief  Justice,  Mebedith,  Mondelet, 
Drummond  and  Badolet,  Justices. 

Shaw  et  al.,  Appellants,  and  The  mator,  oouncillors  and 
CITIZEN8  OF  THE  CITY  OF  QuEBEC,  Bespondeuts. 

Jugé  :  Qu'une  bfttisM  dans  la  cité  de  Québec,  dans  la  partie  inférieure 
de  laquelle  il  y  avait  des  magasins,  dans  lesquels  il  était  vendu  des 
effets,  tant  en  nos  qu'en  détul,  et  dont  les  étages  supérieurs  étaient 
occupés  comme  Dureaux,  n'est  pas  si^ette  &ane  taxe  pour  l'eau  de  deux 
chelfna  dans  le  louis,  sur  sa  valeur  annuelle  cotisée  comme  maison  occu* 
pée  et  ne  peut  être  cotisée  que  comme  magasin  et  autres  bâtisses  sem» 
Diables,  au  montant  d'un  cheUn  dans  le  louis,  et  pas  plus. 

Meredith,  Justice  :  The  Appellants  were,  during  the  year 
1863,  proprietor.'  ''  a  building,  in  the  city  of  Québec,  wbich, 
accorcfing  to  the  aUuiission  of  the  parties,  was  used  as  follows  : 
"  in  the  lower  part,  there  were  stores,  in  which  goods  were 
"  sold,  as  well  by  wholesale  as  retail,  in  the  upper  part,  there 
"  were  offices."  According  to  the  judgment  of  the  rec(Nrder,  the 
building,  as  so  used,  bas  been  held  subject  to  a  water  rate  of  two 
shillings  in  the  pound,  on  its  assessed  annual  value.  The  Ap> 
pellants  complain  of  that  judgment,  on  the  ground  that  they 
ought  to  bave  been  held  liable  for  a  water  rate  of  one  shilling 
iu  the  pound,  only.  By  the  2nd  sec  of  the  18  Vict.,  chap.  30, 
Respondents  are  authorized  to  specify  and  déclare,  by  a  by- 
law,  that  the  proprietors  or  occupiers  of  "  bouses,  stores  and 
similar  buildings  "  in  the  city,  shall  be  subject  to  an  annual 
rate,  or  assessment  ;  which  shall  not  exceed  two  shillings  in 
the  pound  on  the  assessed  annual  value  of  "  occupied  bouses," 
and  one  half  the  amount  on  stores  and  simUar  buUdinas. 
And,  by  the  22d  Vict.,  cap.  63,  sec.  13,  it  is  provided  that  the 
word  "  store  "  (magamn)  in  the  acts  respecting  the  water- 
works  of  the  city  of  Québec  shall  be  interpreted  as  meaning 
"  buildings  used  for  the  storing  and  selling  of  goods  by  whole- 
"  sale."  The  pretension  of  Bospondents,  as  I  understand  it,  is 
that  tlie  building  in  question  is,  not  a  "  store,"  (magasin), 
within  the  meaning  of  the  22d  Vict,  but  is,  at  least  in  one 
sensé  of  the  word  "  house  "  "  an  occupied  house,"  and  that, 
therefore,  it  is  subject  to  the  assessment  of  two  sbillir^  in 
the  pound.  But  tbis  pretension  is  subject  to  the  grave  objec- 
tion that  it  deprives  the  words  of  the  statute  "  and  similar 
buildings  "  of  ail  effect.  The  leamed  counsel  for  Bespondent 
has  felt  embarrassed  by  the  words  to  which  I  hâve  lust  od- 
TOME  XIII.  20 
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verted  ;  and,  in  order  to  relieve  the  case  frpm  the  difficulty, 
has  submitted  the  followîng  argument:  "  Quant  aux  mots  et 
autres  bâtisses  semblables  dont  se  sert  le  législateur,  ils  doivent 
se  rapporter  au  mot  magasin,  autrement  ils  ne  signifieraient 
rien.  En  effet,  qu'est-ce  qu'une  bâtisse  semblable  à  un  magasin  ? 
rien  autre  chose  qu'une  bâtisse  qui,  n'étant  pas  de  sa  nature 
un  magasin  (store),  (par  exemple  une  maison  d'habitation 
convertie  en  magasin)  est  employée  comme  magasin  suivant 
la  signification  de  ce  mot  donnée  par  l'acte  22  Vict.,  (1859)' 
ch.  63,  ci -dessus  cit^."  But  it  i&  plain  that  a  "  maison  d'habita- 
tion convertie  en  Tnagasin,  and  used  for  the  storing  and  selliug 
of  *'  goods  by  wholesale,"  wpuld,  when  so  changed  and  used, 
be,  even  in  the  strictéat  sensé  of  the  words,  "a  store "^("iwa- 
gasin),  within  the  meaning  of  the  22d  Vict.  ;  and,  therefore, 
the  interprétation,  contended  for  by  Respondents,  in  eâect, 
causes  the  législature  to  say,  that  the  lower  rate  of  assessment 
shall  be  payable  upon  stores  (magasins)  and  no  other  build- 
ings, whereas  what  the  legistature  ha8|  said  is,  that  the  lower 
assessment  shall  be  payable  upôn  stores  and  "  similar  build- 
ings." M.oreover,  under  the  interprétation  contended  for  by 
Respondents,  wholesa|le  stores  would  be  subject  to  a  water  rate 
of  s.  only  in  the  £  ;  whilst  retail  stores  would  be  subject  to  a 
water  rate  of  2s.  Now,  the  protection  against  fire,  resulting 
from  an  abundant  supply  of  water,  was  one  of  the  grounds 
upon  wl^ich  the  establishment  of  our  water  works,  and  the 
conséquent  levying  of  water  rates,  v«ras  allowed  by  the  législa- 
ture ;  and,  as  the  property  protected  in  wholesale  establish- 
ments is  often,  if  not  generally  speaking,  of  greater  value 
than  the  property  in  retail  establishments,  I  cannot  see  why 
•  the  water  rate  on  a  building  of  the  assessed  an.iual  value  of 
£100  should  be  £5,  if  occupied  as  a  wholesale  store,  and  £10 
if  occupied  as  a  retail  store.  I  shall  now  in  a  very  few  words 
give  my  own  view  of  the  statute.  The  word  "  house  "  in 
english,  and  "  maison  "  in  french,  is  frequently,  if  not  most  com- 
monly,  used  as  équivalent  to  *'  dwelling  house  ;  "  I  think  it  is 
in  this  sonse  that  it  has  been  used  by  the  législature  in  the 
statùte  under  considération.  This  reasonably  may  be  inferred 
from  the  word  "house  '*  rtiaison,  being  used  in  the  provision 
in  question,  not  as  including  "  stores  and  similar  buildings," 
but  in  contradistinction  to  "  store  and  similar  buildings.  " 
With  comparativoly  few  exceptions  the  buildings  in  a  city 
intended  for  the  use  of  man,  may  be  divided  into  those  used 
as  dwelling  houses,  and  those  ueed  for  the  purposes  of  busi- 
ness. This,  it  secms  to  me,  is  the  division  which  the  législa- 
ture had  in  view  in  the  provisions  under  considération.  Ail 
dwelling  hoûses,  used  assuch,  corne  under  the  hoad  of  "  occu- 
pied lioiïses,"  and  ail  buildings  used  for  the  purposes  of  busi- 
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ness, corne  uuder  the  head  of  "  stores  and  siuiilar  buildings," 
If  the  law  be  thus  understood,  the  reason  for  subjecting  "  oc- 
cupied  houses  "  to  a  tnuch  higher  w  ater  rate  than  "  stores  and 
similar  buildings,"  is  obvions,  it  being  certain  that,  generally 
speaking,  the  supply  o^  water  required  for  dwelling  houses 
(where  water  is  used  for  cooking,  washing  and  other  domes- 
tic  purposes)  is  greater  than  the  supply  necessary  for  houses 
used  for  the  purposes  of  business.  There  are,  it  is  true,  some 
business  establishments  which  require  a  much  larger  supply 
of  water  than  any  dwelling  house  ;  but  such  establishments 
ought  to  be  subjected  to  a  spécial  rate,  and  it  would  obvious- 
ly  be  unjust  to  subject  ail  buildings  occupied  for  the  purposes 
of  trade  and  business,  to  a  heavy  water  rate,  in  conséquence  of 
il''  iiparatively  trifling  number  of  establishments  requiring 
:i  unsually  large  supply.  Iti»  true  that,  if  the  statute  ought 
to  be  interpreted  as  1  think  it  ought  ;  it  could,  without  diffi- 
culty,  hâve  been  more  cleary  worded  ;  but  that  objection  is  of 
no  weijrht  because  it  could  be  urged,  with  equal  force,  against 
any  int  i^  .tation  of  the  provision  in  question.  As  to  the 
provision  contained  in  the  22d  Victoria  above  adverted  to, 
and  to  which  our  attention  was  drawn  at  the  argument,  I  do 
not  think  it  eau  affect  the  présent  case  ;  because,  although  it 
defui-M  t'ie  Word  "store,"  it  does  not  assist  us  in  giving  a 
to  the  words  "  similar  buildivgs  ;  "  and  it  is  there 
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the  difficulty  lies.  Upon  the  whole,  it  seems  to  me  that,  even 
according  to  the  rules  of  interprétation  applicable  to  statutes 
generally,  the  building  of  Défendant,  in  the  lower  part  of 
which  "  goods  were  sold,  as  well  by  wholesale  as  retail,  and  in 
"  the  upper  part  of  which  there  were  offices  '"  may,  as  regards 
water  rates,  oe  considered  similar  to  buildings  used  for  the 
storing  and  selling  of  goods  by  wholesale  ;  and,  therefore,  that 
it  ougiit  to  be  held  subject  to  the  lower  of  the  two  water 
rates,  and,  even  if  the  case  admitted  of  doubt,  Appellants 
ought  to  hâve  the  benefit  of  such  doubt,  the  rule  being  that 
statutes  imposing  taxes  or  other  burdens  upon  the  subject  are 
to  bfc  strictîy  construed. 

The  court  seeing  the  admission,  to  the  effect  that  the  build- 
ing belonging  to  Appellants,  on  account  of  which  the  arreara 
of  water  rates  claimed  by  Respondents  arealleged  to  be  payable, 
vas  used  as  follows  :  "  in  the  lower  part,  there  were  stores  in 
which  goods  were  sold,  as  well  by  wholesale  as  retail,  and,  in 
the  upper  part,  there  were  offices."  Considering  that  the  said 
Ituilding  so  used  cannot  be  considered  an  "  occupied  house," 
within  the  meaning  of  the  provip"'  l  statute  under  which 
Kespondents  are  empowered  to  levj  a  water  rate  or  tax, 
within  the  limits  of  the  city  of  Qiiebec.  And,  therefore,  in  the 
judgment  of  the  court  below,  coudemning  Appellants,  as  the 
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proprietors  of  the  said  building,  to  pay  a  water  rate,  or  tax,  on 
account  of  the  8aid  building  as  if  it  were  an  "  occupied  house  " 
within  the  meaning  of  the  said  statutes,  there  is  error  ;  doth, 
in  conséquence,  reverse  the  judgroent  rendered,  by  the  recorder, 
on  the  llth  day  of  April,  1854.  And,  proceeding  to  render  the 
judgment  which  the  said  recorder  ought  to  hâve  rendered  in 
the  premises  :  Considering  that  the  arrears  of  the  said  water 
rate,  due  by  Appellants,  on  account  of  the  said  building,  to 
Respondents,  for  the  period  mentioned  in  their  account 
amounted  to  the  sum  of  $48.50,  and  to  no  greater  sum.  Seeing 
it  is  admitted  that  the  said  sum  was  tendered,  &;c.  (15  D.  T. 
B.  a,  p.  65.) 

Vannovous,  for  Appellants. 

BAïUiAROÉ,  for  Respondents. 


r«' 


BESPOinABnifB.-REIO]IQnAOB. 

QufiEN's  Bench,  Appeal  Side,  Québec  Ist  December,  1864. 

Before  Duval,  Ghief-Justice,  Aylwin,  Mereditu,  Mondelet 
and  Drummonb,  Justices 

The  St.  Lawrence  Tow  Boat  Company,  Appellants.  and 
JoLY,  Respondent. 

Jugé:  Qaele  propriétaire  d'un  vapeur  remorquant  des  radeaux  est 
reapoufsable  pour  l'amarrage,  pendant  le  traiet  des  radeaux  remorqués, 
appartenant  à  des  tiers,  envers  le  propriétaire  du  quai  où  tels  radeaux 
ont  été  ainsi  amarrés. 

The  action  below  was  for  the  mooring  of  certain  steamboats 
belonging  to  Appellants,  and  also  for  the  mooring  of  rafts 
belonging  to  third  parties  amounting  to  one  hundred  and 
twenty  dollars.  The  Respondent  allégea  that  Appellants  towed 
the  rafts  in  question  for  a  stated  price,  which  covered  the 
whole  trip,  and  that  they  were  bound  to  uay  the  expenses 
incidental  to  navigation,  and  that,  if  they  paid  money  for 
mooring,  &c.,  necessary  for  the  préservation  of  such  rafts,  they 
had  a  Jien  for  the  repayment.  That  Respondent  did  not  know, 
and  had  no  means  of  knowing  to  whom  the  rafts  belonged, 
and  that  it  was  very  easy  For  Appellants  to  charge  the 
owners  of  the  rafts  with  the  mooring  before  they  al- 
lowed  theni  to  go  out  of  their  possesoion,  while  it  would 
be  perfectly  impossible  for  Respondent  to  follow  each  raft 
down  to  its  final  destination  with  a  view  to  getting  paid.  That 
thèse  rafts  were  brought  to  the  wharf  and  moored  there  by 
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the  steamers,  and,  consequently,  Appellants  were  liable  for 
their  mooring.  That  it  was  for  the  davantage  of  the  steamers 
that  the  rafts  were  so  moored,  as,  if  towed  against  the  tide, 
or  in  high  winds,  they  must  either  hâve  anchored  or  kept 
steam  up  without  making  headway.  The  Appellants  offered  a 
confession  for  the  mooring  of  the  steamers,  but  denied  ail 
liability  for  that  of  the  rafts,  and  expressly  denied  ail  the 
matters  of  fact  alleged  in  the  déclaration.  The  Appellants  were 
condemned  to  pay  Respondent,  and  from  that  judgment  they 
appealed. 

Alleyn,  for  Appellants  :  It  is  in  évidence  that,  by  the  agree- 
ments  between  Appellants  and  the  owners  of  rafts  towed  by 
them,  ail  expenses  were  to  be  paid  by  the  «vners  ;  that,  when- 
ever  the  rafts  moored  to  Respondent's  wharf,  it  was  at  the 
spécial  request  of  the  persous  in  charge  of  the  rafts,  which 
always  had  crews  on  board  ;  that  the  steamers,  after  shoving 
the  rafts  near  the  wharf,  anchored  themselves  at  a  distance 
from  the  wharf,  having  no  connection  whatever  with  the 
rafts,  which  had  previously  cast  off  the  ropes  which  had  at- 
tached  them  to  the  steamers.  From  the  form  of  the  action, 
Respondent  evidently  relies,  not  on  a  oontract,  but  on  a  sup- 
posed  Quasi  obligation,  arising  out  of  the  presumed  benent 
derivea  by  Appellants  by  the  rafts  being  moored  while  the 
tide  was  rising,  and  so  saving  them  additional  expense,  and 
from  a  natural  obligation  from  the  asserted  impossibility  of 
finding  out  the  owners  of  the  rafts.  But,  it  seems  clear  that 
the  contract  was  between  the  owners  and  Respondent,  and 
that  no  such  natural  obligation  could  found  an  action. 

JoLY,  pour  l'Intimé  :  Les  Appelants  ont  fait  reposer  leur 
défense  sur  le  fait  que  les  radeaux  ou  trains  de  Dois  qu'ils 
remorquaient  n'étaient  pas  leur  propriété,  et  que,  partant,  ils 
ne  pouvaient  être  responsables  envers  l'Intime  ;  que  l'on  avait 
présumé  une  quasi-obligation  de  la  part  des  Appftlants  résul- 
tant de  l'avantage  qu'ilf  retiraient  de  ce  que  les  radeaux  ou 
trains  de  bois  étaient  amarrés  au  quai,  &c.  En  effet,  les  va- 
peurs de  l'Appelante  amènent  les  radeaux  au  quai  pour  les 
empêcher  d'égrainer,  et  ces  vapeurs  en  retirent  un  avantage 
direct  ;  mais,  même  dans  le  cas  où  il  n'en  serait  pas  ainsi,  et 
où  tout  l'avantage  ne  serait  que  pour  les  radeaux,  l'Appelante 
a  le  droit  de  refuser  de  délivrer  ce^  radeaux,  j-squ'à  ce  qu'elle 
ait  été  remboursée  du  montant  qu'olte  a  dépensé  pour  les  mettre 
en  sûreté.  (1)  Mais  le  fait  que  "  dans  tous  les  cas,  l'Appelante 

(1)  Pardeuua,  Droit  C!oinmercial,  No  546,  où  il  eat  dit  que  le  voilutier,  au- 
quel TÂppelante  peut  être  aaaimilée,  a  une  action  pour  être  payé  des  dé- 
penses par  lui  faites  pour  la  conservation  de  la  chose  ;  il  a,  en  conséquence, 
un  privilège  qui  subsiste  tant  que  la  chose  est  entre  ses  mains.  L'Intimé  con- 
sidère que  l'axistanoe  de  oe  privilège  est  admise  par  tous  l«s  auteurs. 
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"  retire  un  grand  avantage;  chaque  fois  qu'dle  amène  de9  ra-. 
"  deaux  au  quui  de  l'Intimé,"  doit  suffire  pour  établir  la  jus- 
tice du  jugement  rendu  en  faveur  de  l'Jntimé,  dont  est  appel. 
Qui  commodum  sentit  débet  sentire  omis.  C'est  un  de  ces 
quasi -contrats  décrits  par  Pothier,  Traité  des  Obligaticms,  No. 
114  :  "  Dans  les  quasi -contrats,  il  n'intervient  aucun  consen- 
"  tement,  et  c'est  la  loi  seule  ou  l'équité  naturelle  qui  produit 
"  l'obligation,  en  rendant  obligatoire  le  fait  d'où  elle  résulte. 
"  C'est  pour  cela  que  eus  faits  sont  appelés  quasi-contrats; 
"  parce  que  sans  être  des  contrats,  ni  encore  moins  des  délits, 
"  ils  produisent  des  obligations  comme  en  produisent  les  con- 
"  trats. 

Drummond,  Justice  :  The  Respondent,  Gaspard-Pierre-Gus- 
tave Joly,  Plaintiff  in  the  Court  below,  is  proprietor  of  a 
wharf,  on  the  River  St  Lawrence,  at  Platon-Point,  about  half 
way  between  Québec  and  Three-Rivers.  Joly  holds  this  wharf 
under  Letters  Patent  from  the  Provincial  Government,  and, 
as  to  the  charges  claimable  by  him,  for  the  use  thereof,  they 
were  determined  by  a  tarif  approved  by  the  Governor  in 
Council,  and  published  in  the  Canada  Gazette,  according  to 
the  requirements  of  his  Patent.  The  Appellants  "  The  St.  La- 
wrence Tow  Boat  Company,  "  were  incorporated,  by  the  act 
26  Vie,  chap.  59,  for  the  purpose  of  towing  rafts  ;  and  pos- 
sess  a  number  of  steamers  used  by  them  in  that  service.  The 
Respondent  sued  Appellants  for  wharfages  due  for  the 
use  of  the  said  "  Platon-Point  Wharf"  by  certain  steam- 
boats  belonging  to  Appellants,  and  by  certain  cribs  and 
rafts  brought,  in  tow,  to  the  wharf  in  question  by  those 
steamboats,  during  the  season  of  navigation  of  1863.  The 
sum  demanded  by  this  action  was  $187,  but  Respondent 
having  ascertained  that  some  of  the  steamboats,  against 
which  charges  had  been  made  in  his  account,  did  not  belong 
to  th?  Sî  Lawrence  Company,  filed  a  retraxit,  reducing  his 
demanu  J130.50.  The  Appellants  confessed  judgment  for 
the  sum  oi  ten  dollars  and  fiity  cents,  amount  of  wharfage  on 
the  steamboats  belonging  to  them,  which  had  been  moored  at 
Respondent's  wharf  ;  but  refused  payment  of  wharfage  upon 
the  rafts,  denying  ail  liability  for  them.  It  is  proved  tnat 
Appellants  contract  with  owners  of  rafts  to  convey  them 
from  the  ertibonchure  of  the  Ottawa,  or,  as  it  is  there  more 
generally  called,  La  Rivière  des  Prairies,  as  the  eastern  ex- 
tremity  of  the  island  of  Montréal  ;  or  from  some  other  point, 
on  the  St.  Lawrence,  to  Québec,  for  a  fixed  price  ;  without 
regard  to  the  time  or  expense  incurred  by  the  company. 
Under  a  contract  of  this  kind,  although  the  foreman  of  the 
raft  takon  in  tow  is  master,  for  the  purpose  of  providing  for 
the  wants  of  his  men,  and  maintaining  order,  the  towing  boat 
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has  the  exclusive  contrql  of  the  içoveinents  of  jUie  raft»  an^. 
every  moyement  or  stoppage,  cf.  the  st^amboa^,  of.  the  raU^ 
must  be  vie^wed,  in  so  li^r  as-  third  parties  t^  conceiméd, 
as  Kaving  been  resorted  to' by  him,  for  tl^Q  intere^t  Qf  t^hei 
Company.  Now,  it  appears.by  the  évidence  oî\  both  sides^that 
thèse  stoamboat^  with  ràfts  in  tow,  frequejntly  meet  the  rising 
tide  at  Platon-Point,  and  that.  on  such  occasions,  they  ^usjb 
either  con*4nue  tg  struggle  vainl^  againsl^  it,  at  a  great  ex- 
pense  of  fuel,  steam  and  labor,  even  in  fine  weather,  apd  at; 
the  risk  of  having  th,e  .l'afts  broken  up  (égrainées)  wh^n  the 
winoi  i»  high,  or  else  they  must  moor  at  Joly's  whm*i,  an(i' 
they  usually  choose  the  latter  alternative.  The  steaviboat 
turns  it's  bow  upon  the  raft,  and  drives  it  up  to  thé.  wharf, 
to  which  it  is  niôored.  It  matters  not  by  whom  the  ropes  are 
attached  ;  the  act  is  that  of  the  captain  of  the  towing  boat, 
and  of  the  company  ht  '^présents.  Then,  upon  the  tum  of 
the  tide  the  steamer  takes  the  raft  again  in  tow,  and  proceeds 
towards  the  point  to  which  the  company  was  bound  to  carry 
it,  in  pursuance  of  their  contract  with  the  owners.  To  shew 
the  advantages  derived  by  Appellants  from  Réspondent's 
wharf,  I  quotc  the  foUowing  ex  tracts  from  the  eviaence  ad- 
duced.  James  Thurber,  a  gentleman  who  was  brought  up  in 
the  neighborhood  of  "Platon  Point,"  and  still  résides  there, 
says  :  "  A  ma  connaissance,  quand  les  steamboats  vont  s'amar- 
"  rer  avec  leurs  cages,  dabs  le  beau  temps,  au  commencement 
"du  montant,  c'est  pour  s'épargner  des  dépenses  en  charbon 
"  ou  en  bois,  et  quand  ils  vont  s'amarrer  là,  dans  le  mauvais 
"  temps,  c'est  pour  empêcher  les  cages  d'être  emportées  et 
"  égrainées.  C'est  un  avantage  pour  les  steamboats  et  pour  les 
"  cages,  parce  que  les  steamboats  sont  obligés  de  rendre  les 
"  cages  à  Québec  ;  et,  quand  elles  s'égrainent,  cela  leur  fait 
"  perdre  du  temps  pour  les  rassembler  et  leur  fait  faire  des 
"  dépenses."  And  Hammond  Gowen  déposes  as  foUows  :  "  I 
"  havc  seen  the  raftfi  and  steame.rs  moored  to  the  wharf  of 
"  Pointe-Platon  in  perfectly  line  weather.  when  there  was  no 
"  wind  blowing,  and,  as  far  as  I  could  judge,  no  danger  of  the 
"  rafts  being  wrecked,  if  the  steamers  had  not  taken  the  pre- 
"  caution  of  mooring  them  to  the  wharf.  And,  although  I  am 
"  no  sailor,  and  do  not  understand  shipping  matters,  I  bave 
"  no  hésitation  in  saying  that  the  steamers  brought  the  rafts 
"  to  the  wharf,  for  their  own  convenience  :  because,  when 
the  tide  rises,  the  steamer  cannot  make  way  against  it, 
with  the  raft  in  tow.  I  bave  oftenwatched  a  steamer  with 
a  raft  in  tow,  steaming  hard.  for  the  five  hours  during  which 
the  tide  rises,  without  apparently  making  a  league,  down 
the  river  :  so  I  should  judge  that  a  steamer  coming  to  the 
wharf,  with  a  raft  in  tow,  at  the  rising  of  the  tide,  would. 
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"  s»tarally,8ave  a  great  deal  of  fuel.without  loeing  any  time." 
Jl;#miears,  therefore,  dearly  that  the  rafts  in  questions,  hav- 
iag  oieen  moored  to  Respondent's  wharf,  by  the  command  or 
pcmiflsion  of  the  eaptain  in  charffe  of  steamboats  belon^ng 
to  Appellants,  and  in  view  of  their  convenience  and  profit,  a 
miasi  contrcict  has  arisen  between  Respondent  and  Appellants, 
for  the  wharfaffe  duc,  as  well  upon  the  rafts  as  upon  the 
steamers  them8elve&  It  ill  becomes  Appellants  to  plead  that 
Respondent  should  go  in  quest  of  the  owners  of  the  rafts 
for  nis  wharfage  dues  thereon,  when  it  is  proved  that  Res- 
pondent's agent,  taking  a  ncedless  précaution,  went  to  ask  at 
their  ofiSoe,  the  names  of  thèse  mon  ;  and  was  corsely  told  to 
go  and  enquire  elsewhere. 

The  ju(4pnent  of  the  court  below  is  confirmed,  with  costs. 
MoNDBLET,  justice,  disamtiente.  (15  D.  T.  B.  C,  p.  70.) 

Allstn  and  Alleyn,  for  Appellanta 

JoLT,  for  Respondent. 


TBnB.— CDUUDfR  DE  fRODBLE.— DEPERS. 

SUPERIOR  Court,  in  Review,  Montrésil,  25th  January,  1863. 

Betore  Smith,  Berthelot  and  Monk,  Justices. 
Tetbbau  DIT  DucHARME,  Plaintiff,  V8.  Bouvier,  Défendant 

Dans  une  action  par  un  bailleur  de  fonds  contre  un  acquéreur  pour 
recouvrer  $1,216.66,  le  prix  d'un  immeuble,  le  Demandeur  all^a  dans 
sa  déclaration  que  deux  hypothèques  au  montant  de  $766.66  existaient, 
affectant  la  propriété  vendue,  et  offrit  de  fournir  bonnes  et  suffisantes 
cautions,  avec  hypothèque,  que  le  Défendeur  ne  serait  pas  troublé  en 
raison  desdites  hypothèques. 

Le  Défendeur  plaida  par  exception  l'existence  desdites  hypothèques, 
et  son  droit,  en  vertu  de  la  81e  sec.  du  état.  cons.  du  B.  C.,  ch.  36,  de 
retenir  entre  ses  mains  le  principal  et  les  intérêts,  et  concluant  qu'à 
moins  que  le  Demandeur  ne  donnftt  caution  dans  un  délai  à  être  fixé  par 
la  cour,  que  son  action  fût  renvoyé  avec  dépens,  et  le  Défendeur  dé- 
claré avoir  droit  de  retenir  les  sommes  réclamées. 

Le  Demandeur,  avec  sa  réponse  à  ce  plaidoyer,  produisit  des  quittances 
dûment  enregistrées  de  ces  deux  hypothèques. 

Jugé:  Que  le  Demandeur  avait  droit  d'obtenir  jugement  pour  le 
montant  dû,  a^  ec  les  frais  de  l'action  et  de  la  contestation  contre  le 
Défendeur.  (1) 

The  action  was  brought  to  recover  the  sum  of  7,300  livres 
ancien  oov/rê  ($1,216.  66),  being  the  whole  prix  de  vente, 
under  a  deed  of  sale  from  Plaintiff  to  Défendant,  of  the  llth 
August,  1863.  By  his  deolaitition,  Plaintiff  notified  Défen- 
dant that  the  land  v^âs  hypothecated  in  favor  of  Pierre 
Paul  Lacroix,  for  4f,f:00  Iwres,  and  for  400  livres,  in  favor 

0)  V.>Mrt.  1S8S  a  0.  et  478  C.  P.  0. 
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of  Denis  Prévost,  ofTering  also  to  fumish  good  and  suffîcient 
security,  with  an  hypothèque  on  immoveable  property,  to 
secure  Défendant  from  the  effects  of  thèse  mortgages,  and, 
by  his  conclusions,  pmyed  €Lote  of  his  offer,  and  for  a  judg- 
uient  for  the  7,300  livres,  with  costs.  By  his  plea,  Défendant 
set  up  an  indebtedness  to  him,  by  Plaintiff  in  certain  sums, 
thereby  making  the  balance  due  only  $1,110.41,  and  set  up 
also  the  hypothèques  $4,600.  Conclusions  :  That  it  be  declared 
that  thèse  kypotnèques  affected  the  property  sold,  that  Defcn- 
dant  had  just  reason  to  apprehend  trouble,  and  had  a  right 
to  retain  in  his  hands  the  sum  sought  to  be  racovered  (la 
somme  réclaTnée)  so  long  as  Plaintiff  had  not  caused  the 
trouble  to  cease,  and  caused  the  registered  hypothèques  to  be 
discharged  within  a  delay  to  be  fixed,  and  that  Défendant  be 
authorized  to  retain  in  his  hands  the  sum  claimed  and  that 
Plaintifi  's  action  be  dismissed,  unless  good  and  sufficient 
security  were  given  within  the  delay  fixed,  and  that,  in 
default  thereof,  Défendant  be  authorized  to  keep  the  monies 
due  in  capital  and  interest,  and  that  Plaintiff's  action  be  dis- 
missed with  costs.  Answer  of  Plaintiff:  That  Défendant  could 
not  obtain  the  dismissal  of  the  action,  the  debt  claimed  being 
due,  but  could,  at  most,  only  obtain  a  sursis  or  stav  of  the 
conclusions  of  PlaintifTs  action,  until  security  was  given  ;  he 
produced,  with  his  answer,  dîscharges  of  the  hypothèques  duly 
registered,  and  prayed  acte  that  the  sum  of  $1,110.41  was  the 
omy  sum  due,  and  for  the  dismissal  of  the  exception,  with 
costs. 

Berthelot,  Justice:  The  question  raised  was  as  to  the 
opération  of  the  31st  section  oi  the  Con.  Stat.  of  L.  C,  chap.  36. 
"  If  the  purchaser  uf  any  real  estate  be  troubled  or  bas  just 
"  cause  f»  fear  that  he  will  be  troubled  by  any  hypothecary 
"  or  revendicatory  action,  he  shall  be  entitled  to  delay  the 
"  paymer*j  of  the  purchase  money  until  the  vendor  bas  removed 
"  such  trouble,  unless  the  vendors  prefer  to  give  security,  or 
"  unless  it  was  stipulated  in  the  contract  of  sale  that  the  pur- 
"  chaser  should  pay  notwithstanding  such  trouble  or  the  fear 
"  thereof."  The  main  question  was  as  to  costs.  In  the  case  of 
Paquet  vs.  Miclette,  (1)  it  was  îiold,  by  Judge  Badgley,  that, 
with  a  clause  of  franc  et  quitte  in  the  deed,  the  seller  would 
get  judgment  with  costs  against  the  purchaser,  provided  there 
remained  enough  in  Defendant's  hands,  after  pay  ment  of  the 
sum  sued  for,  to  warrant  him  from  trouble.  In  Bemesse  dit 
Blondin  vs.  Madon,  (2)  the  vendor  who  had  not  offered  secu- 
rity by  his  action,  or  answered  the  plea,  was  held  liable  for 

(1)  8  R.  J.  R.  Q.,  p.  78. 

(2)  12  R.  J.  R.  Q.,  p.  5. 
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the  costs  of  the  action.  The  only  ciase  whére  a  Defendarit 
ought  to  get  costë  would  be  where,  before  action,  he  tendered 
the  amount  due,  and  notified  the  vendor  to  remove  the  hypo- 
thèques upon  the  land.  If.  notwithstanding  such  tender,  the 
vendor  should  bring  an  action  «thout  removing  the  hypo- 
thèqtbes,  or  giving  security,  ho  ougnt  to  pav  Defendant's  costs. 
This  was  not  the  case  hère.  The  Plaintif!  notified  Défendant 
of  the  existence  of  the  hypothèques,  and  offered  security,  he 
afterwards  got  the  hypothèques  duly  discharged,  and  yet  De- 
fendant  insista  on  the  disraissal  of  the  action,  with  costs.  He 
could  not  concur  in  this  pretension. 

JuDQMENT  :  "  La  Cour,  considérant  que,  par  les  conclusions 
de  son  action,  le  Demandeur  demande  acte  des  offres  qu'il  fait 
de  donner  bonne  caution  au  Défendeur,  qu'il  ne  sera  pas  trou- 
blé comme  propriétaire  et  détenteur  de  l'immeuble  qu'il  lui  a 
vendu,  à  raison  des  deux  créances  hypothécaires  au  paiement 
desquelles  était  affecté  ledit  immeuble,  et  mentionnées,  tant 
dans  la  déclaration  que  dans  l'exception,  ainsi  qu'il  y  é  ait 
tenu  par  la  section  trente-et-unièine  du  chapitre  trente-six 
des  Statuts  Refondus  pour  le  Bas-Canada  :  Considérant  que 
le  Demandeur,  avec  ses  réponses  à  l'exception  du  Défendeur, 
a  produit  les  quittances  des  créanciers  desdites  deux  créances 
hypothécaires,  et  que,  par  conséquent,  le  Défendeur  n'est  plus 
exposé  à  être  aucunement  troublé  comme  détenteur  dudit 
immeuble,  et  que  le  Défendeur  ne  peut  plus  se  refuser  au 
paiement  do  ce  qu'il  redoit  au  Demandeur  sur  le  prix  de 
vente.  Vu  l'insuffisance  des  offres  et  des  conclusions  du  Dé- 
fendeur en  son  plaidoyer,  a  condamné  et  condamne  le  Dé- 
fendeur à  payer  au  Demandeur  la  somme  de  $1110.41,  étant 
la  balance  restant  due  sur  l'acte  de  vente  du  onze  août  1863,reçu 
devant  Geotfrion  et  confrère,  notaires,  consenti  par  le  Deman- 
deur au  Défendeur  d'un  immeuble  y  désigné,  avec  intérêts, 
ex  natura  rei,  sur  la  susdite  somme,  depuis  le  premier  no- 
vembre, 1863,  jusqu'à  parfait  paiement,  et  les  dépens."  The 
foUowing  were,  in  effect,  the  reasons  urged  for  Défendant 
in  the  Court  of  Review.  1.  Because  costs  were  given  to  Plain- 
tifF,  whereas,  in  law,  they  should  hâve  been  given  in  favor  of 
Défendant.  2.  Because  the  production,  subséquent  to  the  fîling 
of  the  exception,  of  the  discharges  filed,  shewed  Défendant 
was  entitled  to  urge  the  trouble  set  up,  and  whicli  was  only 
put  an  end  to  subsequently  to  the  exception,  and,  therefore, 
costs  'should  hâve  been  given  against  PlaintifT.  3.  Because 
PlaintifTs^  action  could  not  hâve  succeeded,  without  the  pro- 
duction of  the  discharges,  and  thèse  being  produced  posterior 
to  his  action,  he  was  not  entitled  to  costs. 

Smith,  Justice,  held  that  the  judgment  brought  up  for  review 
must  be  confirmed.  The  Plaintiff  had  notified  Défendant  of 
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the  hypothéquée  upon  the  property,and  had  caused  them  to  Le 
duly  discharged.  The  conclusions  of  Defendant's  exception  did 
not  touch  tho  case  of  the  hypothèques  being  discharged.  They 
prayed  the  disinissal  of  the  action,  with  costs  in  case  security 
was  not  given  within  tho  delay  to  be  tixed  by  tho  court. 

Jugement  confirmé  avec  dépens  contre  le  Défendeur."  (15 
D.  T.  B.  C,  p.  76.) 

MoRiN  and  Marchand,  for  Plaintiff. 

Archambault,  for  Défendant. 


VBHTB.— OAAMTB  DE  TROUBLE.— DBPB1I8. 

SuPERiou  Court,  in  review,  Montréal,  25  janvier  1865. 
Before  Smith,  Berthelot  and  Monk,  Justices. 
Thompson,  Plaintiff,  va.  Thompson,  Défendant. 

Jugi  :  lo.  Que,  lorsque  dans  une  action  pour  balance  du  prix  de  vente 
d'un  immeuble,  en  vertu  d'un  acte  de  vente  par  le  Demandeur  au  Défen- 
deur, exécuté  on  1861,  le  Défendeur  ayant  plaidé  en  vertu  du  Stat.  Con. 
du  Ban-Canudu,  chap.  86,  ner.  31,  comme  trouble,  qu'il  y  avait  des  arré- 
rages de  cens  et  rentes  ()our  dix-neuf  ans  depuis  la  date  d'un  acte  con- 
senti par  la  niôre  du  Demandeur  au  Défendeur,  daté  en  1842,  la  cour 
{tréttumera  que  le  Dt'-feudeur  «'tait  en  possession  de  l'immenMe  depuis 
a  date  dudit  acte  de  1842,  invoqué  par  lui,  jusqu'à  la  date  du  second 
acte. 

2o.  Que  conimn  tel  détenteur  les  cens  et  rentes  étaient  dus  par  lui,  et 
il  ne  sera  pas  onlonné  que  cautionnement  foit  donné  pour  le  garantir  de 
tels  cens  et  renies. 

3o.  Que  le  Demandeur  a  droit  en  pareil  cas  aux  frais  contre  1e.Défen- 
deur,  nonobstant  que  par  le  jugement  il  lui  soit  ordonné  dedonnefcaution 
contre  une  léclamation  de  propriété  de  la  part  du  vendeur  antérieur  et 
sans  qu'il  eût  été  offert  de  cautionnement  avant  ou  par  son  action. 

This  was  an  action  brought  in  the  Superior  Court,  St.  Hya- 
cinthe, on  a  deed  of  sale  of  the  26th  February,  1861,  from 
Plaintiff,  of  a  lot  of  land  in  the  seigniory  of  Monnoir,  for 
81,055.32,  the  sum  demandod  hy  the  action  being  $527.66  The 
plea  set  up,  lo  That,  in  the  deed  of  sale,  Plaintiff  declared  his 
title  to  the  land  to  l:>e  thut  of  sole  heir  to  his  deceased  father 
James  Thompson  ;  2o  a  sale  by  Jane  Spaulding,  widow  of 
James  Thompson,  to  Defemlant,  by  notarial  deed  of  24th  Oc- 
tober,  ]  842.  That,  as  such  vendor,  she  could  enforce  payment 
of  the  purchase  money  or  revendicate  the  property.  That, 
moreover,  the  late  James  Thompson  left  two  children  namely  : 
Plaintiff  and  Adeline  Thompson,  then  and  now  aminor,  who 
wotild  be  proprietors  par  ivdivis  of  the  land,  each  for  one 
half,  on  the  suppo.sition  that  it  had  not  been  left  to  the  widow 
under  the  hushaniFs  will.  That,  moreover,  there  was  due  to 
the  seignior  for  arrears  of  seigniorial  duos,  from  the  llth  No- 
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vember,  1843,  to  the  llth  November,  1860,  the  sum  of  £23 
16  5,  for  which  the  land  in  question  was  hypothecated.  That 
therefore,  Défendant  had  been  troubled  in  his  possession.  Con- 
clusion :  That  payment  of  the  sum  demanded  be  delayed  un- 
til  the  registration  of  the  deed  from  Mrs.  Thompson  in  the 
registry  office,  be  made  to  disappear,  that  security  be  given 
that  Défendant  shall  not  be  troubled  by  her  or  by  Adeline 
Thompson,  or  by  the  seignior  of  Monnoir,  for  the  £23  16  5, 
and  that,  in  default  of  giving  such  security,  within  a  delay  to 
be  tixed,  Plaintiff's  action  be  dismisaed  with  costs,  and  that, 
in  case  security  should  be  given  by  Plaintiff,  he  should  still 
be  condemned  to  costs.  Spécial  Answer,  that  the  cens  et  rentes 
from  1843  to  1860,  £23  16  5,  were  due  by  Défendant  perso- 
nally,  during  his  occapation  of  the  lot.  That  no  notice  was 
given  by  Défendant  of  any  apprehended  trouble,  and  that 
Plaintiff  was  alwavs  ready  to  give  security.  Thut  Défendant 
could  not  demand  ootii  for  the  discharge  being  registered  and 
for  security.  Conelusior.  :  For  acte  of  Plaintiff's  readiness  to 
give  security  againsf  any  claim  of  Mrs.  Thompson  or  Adeline 
Thompson.  The  Plr^iniiff  gave  an  admission  that  the  sum  of 
£23  16  5  was  due  on  arrears  of  seigniorial  dues,  up  to  llth 
November,  1 860,  also  of  the  marriage  of  James  Thompson  and 
Jane  Spaulding,  but  no  évidence  was  given  of  the  birth  of 
Adeline  Thompson,  or  of  the  existence  of  such  a  person  By 
the  judgment  brought  up  for  review.  Défendant  was  con- 
demned to  pay  the  sum  demanded,  with  costs  ;  the  Court 
declaring,  by  the  judgment,  that  exécution  should  not  issue 
until  Plaintifi  gave  good  and  sufficient  security  against  any 
claim  en  revendication  on  the  part  of  dame  Jane  Spaulding, 
or  of  Adeline  Thompson.  In  the  Court  of  Review,  the  grounds 
urged  for  the  revision  of  the  judgment  were,  lo  That  no  costs 
should  hâve  been  given  to  Plaintiff.in  as  much  as  he  had  not  of- 
fered  security  before  suit,or  by  his  déclaration;  2o  that  the  judg- 
ment should  hâve  condemned  Plaintiff  to  give  security  for  the 
£23  16  5,  cens  et  rentes.  For  Plaintiff,  it  was  urged,  as  laid 
down  in  Nouv.  Denisart,  vbo.  Gens,  sec.  4,  p.  153,  "  C'est  tou- 
jours par  le  détenteur  de  l'héritage,  légitime  ou  non,  que  le 
cens  est  dû  :  "  and  that  Défendant  must  be  held  to  hâve  been 
in  possession  of  the  lot  between  the  date  of  the  deed  to  him 
from  Mrs.  Thompson,  and  the  deed  obtained  from  Plaintiff, 
although  no  proof  by  witnesses  had  been  made  of  his  actual 
possession. 

Smith,  Justice  :  In  this  case,  a  question  cornes  up  under  the 
clauses  of  the  statute  referred  to  in  the  case  just  decided.  (1) 
Hère  the  alleged  trotible  is  set  up  to  be  from  a  defect  in  Plain- 

(1)  Tetreau  dit  Ducharme  va.  Bouvùr,  mprà,  p.  466. 
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tiff's  title  from  there  being  another  heir  entitled  to  half  of  the 
property  sold,  but  there  is  no  évidence  of  there  being  any 
other  heir  than  Plaintiff.  It  is  said  there  are  arrears  of  cens 
et  rentes,  but  thèse  arrears  must  be  paid  by  Défendant  as  ha- 
ving  been  in  possession  of  the  lot  under  the  deed  he  sets  up 
from  Plaintiff 's  mother,  down  to  the  date  of  the  deed  from 
Plaintiff.  The  Court  sees  no  reason  for  interfering  with  the 
judgment  brought  up  for  review. 

Jugement  confirmé,  avec  dépens.  (16  D.  T.  B.  C,  p.  80.) 

Roy  and  Carden,  for  Plaintiff. 

SicoTTE  and  Chagnon,  for  Défendant. 


TEHTE.— CRAIHTE  DE  TROUBLE.— DEPENS. 

SuPERiOR  Court,  Montréal,  30  novembre  1864. 
Before  Badgley,  Justice. 
Collette,  Plaintiff,  vs.  Dansereau,  Défendant. 

Jugé  :  Dans  une  action  pour  un  prix  de  vente,  où  le  Défendeur  allègue 
un  trouble  en  raison  d'bypothèques  enregi^itrées  contre  l'immeuble, 

3uelques-une8  desquelles  avaient  été  radiées  après  l'enfilure  du  plai- 
oyer,  que  le  Demandeur  obtiendra  jugement  pour  le  montant  dû,  avec 
dépens  jusqu'à  la  production  de  tel  plaidoyer,  et  que  les  dépens  subsé- 
quents à  telle  enfilure  seront  accordes  au  Défendeur. 

This  was  an  action  to  recover  $2,666.66,  being  the  price  of 
a  pièce  of  land,  and  certain  moveables,  sold  with  garantie 
against  ail  troubles,  &c.,  to  Défendant  by  Plaintiff,  aiid  the 
wridow  François-Xavier  Collette,  ès-qualité,  under  a  deed  of 
sale  of  the  àlst  July,  1861,  the  rights  of  the  widow  having 
been  made  over  to  Plaintiff  by  a  transfer  bearing  date  the 
16th  March,  1864.  The  Défendant,  under  the  Cou.  Stat.  of 
L.  C,  cap.  36,  sec.  31,  pleaded  trouble,  by  a  mortgage  under  a 
judgment  obtained  by  Pierre  Jodoin,  against  the  late  Fran- 
çois-Xavier Collette,  of  the  4th  July,  1857,  for  £746  2  9,  regis- 
tered  the  9th  July,  1857,  and,  by  another  mortgage,  under  an 
obligation  of  date  26th  July,  1857,  registered  the  18th 
August,  1857,  from  François-Xavier  Collette  in  favor  of 
Pierre  Jodoin,  and  that  Défendant  was  entitled  to  retain  the 
sum  demanded  by  the  action,  until  Plaintiff  had  discharged 
(ait  fait  di^aparaître)  the  said  mortgages.  Conclusion,  prayîng 
OA^te  of  Defendant's  readiness  to  pay  the  sum  demanded,  on 
Plaintiff  registering  discharges  (faisant  radier)  of  thèse  mort- 
gages,  or  giving  security  that  Défendant  should  not  be  troubl- 
ed  by  them,  and  praying  that  no  judement  be  rendered  in 
favor  of  Plaintiff,  except  à  la  charge  de  faire  radier  lesdites 
hypothèques,  or  on  giving  Défendant  security,   with  hypo- 
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thèque  on  immoveable  property,  to  the  8atisi'acti'>n  of  the 
court,  that  Défendant  should  uot  be  troubled,  the  whole  with 
costs  against  Plaiutitt".  The  Plaintiff  set  up,  in  his  spécial 
answer,  and  Hled  a  notarial  discharge  by  Jodoin,  of  the  15th 
March,  1864,  registered  the  following  day  (*.he  action  being 
instituted  on  the  29th  April,  and  returned  the  19th  May, 
1864)  for  16,000  livres  de  20  sous,  on  account  of  the  obliga- 
tion of  the  27th  July,  1857,  also  a  notarial  discharge  of  the 
17th  February,  1864,  which  does  not  appear  to  hâve  been 
registered,  for  £300  on  account  of  the  judgment,  and  a  settle- 
ment  of  accounts,  including  the  judgment  in  question,  between 
the  widow  Collette  and  Jodoin,  of  the  2nd  March,  1861,  regis- 
tered the  20th  October,  1864,  bj'  which  the  balance  due  to 
Jodoin  was  reduced  and  acknowledged  to  be  £1,364  11  8.  A 
full  discharge  of  the  mortgage  under  the  judgment  of  date 
17th  October,  enregistered  19th  October,  1864,  was  also  filed. 
It  was  also  alleged  in  the  answer  that  Défendant  was  well 
aware  of  those  facts,  and  that  his  defence  was  vexations  and 
unfounded.  Conclusion  to  dismiss  the  exception,  with  costs. 

Badgley,  Justice  :  In  tins  case  a  land  was  sold,  and  the 
purchaser,  when  sued  for  the  price,  pleads  that  there  are  two 
mortgagoiv ,;  Tecting  tha  land,  one  under  a  judgment,  the  other 
by  an  obligation,  to  one  Jodoin,  and  prays  for  security  under 
the  law  against  the  trouble.  The  Plaintiftj  by  his  answer,  pro- 
duces discharges  from  Jodoin,  one  of  which  was  registered  on 
the  same  day  as  the  spécial  answer  was  filed.  The  question  is 
as  to  the  costs,  the  hypothèques,  both  under  the  judgment  and 
obligation,  being  now  validly  discharged  ;  and,  by  the  judg- 
ment, Plaintiff  will  get  his  costs  up  to  the  filing  of  the  plea, 
and  be  condemned  to  pay  Défendant  costs  after  the  filing  of 
the  plea. 

Judgment  :  "  The  court,  considering  that,  at  the  tinie  of  the 
filing  of  his  défense  by  Défendant,  the  allégations  therein  con- 
tained,  in  respect  of  the  raortgages  then  existing  upon  the  real 
estate  in  PlaintifTs  déclaration  described,  for  the  full  price 
whereof  this  action  was  instituted  by  Plaintiff  against  Défen- 
dant, hâve  been  established  :  And,  considering  that  the  dis- 
charges and  main-levée  of  the  mortgages  upon  the  said  real 
estate  ,  were  only  registered  and  published  after  the  filing  of 
the  said  défense  by  Défendant  :  Considering  that  Plaintiff 
hath,  since  the  filing  of  the  défense,  established  the  freedom  of 
the  said  real  estate  from  the  mortgages  and  hypothecation 
thereon  eharged  in  favor  of  Pierre  Jodoin,  referred  to,  and 
mentioned  in,  the  said  défense,  and  that  Défendant  cannot  be 
troubled  by  any  or  either  of  the  said  raortgages,  doth  con- 
demn  Défendant  to  pay  and  satisfy  to  Plaintiff  the  sum  of 
$1,666.66,  being  for  the  full  price  and  value  of  his  purchase 
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of  the  real  estate  in  the  Plaintiffs  déclaration  mentioncd, 
under  and  by  virtue  of  the  deed  of  sale  of  the  31st  July, 
1861,  therein  dcacribcd  at  length,  as  mentioned  in  said  décla- 
ration, with  interest  thereon  from  the  Ist  day  of  December, 
1861,  till  paid,  with  costs  of  suit  up  to  the  filing  of  Défen- 
dants said  défense,  and  with  costs  to  Défendant  against  Plain- 
tiff,  of  contestation  from  61ing  of  said  défense.  (15  D.  T.  B.  C, 
p.  83.) 

Cartier,  Pominville  and  Betournay,  for  Plaintiff. 

DoRiON  and  DoRiON,  for  Défendant. 


BILLET  PROHISSOmE—PAIEMENT.-COMPOSinON. 

SuPERiOR  Court,  in  review,  Montréal,  25  january,  1865. 
Before  Smith,  Berthelot  and  Monk,  Justices. 
Evans,  Plaintiff,  vs.  Cross  et  al.,  Défendants. 

Jugé:  Que  dans  le  ras  d'une  action  sur  un  billet  promissoire,  d'une 
date  antérieure  à  un  acte  d'attermoiement  avec  les  créanciers  des  Défen- 
deurp,  y  compris  le  Demandeur,  tel  billet  sera  censé  avoir  été  inclu 
dans  l'acte,  et  l'action  sera  renvoyée  sur  preuve  de  paiement  du  mon- 
tant convenu. 

This  was  an  action  on  a  note  for  $213.22,  inade  by  Défen- 
dants in  favor  of  Plaintif}',  and  bearing  date  the  5th  May, 
1862,  payable  twenty-four  months  after  date.  The  Défendants, 
by  their  plea,  set  up  an  agreement  which  they  alleged  had 
been  duly  carried  into  effect  between  them  and  their  credi- 
tors,  in  the  following  terms  :  "  The  subscribing  crcditors  of 
"  Cross  and  Park,  hereby  agrée,  for  themselves,  their  heirs 
"  and  assigns,  to  accept  from  said  Cross  and  Park  a  composi- 
•'  tion  of  ten  shillings  in  the  pound,  payable  with  satisfactory 
"  security  in  equal  proportions,  at  six,  twelve  and  eighteen 
"  months,  from  the  20th  day  of  March,  last  past  ;  said  compo- 
"  sition  when  paid  to  be  in  full  satisfaction  and  discharge  of 
"  our  respective  claims  against  them.  Providcd  this  arrange- 
"  ment  be  carried  into  effect,  on  or  before  the  first  day  of 
"  June  now  next  ensuing  The  amounts  of  our  claims  are 
"  placed  opposite  our  signatures  in  the  schedule  hereunder." 
The  seventh  signature  on  the  schedule  was  that  of  PlaintifTs 
debt  $342.40,  there  being  in  ail  thirty-six  creditors  signing 
the  schedule.  The  agreement  bore  no  date,  although  several 
of  the  creditors  put  dates  after  their  signatures,  the  last 
signature,  the  36th,  bearing  date  May  22nd,  1862. 

Smith,  Justice  :  This  action  is  on  a  note,  dated  before  an 
agr  'cment  of  composition  ;  the  answer  stated  that  it  was  givon 
after  the  agreement.  The  note  is  dated  before  the  agreement. 
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and  is  évidence  of  a  then  existing  debt.  The  subséquent  com- 
position must  cover  it,  and  the  action  inust  be  dismissed. 

JuDGMENT  :  Considering  that  Plaintiff  hath  f ailed  to  shew 
any  right  in  law  to  bave  and  niaintain  the  conclusions  o£  his 
action,  and  that  Défendants  hâve  established  that  the  note 
now  sought  to  be  recovered  by  Plaintiff  was  due  and  owing 
before  the  day  of  the  settlement  of  the  acte  of  composition 
accepted  by  Plaintiff  in  full  discharge  and  payment  of  ail 
claimsdue  and  owing  by  Défendants  before  that  day  and  that 
the  composition  hath  been  paid  by  Défendants,  the  court  doth 
dismiss  this  action,  with  costs. 

Bethune,  Q.  C.  :  In  the  court  of  review,  submitted  the 
following  points  :  1°  There  was  error  in  the  judgment,  in 
stating  the  note  was  due  and  payable  before  the  settlement, 
the  note  in  fact  not  becoming  due  till  the  9th  May,  1864. 
2"  That  the  agreement  shewed  the  settlement  to  hâve  been 
made  between  Plaintiff  and  Défendants,  on  the  25th  June, 
1862,  subséquent  to  the  time  limited  Ist  June,  1862.  3«>  That 
the  settlement  made  with  Plaintiff  was  by  notes  payable  at 
six,  twelve  and  eighteen  months,  from  the  25th  June,  1862, 
and  not  from  the  25th  March,  1862,  as  stipulated  in  the  agree- 
ment, and,  by  another  note  for  ten  shillings  in  the  pound,  in 
two  years,  from  5th  May,  1862,  without  security.  4*^  That 
this  note  last  referred  to,  was  the  note  sued  upon,  and  was 
only  delivered  to  Plaintiff,  on  the  25th  June,  1862,  and  the 
évidence  instead  ^f  proving  a  discharge  proved  there  was 
none.  For  the  Défendants,  it  was  urged  :  1**  That  the  évidence 
of  Plaintiff,  the  only  witness  examined,  shewed  :  "  That  the 
"  amount  of  the  note  sought  to  be  recovered  was  composed 
"  for,  and  that  Plaintiff  had  been  paid  according  to  the  terma 
of  the  composition."  2"  That  Plaintitf's  pretension  at  the 
argument,  that  Défendants  had  subsequently  agreed  to  pay 
the  note  sued  for  over  and  above  the  composition,  had  not 
been  pleaded  nor  proved,  and  that,  if  Plaintiff  could  recover 
upon  such  an  agreement,  the  action  should  hâve  been  founded 
upon  it. 

MoNK,  Justice  :  The  date  of  the  note  in  question  in  this  cause 
establishes  that  the  sum  was  due  before  the  agreement  of 
composition  set  up  by  Défendants.  The  payment  of  the  com- 
position extinguished  ail  claims  of  Plaintiff,  and  the  judgment 
must  be  confirmed. 

Judgment  confirmed.  (15  D.  T.  B.  G.,  p.  86.) 

Bethune,  Q,  C,  for  Plaintiff. 

CowAN,  for  Défendant. 
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PROMESSE  DE  VEIITE.-DOiaiAaES. 

Cour  de  Circuit,  Québec,  25  février  1865. 
Présent  :  Taschereau,  Juge. 
Gagnon,  Demandeur,  vs.  Fecteau,  Défendeur. 


Le  Demandeur,  par  sa  déclaration,  alléguait  que,  le  26  janvier 
1865,  le  Défendeur  avait  promis  de  lui  vendre,  et  de  fait  lui 
vendit  verbalement,  un  certain  immeuble,  et  que  le  Défendeur 
devait  en  passer  contrat  devant  notaires  dans  le  courant  de 
deux  ou  trois  jours  après,  au  plus  tard  ;  c|ue  ce  délai  expiré,  et, 
subséquenimeui  le  Défendeur  avait  refusé  d'exécuter  la  vente 
et  d'en  passer  contrat,  ou  de  donner  un  titre  au  Demandeur, 
le  tout  au  dommage  du  Demandeur  de  la  somme  de  £50.  Le 
Défendeur  rencontra  cette  demande  par  une  dénégation  géné- 
rale, et,  de  plus,  plaida  par  exception  péremptoire  que  la  venté 
verbale,  dont  était  mention  dans  la  déclaration  du  Demar.deur, 
n'était  pas  en  effet  une  vente,  mais  seulement  pourparlers 
d'une  vente,  qui  n'avait  jamais  eu  lieu,  et  que  le  Défendeur 
n'avait  jamais  promis  de  consentir.  Le  Défendeur  examiné  sur 
faits  et  articles  prouva  que,  le  26  janvier,  1865,  il  était  entré 
en  marché  avec  le  Demandeur  pour  lui  vendre  la  propriété  en 
question,  que  le  Demandeur  lui  avait  offert  £50,  et  que  lui  le 
Défendeur  avait  déduit  cinq  piastres  sur  £55,  la  sonime  qu'il 
demandait  d'abord  pour  sa  propriété,  et  qu'alors  il  avait  promis 
au  Demandeur  de  répondre  à  ses  offres  dans  deux  ou  trois 
jours,  mais  qu'avant  l'expiration  de  ce  temps  il  avait  vendu  la 
propriété  à  un  tiers. 

Taschereau,  Juge  :  La  question  soulevée  est  de  la  plus 
grande  importance,  parce  qu'elle  n'a  jamais  été  décidée  d'une 
inanièi*e  satisfaisante  :  "Une  vente  verbale  lie-t-elle  le  vendeur?" 
La  même  question  s'est  présentée  dans  la  cause  de  Gaidin  et 
(d.  vs.  Pichette  et  al.,  rapportée  au  3e  vol.  de  la  Revtoe  de 
Jurisprudence,  p.  261.  Dans  cette  causo,  les  Demandeurs  inten- 
tèrent leur  action  pour  obliger  les  Défendeurs  de  leur  consentir 
un  acte  de  vente  pour  une  pi'opriété  qu'ils  leur  avaient 
vendue  verbalement,  avec  promesse  d'en  passer  contrat.  En 
Cour  Inférieure,  un  des  juges  était  pour  maintenir  l'action,  les 
deux  autres  se  divisaient  quant  aux  raisons,  mais  arrivaient 
à  la  même  conclusion  de  débouter  l'action.  En  mars,  1848,  le 
jugement  de  la  Cour  Inférieure  déboutant  les  Demandeurs  fut 
confirmé  en  appel,  à  la  majorité  de  trois  juges  contre  deux.  La 
([Uestion  n'est  donc  pas  décidée  d'une  manière  satisfaisante,  et 
ÏOME  XIII.  30 
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il  faut  m'en  rapporter  à  mes  propres  lumières.  Plusieurs  auto- 
rités ont  été  citées  de  la  part  du  Demandeur,  mais,  si  on  les 
considère  avec  attention,  on  verra  que,  pour  maintenir  une 
action  fondée  sur  une  promesse  de  vente,  il  est  nécessaire  que 
la  promesse  de  vente  soit  ou  par  écrit,  ou  qu'elle  soit  prouvée, 
par  l'aveu  de  la  partie,  d'une  manière  si  claire,  si  satisfaisante, 
qu'il  ne  peut  y  avoir  le  moindre  doute  que  la  promesse  ait  été 
donnée.  Si  l'on  consulte  Pothier,  Obligations,  No.  11,  on  voit 
que,  dans  la  pi'emière  partie  de  cette  autorité,  il  s'agit  d'une 
vente  sous  seing  privé,  avec  la  condition,  la  promesse,  d'en 
passer  contrat  devant  notaires  ;  dans  la  deuxième  partie  de  ce 
numéro,  Pothier  parle  dos  promesses  de  vente  verbales,  et  il  dit 
que  la  déclaration  ou  l'aveu  de  la  partie  sur  laquelle  on  se 
repose  pour  la  preuve  de  cette  promesse  de  vente  doit  être 
pris  en  son  entier.  L'aveu  du  Défendeur  en  cette  cause  ne 
renferme  pas  une  admission  de  promesse  de  vente.  Troplong, 
Contr.  de  Vente,  vol.  1,  Nos.  18,  19  et  114,  soutient  la  même 
jurisprudence.  L'objet  de  cette  autorité  est  d'établir  que  toute 
promesse  de  vente  lie  les  deux  parties,  même  avec  condition 
d'en  passer  acte  par  écrit.  (1)  De  ces  autorités,  il  résulte,  sui- 
vant moi,  que,  lorsqu'il  appert,  par  acte  sous  seing  privé,  ou 
par  l'aveu  d'une  partie,  qu'il  y  avait  une  promesse  de  vente, 
les  parties  sont  obligées  d'en  passer  contrat,  ou  la  partie  est 
responsable  pour  les  dommages  causés  à  l'autre,  si  elle  refuse 
de  passer  tel  contrat.  Il  faut  donc  avoir  ou  une  promesse  de 
vente  par  écrit,  ou  l'aveu  de  la  partie,  pour  former  un  com- 
mencement de  preuve  par  écrit.  Il  y*  a  loin  d'un  aveu  dans  les 
réponses  sur  faits  et  articles  dans  ce*  ce  cause.  Les  questions 
peuvent  se  réduire  à  ceile-ci  :  N'est-il  pas  vi'ai  que  vous  avez 
promis  de  me  vendre,  etc.  ;  et  1  *  réponse  du  Défendeur,  quoi- 
que un  peu  longue  et  explicative  de  tout  ce  qui  s'est  passé,  est 
en  effet  :  Non,  je  n'ai  pas  promis.  Je  crois  donc  que  la  vente 
n'étant  pas  avouée  par  le  Défendeur,  et  le  commencement  de 
preuve  n'existant  pas,  l'action  doit  être  renvoyée.  Action  ren- 
voyée, avec  dépens.  (15  D.  T.  B.  G.,  p.  89.) 

Tessier,  Ross  et  Hamel,  pour  le  Demandeur. 

Légaré  et  Malouin,  pour  le  Défendeur. 

(I)  Voyez  aussi  16  Duranton,  Nos.  49  et  58. 
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LEQS. 

SuPEUioR  Court,  Montréal,  30  novembre  18G5. 
Beforo  MoNK,  Justice. 

Jones,  Plaintiff,  vs.  Penn  et  ux.,  Défendants. 

Jugé:  Qu'une  action  contre  des  exécuteurs  et  légataires  universels 
pour  contraindre  l'exécution  d'une  disposition  testamentaire  faite  dans 
les  ternies  suivants:  "Mon  disii"  est  aussi  que  rhyix)tliùque  sub- 
"  sistant  contre  la  propriété  de  Mme  Hawley  (la  Demanderesse)  soit 
"  payée  sur  les  argents  maintenant  en  banque  à  mon  avoir,"  sera  main- 
tenue; «t  un  jugement  sera  prononcé,  condamnant  les  Défendeurs  il 
payer  le  montant  de  telle  liypothèque  ù,  la  Demanderesse,  qui  avait  été 
elle-méma  obligée  de  la  payer  au  créancier. 

The  action  was  brought  against  the  surviving  executor  and 
executrix  who  were  also  the  universal  legatees  of  the  testatrix, 
under  the  last  will  of  Ann  Jones,  under  the  following  clause 
in  the  will  :  "  My  désire  also  is  that  the  mortgage  now  sub- 
"  sisting  against  Mrs.  Hawley 's  (the  Plaintitt)  property,  be 
"  paid  from  and  out  of  the  money  now  in  bank  to  my  crédit." 
The  déclaration  set  up  a  mortgage  for  £105,  given  by  Plain- 
tiff' and  Pamela  Jones,  in  favor  of  John  Romaines,  of  date  the 
6th  July,  1857,  and  prayed  that  Défendants  be  condemned  : 
"to  pay  and  discharge  the  said  mortgage,"  to  produce  a 
sufficient  voucher  for  the  payment,  and,  in  default  thereof, 
to  pay  the  £105  to  Plaintiff,  with  interest  from  the  date  of 
the  mortgage,  and  costs.  The  Défendant  pleaded,  by  exception, 
that  the  action  was  unfounded,  chiefly  on  the  ground  that  the 
mortgage  was  shewn  to  be  a  joint  mortgage,  and  the  action 
should  hâve  been  brought  by  Plaintiff,  jointly  with  Pameia 
Jones.  This  exception  was  dismissed.  There  was  also  a  plea 
to  the  efïect  that  the  bank  referred  to  in  the  clause  of  the 
will,  was  the  city  bank,  Montréal,  and  that,  at  the  time  of  the 
death,  there  was  no  larger  sum  in  the  bank  than  S108,  which 
was  the  only  fund  out  of  which  the  mortgage  could  be  paid 
off,  which  sum,  with  interest,  they  offered  with  their  plea  to 
pay,  to  discharge  the  mortgage  in  (question. 

MoNK,  Justice  :  Held  Défendants  liable  to  hâve  the  mort- 
gage  discharged  from  Plaintiff 's  property  ;  and  that  there 
being  a  joint  mortgage  was  of  no  importance.  The  Défendants 
had  made  no  inventory,  they  had  given  no  valid  reason  for 
refusing  to  hâve  the  mortgage  paid,  and  they  must  be  con- 
demned to  pay  it,  evon  from  other  funds  than  the  moneys  in 
tho  bank.  The  pétition  tiled  by  Plaintiff,  praying  to  be  allowed 
to  amend  the  conclusions  of  her  action  and  for  a  condemnation 
in  Plaintiff 's  favor,  will  be  granted,she  having  been  compelled 
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to  pay  the  mortgage,  and  the  judgment  will  be  that  tho 
amount  of  the  luortgage,  £105,  be  paid  to  Plaintift*. 

JuDdMENT  :  Considering  that  Plaintiff  hath  a  right,  under 
the  hist  will  of  Ann  Jones,  to  hâve  and  deniand  from  Défen- 
dants a  légal  and  sufficient  discharge  of  a  certain  mortgage 
for  JE105  ;  and  considering  that  Défendants,  in  their  said  capa- 
cities,  hâve  neglected  and  still  neglect  to  discharge  said  mort- 
gage  ;  and,  further,  considering  tnat  it  appears  from  the  év- 
idence that  Plaintiff  hath  been  compelled  to  pay,  and  hath  in 
fact  fully  paid  said  mortgage,  to  the  fuU  amount  thereof  :  the 
court,  adjudicating  upon  the  conclusions  of  Plaintiff 's  dlpclara- 
tion,  and  the  pétition  of  Plaintiff,  doth  grant  said  pétition, 
and  doth  adjudge  and  condenm  Défendants,  as  being  the 
executors  and  universal  legatees  of  Ann  Jones,  to  pay  and 
satisfy  to  Plaintiff,  the  sum  of  £105,  with  interest  from  the 
6th  July,  1857,  until  paid,  and  costs.  (15  D.  T.  B.  C,  p.  92.) 

Cross,  Q.  C,  for  Plaintiff. 

Perkins,  for  Défendants. 


PIIEUVE.-STATIIT  DBS  FRAUDES. 

SuPERioR  Court,  en  Revision, 

Montréal,  30th  November,  1864. 

Before  Smith,  Berthelot  and  Monk,  Justices. 

Baylis,  Plaintiff,  vs.  Ryland,  Défendant. 

Dans  une  action  pour  contraindre  un  Défendeur  à  accepter  livraison 
et  à  payer  pour  des  tapis  faits  pour  lui,  la  déclaration  contenant  un 
cbef  pour  effets  vendus  et  livrés,  il  fut  produit  un  plaidoyer  aux  termes 
de  la  17e  section  du  statut  des  fraudes. 

Jugé  :  Dans  la  Cour  Supérieure  :  1"  Que  le  statut  des  fraudes  a  été 
reconnu  par  la  jurisprudence  du  Bas-Canada,  antérieure  et  depuis  l'acte 
provinciale  10  et  11  Vict.,  cli.  11,  comme  étant  en  force  comme  règle  de 
témoignage  en  matières  commerciales. 

2"  Que,  néanmoins,  le  Demandeur  n'avait  pas  le  droit,  en  vertu  du 
statut  des  fraudes,  de  considérer  l'admission  du  Dt'fendeur  sur  son 
examen  comme  témoin,  ou  lors  de  ses  réponse»  à  des  interrogatoires  sur 
faits  et  articles  comme  commencement  de  preuve  par  écrit,  comme  il 
aurait  pu  le  faire  en  vertu  de  l'ordonnance  de  Moulins. 

3°  Que,  dans  l'espèce,  si  le  témoignage  oral  des  commis  du  Demandeur, 
pris  sous  objection,  faisait  preuve  valide,  'a  cause  du  Demandeur  était 

Srouvée  ;  mais  que  ce  témoignage  étant  rejeté  comme  illégal,  sur  motion 
u  Défendeur,  l'action  devait  être  renvoyée. 

4°  Que  la  confection  des  tapis  n'était  pas  une  incorporation  de  travail 
et  de  matériaux  qui  constituait  une  livraison  et  acceptation  aux  termes 
dudit  statut. 

Jugé:  Dans  la  Cour  de  Revision  :  1°  Que  le  jugement  du  tribunal  infé- 
rieur sera  maintenu  par  la  raison  que  quoique  le  Défendeur  eût  admis, 
lors  de  Fon  examen  comme  témoin,  la  commande  et  la  confection  des  tapis 
et  leur  valeur,  néanmoins  il  avait  ajouté  qu'iceux  n'étaient  payables 


DE    LA   PROVINCE   DE   QUÉBEC. 


469 


3  that  iho 

ight,  under 
om  Defen- 
i  mortgage 
•  said  capa- 
said  mort- 
3in  the  ev- 
ind  hath  in 
iiereof  ;  the 
ï's  cleclara- 
id  pétition, 
being  the 
to  pay  and 
it  irom  the 
7..  p.  92.) 


oer,  1864. 
ices. 


)ter  livraison 
ontenant  un 
îr  aux  termes 

fraudes  a  été 
t  depuis  l'acte 
nme  règle  de 

en  vertu  du 
leur  sur  son 
rogatoires  sur 
rit,  comme  il 

Demandeur, 
nandeur  était 
al,  sur  motion 

ion  de  travail 
m  aux  termes 

[tribunal  infé- 
ir  eût  admis, 
;tion  des  tanis 
eut  payables 


Sue  sur  Ilvrai»'on  à  bord  d'un  vapeur,  au  lieu  d'être  livrableg  an  magasin 
u  Demandeur,  et  ce,  quoiqu'aucun  plaidoyer  à  cet  effet  n'eût  été  pro- 
duit. 

2o.  Qu'une  admission  faite  par  un  Défendeur,  examiné  comme  té- 
moin, équivaut  à  la  note  ou  mémorandum  écrit,  auquel  il  est  référé 
dans  le  Statut  des  FraudeH.  (1) 

3o.  Jl  semble:  Que  lorsque  des  tapis  ont  été  commandés  le  13  septem- 
bre, et  d'autres  effets  d'une  valeur  moindre  que  XIO  sterling:;  ont  été 
achetés  le  13  octobre,  l'action  ne  peut  être  maintenue  pour  la  valeur  de 
ces  derniers  effets  de  même  que  si  les  transactions  étaient  distinctes  et 
séparées. 

The  action  was  brought  to  recover  S245,  for  fumiahing  and 
making  certain  carpets  which,  it  was  alleged,  "  Défendant  se- 
"  lected  from  the  stock  of  PlaintifF,  and  requested  him  to  hâve 
"  the  same  made  according  to  directions  then  and  tliere  given 
"  by  Défendant,  who  then  promised  to  take  delivery  thereof, 
"  so  soon  as  the  saine  should  be  made  up,  and  to  pay  for  the 
"  same  in  cash  on  delivery,"  also,  that  the  carpets  were  made, 
and  that  Défendant  refused  to  receive  them.  There  was  also 
a  count  for  goods  sold  and  delivered  :  Conclusion  praying  acte 
of  PhiintiflT's  readiness  to  deliver  the  carpets,  and  that  Défen- 
dant be  condemned  to  receive  them  and  pay  for  them,  with 
costs.  The  Défendant  pleaded  the  Statute  of  Frauds,  29 
Charles  II,  and  alleged  that  Défendant  had  not  accepted  any 
of  the  carpets,  nor  was  any  payment  made  on  account,  nor 
any  mémorandum  in  writing  signed  as  required  by  the  act. 
A  défense  au  fond  en  fait  was  also  filed.  The  PlaintifF  exa- 
mined  three  clerka  in  his  service  at  the  time,  who  proved  the 
order  for  the  carpets,  and  that  they  were  made  according  to 
the  dimensions  furnished  by  Défendant,  also,  their  value. 
Thèse  witnesses  were  examined  under  reserve  of  objection. 
The  Défendant  was  also  examined  as  a  witness,  and  admitted 
that  he  had  ordered  the  carpets,  and  had  handed  to  the  Plain- 
tifF the  raeasurements  of  the  rooms,  that  he  did  not  contest 
the  quantity  or  value  of  the  goods  ;  but  did  not  admit  that 
the  delivery  was  to  be  made  at  PlaintifF's  shop,  stating,  "  I,  at 
"  PlaintifF's  request,  selected  certain  carpets,  and  gave  him  an 
"  order  for  the  same  to  be  delivered  on  board  the  St.  Helen 
"  steamer,  to  Mrs.  Ryland,  in  the  month  of  october,  that  year 
"  1862,  adding  that  they  were  to  be  paid  for  on  delivery  on 
"  board  the  vessel." 

LoRANGER  Justice  :  The  question  raised  is  one  of  proof  ; 
Défendant  pleaded  the  Statute  of  Frauds  which  enacts  :  (2) 
"  That  no  contract  for  the  sale  of  any  goods,  wares  and  nier- 
"  chandises  for  the  price  of  ten  pounds  sterling  or  upwards, 
"  shall  be  allowed  to  be  good,  except  the  buyer  shall  accept 

(1)  V.  art.  1235  C.  C. 

(2)  29  Chaa.  II,  chap.  3,  sect.  17. 
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"  part  of  tho  gojds  ho  hoM,  an<l  actnally  reçoive  tho  namc,  or 
"  glve  soinctliing  in  eaniest  to  biiul  the  bargaiii,  or  tliat  Hoiue 
"  note,  or  meniorancluni  in  writinj^,  of  the  said  bargain,  Ix' 
"  made  and  «igned  by  the  parties  to  be  cliarged  by  such  c  )n- 
"  tract,  or  their  agents  thereunto  hiwFuUy  authorized."  l)id 
tliis  prevent  oral  évidence  of  tlie  contract  set  up  in  th's  case  (' 
Did  the  statute  constitute  a  rule  of  évidence  ?  He  h(!ld  it  did  ; 
and  this  had  been  the  jurisprndence  in  Knghind,  and  also  in 
Canada  l)efore  t'>  10  and  11  Vict,  chap.  11.  In  the  case  of 
Ftnj  and  the  Richeùeu  (Jo7H])any,  (1)  it  was  stated  that  th(î 
8tatute  of  Fran<ls  was  the  sauie  in  its  tcnor  and  effect  as  the 
Ordonnance  de  Moulin.  If  this  wei'e  the  case,  the  prohibition 
of  the  Statute  of  Frauds  was  not  absolute,  and  the  proof 
might  be  supplied  by  the  aveu  judiciaire,  since,  by  the  41 
Geo.  III,  chap.  15,  the  .serment  déci»oire  was  allowed,  even  in 
commercial  cases,  and  anothor  statute  (2)  allowed  parties  to 
be  examined  on  interrogatories  nar  faits  et  articles  in  such 
cases.  The  effect  of  the  french  law  left  a  party  with  supple- 
mentary  means  of  completing  lus  proof  by  interrogatories  and 
the  decisory  oath  ;  it  recognized  the  contract  over  100  livres 
as  a  valid  contract,  and  when  proved  by  the  supplementary 
means  referred  to,  the  Courts  enforced  it.  He  held  the  engli^h 
law  to  say,  there  was  no  valid  contract  unless  there  was  an 
acceptance,  earnest  or  a  note  or  mémorandum  of  payment. 
If  this  was  the  true  sensé  and  meaning  of  the  clause  in  the 
Statute  of  Frauds,  then  Plaintitf's  action  must  be  dismissed, 
inasmuch  as  the  admissions  obtained  from  the  examination 
of  Défendant  as  a  witness,  could  not  avail,  there  being  no 
valid  existing  contract,  and  no  acceptance,  earnest,  note  or 
mémorandum  in  writing.  He  admitted  the  évidence  of  Plain- 


(1)  Le  3  aoftt  1858,  Fry,  par  contrat  sous  seine  privé,  avait  vendu  à  la  com- 
pagnie Riclielieu  une  cargaison  de  cliailiou  qi^il  avait  garanti  verbalement 
être  de  la  meilleure  qualité.  Sur  livraison,  la  compagnie  Richelieu  avait  payé 
ce  cliarboH.  Quatre  jours  après,  le  7  aoftt  1858,  Fry  avait  vendu  à  la  même 
compagnie,  par  un  autre  contrat  sous  seing  privé  rédigé  comme  le  premier, 
une  autre  cargaison  de  charbon  et,  de  même  que  pour  la  première  cargaison, 
il  l'avait  garanti  conmie  étant  de  la  meilleure  qualité,  mais  Fry,  au  lieu  de  li- 
vrer du  cnarbon  de  la  meilleure  (]ualité  ;  avait  fait  livraison  d'un  charbon  de 
qualité  inférieure.  Jniiiî  :  Que  le  second  contrat  sous  seing  privé,  bien  que  de 
nu^me  teneur  que  le  premier,  ne  com])oi'tait  aucune  garantie  que  le  cnarbon 
vendu  par  le  second  contrat  serait  de  la  même  qualité  que  celui  délivré  en 
vertu  du  premier  ;  qu'en  vertu  du  Statut  des  Fraudes,  la  preuve  verbale  ne 
pouvait  être  admise  dans  l'espèce  pour  établir  la  garantie  verbale,  parce  (jue 
cette  preuve  tendrait  i\  contrôler  les  cimditions  d'un  contrat  par  écrit  ;  qu'en 
conséfjuence  la  Compagnie  Richelieu  était  tenue  de  payer  le  prix  du  charbon, 
stipulé  par  le  second  contrat,  de  même  que  si  ce  charbon  eftt  été  de  la  pre- 
mière qualité.  [Fry  et  La  Gompaf/iiie  Richelieu,  C  B.  R.,  Montréal,  16  sep- 
tembre 1859,  Aylwin,  J.,  Duval,  J.,  Mkrkdith,  J.,  et  Mondelet,  J.,  inlir- 
mant  le  jugement  de  C.  S.,  7  R.  J.  R.  Q.,  p.  298.1 

(2)  12  Vict.,  chap.  38,  sect.  .3», 
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tiff's  clerks,  if  it  wore  hcld  to  be  légal  testinmny,  astablishcd 
Flaintiff  8  CJiHe,  but  tlio  évidence  had  been  taken  subject  to 
objections,  and  a  motion  was  nmde  to  reject  it,  which  motion 
must  be  granted.  Anotlier  point  had  been  raised  by  Plaintiff, 
viz  ;  that  the  work  of  Plaintiff  had  been  incarporated  with 
tho  materials,  and  that,  thereforo,  a  delivery  to  the  v«mdoo 
must  be  held  to  luivo  taken  place.  In  fonie  cases,  this  was 
true,  as  where  a  pièce  of  cloth  had  been  made  into  a  coat,  or 
ffold  made  into  a  bracelet.  But,  in  this  case,  he  could  not  hold 
the  principle  contended  for  by  Plaintiff.  Allusion  had  been 
made  to  a  letter  of  Mr.  Ryland  to  Plaintif!',  dated  24th  No- 
vember,  18(52, in  which  hc  stated  :  "that  the  steamers  between 
"  Brockville  and  Kingston,  will  cease  running  the  2()th  of  this 
"  month,  as  the  land  roads  therefore,  between  Belleville  and 
"  Pictou,  will  scarcely  be  passable  before  the  n'ùldlo  of 
"  January,  you  will  hâve  to  keep  the  carpets  till  the  opening 
"  of  the  navigation,  and  I  shall  hâve  to  get  on  as  well  as  I 
"  can  till  then  with  my  old  carpets.  "  He  did  not  hold  this 
to  be  a  note  or  mémorandum  in  writing,  sufficient  under  the 
Statuto  of  Frauds  ;  it  might  perhaps  serve  as  a  cortimence- 
vient  de  preuve,  but,  if  the  view  he  had  taken  of  the  statute 
were  correct,  a  ccymmencemevt  de  preuve  could  not  be  held 
to  make  the  contract  a  vf  ii'i  iind  binding  contract.  The  plea 
of  Défendant  foundod  on  the  Statute  of  Frauds  must,  there- 
fore, be  maintained,  and  PlaintifF's  action  dismissed. 

RouERTSON,  inquired  whethei  if  the  same  admission  had 
been  given  by  Défendant  in  answers  to  interrogatories,  as 
were  contained  in  his  déposition,  the  judgment  of  the  Court 
would  hâve  been  otherwise.  The  learned  judge  stated  that, 
under  the  view  he  had  taken  of  the  statute,  the  judgment 
could  not  be  affected  by  the  mode  of  obtaining  the  aveu. 

"  La  Cour,  après  avoir  entendu  les  parties,  tant  sur  le  mé- 
rite que  sur  deux  motions  faites  et  produites  par  le  Défen- 
deur, ayant  pour  objet,  l'une,  que  la  décision  de  l'honorable 
juge  siégeant  à  l'enquête,  admettant  le  témoignage  verbal  du 
Défendeur  soit  déclarée  illégale  et  inadmissible,  et,  en  consé- 
quence, rejetée  du  dossier  ;  et  l'autre  demandant  que  la  Cour 
adjuge  maintenant  sur  les  objections  faites  par  le  Défendeur, 
en  Cour  d'Enquête,  à  l'examen  des  témoins  du  Demandeur,  et 
de  chacun  d'eux,  savoir  :  James  McDonough,  Edward  Sharpe, 
et  Michael  Prynne,  et  que  telles  objections  soient  déclarées 
bonnes  et  valables,  et  que  lesdites  dépositions  des  susnommés 
soient  rejetées  de  la  procédure  ;  maintient  les  objections  faites 
par  le  Défendeur  aux  questions  faites  par  le  Demandeur  aux 
témoins,  tendant  à  prouver  la  vente  alléguée  aux  libelles  du 
Demandeur.  Et  adjugeant  sur  le  mérite  :  Considérant  que  le 
statut  impérial,  passé  dans  la  vingt-neuvième  année  du  règne 
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du  roi  Charles  II  intitulé,  "  Un  acte  pour  la  prévention 
des  fraudes  et  du  parjure,"  qui  prononce  l'invalidité  de 
tonte  vente  de  marchandises  pour  dix  louis  et  plus,  si  ces  mar- 
chandises ne  sont  reçues  et  livrées,  en  tout,  ou  en  partie,  ou 
si  quelque  chose  n'est  donnée  pour  assurer  le  contrat  par 
forme  de  paiement  partiel,  où  à  moins  qu'il  n'y  ait  un  écrit 
signé  par  les  parties  contractantes,  ou  leur  agent,  pour  faire 
foi  du  contrat,  faisait  partie  loi*»  de  la  passation  de  l'ordon- 
nance provinciale  vingt-cinquième  George  III,  chapitre  deux, 
comme  il  le  fait  encore  aujourd'hai,  des  règles  de  témoignages 
prescrites  par  les  lois  d'Angleterre,  et  qui  ont  été  par  ladite 
ordonnance  introduites  en  ce  pays  en  matière  de  commerce. 
Attendu  qu'il  appert  que  nulle  partie  des  marchandises  dont 
le  Demandeur  réclame  le  prix  par  la  présente  demande  n'a  été 
livrée  au  Défendeur,  ou  acceptée  par  lui,  qu'il  n'y  a  rien  eu  de 
livré  pour  assurer  la  vente  de  ces  marchandises,  ou  en  paie- 
ment partiel  du  prix,  qu'il  n'y  a  pas  eu  non  plus  d'écrit  signé 
par  les  parties  ou  leur  agent  pour  constater  cette  vente,  et 
que,  partant,  aux  termes  du  statut  impérial,  la  vente  est  inva- 
lide, et  qu'il  n'y  en  a  pas  eu  d'ailleurs  de  preuve  légale,  a 
débouté  et  déboute  le  Demandeur  de  son  action,  avec  dépens." 
At  the  argument,  before  the  Court  of  Review,  another  point 
was  argued  by  PlaintifTs  counsel,  namely,  that  Plaintiff  was 
entitled  to  judgment  for  the  last  item  of  the  account,  on  the 
count  for  goods  sold  and  delivered.  This  item  was  for  26 
yards  of  Manilla,  sold  October,  the  13th.  AU  the  items  as  to 
the  carpets  were  under  date  Sept.  13,  and  it  was  contended 
that  the  purchase,  in  October,  being  under  ten  pounds  ster- 
ling, and  being  made  a  month  after  the  purchase  of  the  car- 
pets could  not  be  held  as  included  in  the  former  purchase, 
and  that,  therefore,  the  Statute  of  Frauds  was  not  applicable. 
MoNK,  Justice  :  This  action  was  for  goods  bai-gained  and 
sold,  which  Défendant  is  alleged  to  hâve  refused  to  receive. 
The  Defence  rests  whoUy  on  the  Statute  of  Frauds.  The 
Défendant,  examined  as  a  witness,  admits  the  order  for  the 
carpets,  and  that  they  were  made  at  his  request  and  from 
measurements  furnished  on  his  behalf  by  Mrs.  Ryland.  The 
court  holds  thèse  admissions  were  legally  made,  and  that  they 
are  équivalent  to  the  note  or  mémorandum  required  by  the 
statute.  Whether  thèse  admissions  are  to  be  found  in  the 
plea,  or  on  oath  or  in  answers  to  interrogatories  is  of  little 
conséquence.  This  court  does  not  concur  in  the  view  taken 
by  the  court  a  quo  on  this  point,  but  will  confirm  the  judg- 
ment dismissing  PlaintifTs  action,  on  the  ground  that  the  con- 
tract  alleged  is  not  made  out  in  proof.  The  Défendant  says 
the  goods  were  to  be  delivered  on  board  the  steamer  and  not 
at  Plaiatiif  's  shop.  The  Plaintiff  should  havo  alleged  the  oon- 
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tract  as  one  requiring  delivery  on  board  the  steamer,  and 
should  iiave  proved  a  delivery  or  tender  of  the  goods,  the 
learned  judge  read  the  letter  of  the  24th  November  referred 
to,  and  held  it  did  not  'change  the  contract  as  to  the  place  of 
delivery,  it  only  postponed  it.  On  the  ground,  therefore,  that 
the  contract  aclmitted  was  différent  from  that  alleged  as  to  the 
place  of  delivery,  the  judgment  would  be  confirmed.  Judg- 
ment  confirmed.  {15  D.  T.  R  G.,  p.  94.) 

RoBERTSON,  for  Plaintiff. 

Mackay  and  Austin,  for  Défendant. 


CAUnONNEMEHT. 


Cour  du  Banc  de  la  Reine,  En  Appel, 

Montréal,  8  juin  1867. 

Présents  :  DuvAL,  J.  en  C,  Drummond,  J.,  Badgley,  J., 

and  MoNK,  J. 

V.  P.  W.  IJORION,  Défendeur  en  Cour  Inférieure,  Appelant, 
et  Joseph  Doutre,  exécuteur  testamentaire  de  Pierre 
Doutre  Demandeur  en  Cour  Inférieure,  Intimé. 

Juçé  :  Que  celui  qui  se  porte  en  faveur  du  cessionnaire  d'une  créance 
caution  du  débiteur  cède,  est  déchargé  de  son  cautionnement,  si  le 
cessionnaire  néglige  de  faire  signifier  son  transport  et  si  le  débiteur  paie 
au  cédant. 

The  action  was  brought  by  Plaintiff,  an  executor  and  admi- 
nistrator  under  the  wiîl  of  Pierre  Doutre,  against  Dame  A. 
A.  Routhier,  widow  of  the  late  François  Edmond  Dorion,  and 
V.  P.  W.  Dorion.  The  déclaration  set  w^  a  notarial  obligation 
of  the  18  january  1860,  consented  to  by  Dame  A.  A.  Routhier, 
acting  by  François  Edmond  Dorion,  her  husband,  and  separated 
from  him  as  to  property,  in  favor  of  Pierre  Doutre  for  $360 
payable  in  60  monthly  instalments  of  six  dollars  each  :  The 
obligation  contained  the  following  amongst  other  clauses.  "  Il 
est  expressément  convenu  entre  les  parties,  comme  condition 
essentielle  des  présentes,  et  sans  l'assurance  de  l'exécution  de 
laquelle,  elles  n'auraient  pas  eu  lieu,  qu'arrivant  trois  paye- 
ments mensuels  dûs  et  non  payés,  ledit  créancier  pourra,  si 
bon  lui  semble,  exiger  le  remboursement  et  payement  en  entier 
de  ladite  somme,  ou  de  la  balance  alors  due,  sans  qu'il  soit 
besoin  d'observer  aucune  formalité  judiciaire  ;  cette  clause 
est  non  comminatoire,  mais  «le  rigueur.  Et  pour  sûreté  et 
garantie  du  remboursement  et  payement  de  ladite  somme 
de  trois  cent  soixante  dollars,  aux  termes  et  de  la  manière 
ci-dessus  expliquée,  ledit  débiteur,  ès-qualité,  cède  ^''  trans- 
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porte  par  les  présentes,  audit  Pierre  Doutre,  ce  acceptant, 
comme  garantie  collatérale,  la  s«>mme  de  quatre  cents  dollars, 
due  à  Anne  Aurélie  Routhier,  son  épouse,  avec  plus  forte 
somme,  par  François  d'Assise  Richard,  ainsi  qu'il  appert 
par  transport  par  Antoine  A.  Dorion.à  Anne  Auréhe  Routhier, 
sur  François  d'Assise  Richard,  en  date  du  31  décembre  der- 
nier (1859),  passé  devant  P.  Mathieu  et  son  confrère,  no- 
taires, à  Montréal  ;  à  prendre  ladite  somme  de  quatre  cents 
dollars  sus-transportée,  par  Pierre  Doutre,  sur  et  à  même  les 
quatre  premiers  paiements  à  devenir  dûs  et  exigibles  aux 
termes  du  transport,  c'est-à-dire,  cents  dollars  le  premier 
mai  prochain  et  $100  le  premier  mai  chaque  année  en 
suivant,  jusqu'à  entier  et  final  paiement  de  ladite  somme 
de  trois  cent  soixante  dollars.  Pour  par  Pierre  Doutre,  ou 
ses  ayants  cause,  à  défaut  par  François  Edmond  Dorion, 
ès-qualité,  de  se  conformer  aux  présentes,  demander,  tou- 
cher et  recevoir  du  débiteur  sus-nommé,  François  d'Assise 
Richard,  les  sommes  par  lui  ducs  et  sus- transportée  et 
en  jouir,  user,  faire  et  disposer  comme  bon  lui  semblera  en 
pleine  propriété.  "  ïhis  obligation  was  set  up  in  the  déclara- 
tion, also  that  the  transfer  had  not  been  signified  to  Richard 
and  that  he  had  given  back  the  land  to  the  vendor,  Dorion, 
in  payment  of  the  amount  due  her,  and  also  an  undertaking 
by  the  other  Défendant  under  a  letter  in  the  following  terms. 
"  Montréal,  18  janvier,  1860.  Monsieur,  Ayant  pris  commu- 
nication de  l'obligation  et  transport  consenti  ce  jour  par  Anne 
Aurélie  Routhier,  en  faveur  de  Pierre  Doutre,  je  me  p  »rte  cau- 
tion de  Anne  Aurélie  Routhier,  pour  le  paiement  par  François 
d'Assise  Richard,  y  nom  né,  de  la  somme  de  quatre  cents  dol- 
lars à  vous  transportée  par  ledit  acte.  (Signé)  V.  P.  W.  Dorion. 
A.  P.  Doutre,  Ecuyer,  Montréal.  "  It  was  alleged  that  the 
monthly  instalments  had  been  paid  until  about  the  15  March, 
1862,  and  that  more  than  three  instalments  had  become  due, 
and  that  Plaintiff  was  entitled  to  claim  the  balance  due  under 
the  obligation,  $200,  for  which  a  joint  and  several  condemna- 
tion  was  prayed.  The  Défendant  Dorion  pleaded  by  two  ex- 
ceptions :  1.  Setting  up  the  obligation  and  letter  according  to 
their  terms,  and  alleging  that,  under  the  letter,  he  in  no  way 
became  surety  for  the  payment  of  the  obligation,  but  only 
that  Richard  sliould  pay  the  sum  of  $400  transferred  to  Pierre 
Doutre  ;  that  Pierre  Doutre,  having  failed  to  signify  the  trans- 
port, the  debtor  Richard  had  paid  the  amount  to  A.  A.  Rou- 
tier, and  had  obtained  a  valid  discharge,  by  which  the  debt 
was  extinguished  and  the  surety  discharged.  The  2nd  excep- 
tion set  up  that,  inasmuch  as  Pierre  Doutre,  by  his  négligence 
and  default  in  not  signifying  the  transport,  had  lost  his  re- 
course against  Richard,  and  had  thus  rendered  it  impossible 


DE  LA  PROVINCE   DE  QUÉBEC. 


475 


to  exécute  a  cession  of  his  rights  in  favor  of  Dorion,  as  surety, 
he,  Dorion,  was  thereby  diacharged  from  ail  liability  under 
the  letter  referred  to.  The  Plaintiff's  answer  to  the  Ist  excep- 
tion was,  that,  by  the  letter.  Défendant,  Dorion,  became  surety 
for  Dame  Routhier  for  the  payment  of  the  sum  transferrcd, 
and  did  not  become  surety  for  Richard,  who  was  not  a  party 
to  the  principal  obligation  of  Daine  Routier,  nor  to  the  acces- 
sory  obligation  of  Défendant  Dorion,  that  the  signification  of 
the  transport  fell  upon  Dorion,  and  not  on  Pierre  Doutre, 
between  whoin  and  Richard  no  lien  de  droit  existed,  as  ap- 
peared  from  the  allégation  of  the  exception.  An  answer  was 
made  to  the  second  exception,  that  Pierre  Doutre  was  never  in 
a  position  to  cède  to  Dorion  any  rights  against  Richard,  never 
having  had  any,  and  the  only  rights  of  which  Dorion  could 
demand  a  cession  were  those  against  Dame  Routhier,  which 
Plaintiffdeclared  he  was  ready  to  cède  on  payment  of  the  sum 
demanded.  Admissions  were  given  of  the  quality  of  F.  E. 
Dorion  and  of  his  wife  ;  the  signature  of  Défendant,  Dorion, 
to  the  letter  of  the  18th  January,  1860,  and  the  signature  of 
François  E.  Dorion  to  a  writing  filed  at  enquête,  were  also 
admitted  ;  the  writing  in  question  was  in  the  foUowing  terms  : 
"  Montréal,  18  janvier,  1860.  A  un  mois  de  cette  date,  je  pro- 
mets fournir  à  Pierre  Doutre  une  copie  de  la  signification  d'un 
transport  par  moi  en  sa  faveur,  et  ce  pour  valeur  reçue,  si  non 
ledit  Pierre  Doutre  pourra  faire  signifier  ledit  transport  à 
mes  frais.  (Signé)  Frs.  E.  Dorion,  A.  A.  Dorion."  Jugement 
de  la  Cour  de  Circuit,  Montréal,  31  sept.  1864. 

LoRANOER,  Juge.  "  Considérant  que,  par  la  lettre  missive 
du  18  janvier,  1860,  produite  par  le  Demandeur,  le  Défendeur 
Vinceslas  P.  W.  Dorion  s'est  porté,  en  faveur  de  Pierre  Doutre, 
caution  de  la  Défenderesse,  au  regard  des  obligations  contractées 
par  elle  vis-à-vis  Pierre  Doutre,  par  rapport  au  transport  de 
la  somme  à  elle  due  par  Français  d'Assise  Richard,  et  de  la 
due  exécution  de  ces  obligations,  que  la  Défenderesse,  a  mani- 
festement violées,  en  recevant  la  somme  transportée,  ce  qui  a 
donné  droit  à  Pierre  Doutre,  ou  ses  représentants,  de  réclamer 
de  Vinceslas  P.  W.  Dorion  la  sonune  de  deux  cents  dollars, 
aussi  bien  que  de  la  Défenderesse  :  Rejette  les  exceptions  de 
Vinceslas  P.  W.  Dorion,  fondées  sur  le  défaut  de  signification 
du  transport  en  question  à  Richard,  tel  défaut  de  signification 
ne  pouvant  être  invoqué  comme  un  n.oyen  valable  de  défense 
à  l'action  du  Demandeur." 

It  was  from  this  judgment  that  revision  was  demanded. 

Monk,  Justice,  dissenting,  held  that  Dorion  became  surety 
that  Richard  would  pay  his  creditor.  Either  the  debtor  or 
creditor  might  hâve  made  the  signification,  but  it  lay  empha- 
tically  on  Madame  Routhier  todoso.  Signification  was  not  made 
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at  ail,  and  Richard  paid  Madame  Routhîer.  He  did  not  hold 
Dorion  liable,  under  the  action  as  brought,  perhapa  he  might 
be  liable  in  an  action  of  a  spécial  character.  He  could  not  agrée 
with  the  principle  of  the  judgment  which  condemned  Dorion, 
on  the  ground  that  it  was  his  duty  t«  make  the  signification  ; 
now  Dorion  could  not  legally  call  upon  the  notary  to  make 
the  signification  ;  and  had  not  bound  himself  to  do  ît.  In 
matters  of  security,  the  interprétation  should  be  strict, 
and,  in  favor  of  the  surety,  and,  in  case  of  doubt  as  to 
the  meaning  of  the  contract,  the  interprétation  should  also  be 
in  his  favor.  So  also  in  case  of  doubt  as  to  whether  it  was  his 
duty  to  signify  the  transport,  the  surety  should  hâve  che 
benefit  of  the  doubt.  He  thought  the  duty  of  signification  fell 
first  upon  Madame  Routier,  then  on  Doutre,  and  that  the 
judgment  should  be  reversed. 

3mith,  Justice  :  Held  that  the  undertaking  of  the  caution 
was  that  the  moneys  due  by  Richard  should  be  paid  to  the 
creditor  Doutre.  This  payaient  was  guaranteed  by  Dorion,  not 
merely  that  the  moneys  should  be  paid  to  Madame  Routhier, 
but  also  that,  if  she  received  them  they  should  be  paid  over 
to  her  creditor.  He  held  Madame  Routhier  was  bound  to  signify 
the  transport,  and  Dorion  the  caution  was  equally  bound  to 
do  so.  The  judgment  brought  up  for  review  was,  in  every 
respect,  well  founded. 

Berthelot,  Justice  :  Stated  the  case  had  given  him  a  good 
deal  of  trouble.  The  gênerai  rule  was,  that  when  one  bas  a 
surety  he  might  sleep  sound.  It  was  said  the  caution  had  no 
right  to  cause  the  signification  to  be  made,  but  it  w  iS  one  of 
the  rights  of  a  surety  to  see  that  the  debtor  did  what  the  law 
obliged  him  to  do.  He  could  put  the  debtor  en  demeure  ;  so 
Dorion  could  hâve  said  to  Madame  Routhier,  "  See  that  the 
"  transport  is  signified  within  a  delay,  or  I  shall  havo  signifi- 
"  cation  made  at  your  expense."  Thèse  were  the  considérations 
which  had  influenced  him  in  rendering  the  judgment. 

Judgment  confirmed  M.  Justice  Monk  disseuting.  (1) 

The  Défendant  Dorion  appealed. 

DuvAL,  C.  J.  :  The  judgment  must  be  reversed.  We  are  ail 
decidedly  of  opinion  that  it  was  for  the  creditor  to  signify  the 
transfer.  It  has  been  said  that  this  woman,  Anne  Routhier,  in 
receiving  the  money  subsequently,  has  not  done  right.    To 


(1)  Authorities  referreti  to  by  PlaintifF  upon  heariiig  in  the  Court  of 
Review  :  Troplong,  Cautionnement,  Noa.  562,  368  ;  Massé,  Dict.  Coin. ,  vbo. 
Aval,  Nos.  1,  2,  3,  13,  18,  19;  Gouget  et  Merger,  Dict.,  vbo.  Aval,  Nos.  3, 
4,  6,  7,  9,  18,  21,  26,  29,  30  ;  Pardessus,  Droit  Com.,  394  ;  1  Nougier,  pp,  315, 
321  ;  Code  Civil,  No.  1691  ;  12  Dalloz,  Jurisp.,  vbo.  Vente,  Nos.  2,  17;  16 
Duranton,  Nos.  17,  486,  487,  488. 
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this,  it  must  be  answered  that  the  caution  has  nothing  to  do 
with  that.  The  considérants  of  the  judgment  are  : 

Considérant  que  feu  Pierre  Doutre,  représenté  par  le  De- 
mandeur en  Cour  de  Circuit,  a  négligé  de  faire  signifier  le 
transport  fait  audit  Pierre  Doutre  par  Anne  A.  Routhier,  de 
ses  dioits,  actions  et  hypothèques  contre  Richard  ;  qu'en  con- 
séquence de  tel  défaut  de  signification,  ledit  Pierre  Doutre  a, 
par  sa  faute  et  négligence,  perdu  son  recours  contre  ledit  Ri- 
chard, et  s'est  par  la  mis  dans  l'impossibilité  de  ce'der  ses 
droits  et  actions  à  l'Appelant,  V.  P.  W.  Dorion,  qui  est  dé- 
chargé de  sa  responsabilité  comme  caution,  etc.  Judgment 
reversed  and  action  dismissed.  Drummond,  Badoley  and 
MoNDELET,  JJ.,  concurred.  (15  D.T.B.G.,  p.  110,  et  3  L.C.L.J., 
p.  119.) 

Dorion  et  Dorion,  for  the  Appellant. 

Doutre  et  Doutre,  for  the  Respondent. 


OORPORAnOR  MUmOIPALE.-TAZE8. 

Queen's  Bench,Appeal  Side,  Québec,  16  Septembre  1864, 

Before  Duval,  Chief-Justice,  Meredith,  Mondelet, 
DRUMM3ND  and  Badgley,  Justices, 

Henderson,  Appellant,  and  The  Mayor,  Councillors  and 
Citizens  of  THE  CiTY  OF  QuEBEC,  Respondents. 

Jugé  :  lo  Que  la  Corporation  de  la  Cité  de  Québec,  en  vertu  de  la 
22me  Vie,  Cap.  63,  a  le  pouvoir  et  est  autorisée,  à  passer  un  ou  des 
règlements  imposant  une  taxe  ou  cotisation  sur  les  agents  de  Compa- 
gnies d'Assurance  organisées  dans  d'autres  endroits,  ou  dont  le  bureau 
principal  est  établi  en  dehors  de  la  juridiction  de  ladite  Corporation. 

2o  Que  le  règlement  sur  lequel  la  Corporation  de  la  Cité  de  Québec  se 
base,  dans  l'espèce,  a  été  fait  antérieurement  au  Statut  invoqué  comme 
donnant  à  la  Corporation  le  pouvoir  de  faire  le  règlement  en  question 

The  action  was  brought  in  the  Recorder's  Court,  in  the  City 
of  Québec,  on  the  16th  April,  1862,  by  the  Corporation  of  the 
City,  to  recover  the  sun^  of  ^500,  "  for  duty  imposed  on  De- 
fendant,  as  agent  in  the  City  of  the  Provincial  Fire  Assurance 
Company,  and  ncting,  doing  and  trausacting  business  as  such, 
in  the  said  City  of  Québec,  for  the  Provincial  Fire  Assurance 
Company,  for  the  year  1861,"  The  Défendant  resisted  the  de- 
mand,  principally  on  the  following  grounds  :  1.  Because  the 
by-law  imposing  the  tax  sought  to  be  recovered  from  him, 
was  illégal,  inasmuch  as  it  did  not  appear  to  bave  been  passed 
at  a  regularly  convened  meeting  of  the  City  Council,  or  at  a 
time  when  the  Council  had  any  right.by  law,  to  impose  a  tax 
on  agents  for  Insurance  Companies.  2.  Because  in  imposing  a 
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tax  on  the  Agents  in  Québec  of  Companies  established  in 
other  places,  the  Council  went  beyond  tiie  powers  conferred 
upon  them  by  law.  The  judgment  of  the  Recorder,  pronounced 
on  the  19th  September,  1862,  conderaned  Appellant  to  pay  to 
Respondents  $500,  t'or  the  causes  stated  in  the  déclaration, 
with  interest  and  costs.  It  was  from  that  judgment  that  an 
appeal  was  instituted. 

Irvine,  t'or  Appellant  :  The  by-law  of  the  council  relied 
upon  by  Respondents  as  authorizing  the  imposition  of  this 
tax,  is  headcd  as  foUows  :  "  At  a  spécial  meeting  of  the  coun- 
cil of  the  city  of  Québec,  held  at  the  city  hall,  in  the  said 
city.on  Friday,  the  twenty-ninth  day  of  the  month  of  April,  and 
ndjourned  from  that  day  to  Tuesday,  the  tenth  day  of  May 
following,  in  the  year  1859,  in  virtue  of  a  by-law  made  and 
passed  at  a  spécial  meeting  of  this  council,  held  on  the  21st 
day  of  August,  1857,  and  adjourned  from  the  twenty-first 
day  to  the  twenty-Hfth  day  of  the  said  month  of  August  :  at 
each  of  which  several  meetings  were  and  are  présent  two- 
thirds  of  the  members  composing  the  council  of  the  city  of 
Québec,  that  it  to  say  :  (hère  follow  the  names  of  the  coun- 
cillors  présent)  it  is  ordained  and  enacted,  and  we  the  said 
council,  do  ordain  and  make  the  fcllowing  by-law."  The 
twenty-second  section  of  this  by-law  has  référence  to  the  cas' 
in  question,  and  is  in  the  following  words  :  "  That  a  tax  or 
duty  of  £125  be  and  is  hereby  imposed  upon,  and  shall  be 
yearly  payable  by  ail  and  every  Fire  Insurance  Company, 
or  agency  of  any  Fire,  Marine  or  Inland  Insurance  Company 
in  this  city,  (Life  Insurance  Companies  excepted)  and  by  each 
and  every  person,  firm  of  persons,  corporate  body  or  society 
carrying  on  the  business  of  insurance  against  loss  by  fire,  or 
against  the  risks  of  the  sea,  or  the  risks  of  inland  navigation, 
in  this  city  ;  and  also  by  the  agent  or  agents  in  the  city  of 
ail  and  every  insurance  company,  and  of  ail  and  every  person, 
iirm  of  persons,  body  corporate  or  society,  carrying  on  the 
business  of  insurers  against  loss  by  fire,  or  against  the  risks 
of  the  sea,  or  of  inlancl  navigation,  in  foreign  parts,  or  estab- 
lished elsewhere  than  in  this  city,  but  acting  as  such,  and 
doing  and  transactiug  the  business  of  insurers,  and  insuring 
in  this  city  through  any  agency  therein  ;  the  said  tax  or  duty 
of  £125,  to  be  payable  by  the  said  agent  or  agents,  and  that 
separately  and  distinctly  for  each  and  every  such  insurance 
company  or  insurance  campany  agency,  and  for  each  and  every 
such  person,  firm  of  persons,  corporate  body  or  association,  for 
which  they  shall  act  as  agent  or  agents,  as  aforesaid."  The  act 
of  parliament  in  virtue  of  which  it  is  pretended  that  the 
council  had  authority  to  pass  this  by-law,  is  the  22nd  Vict., 
chap.  63,  qec.  6.  By  this  act,  the  powers  of  the  city  corporation 
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are  extended  so  as  to  enable  them  to  reach  several  classes  of 
persons  wliom  they  had  previously  no  power  to  tax  ;  the 
words  referring  to  the  particular  class  of  cases  now  in  question, 
are  :  "  On  ail  agents  of  or  for  any  insurance  conipany  or  com- 
paniea  in  the  said  city,  and  ail  promises  occupied  by  such 
insurance  agent  or  agents,  of  or  for  any  such  Company  or 
companies,  in  the  said  city."  This  act  received  the  royal  assent 
and  becamo  law  on  the  4th  May,  1859.  The  first  point  to  be 
considered  is  whether  the  council  passed  the  by-law  in  question 
at  a  regularly  convened  meeting  of  the  council  ;  and  whether, 
at  the  time  the  by-law  was  passed,  the  existing  law  authorized 
the  imposition  of  the  tax  sued  for.  The  by-law  purports  to  shew 
on  its  face  the  nianner  in  which  it  was  passed,  in  order  to  estab- 
lish  its  regularity,  and  to  show  that  the  council  was  within  its 
jurisdiction  in  enacting  it  ;  and  it  will,  no  doubt,  be  conceded, 
that  if  it  appears,  by  its  own  shewing,  to  be  illégal,  it  should  be 
treatedas  anullity.  The  act  18  Vict.,ch.  159,  consolidatingthe 
laws  relating  to  the  city  of  Qtiebec,  enacts  at  the  47  sec.  that  : 
"  The  said  Council  shall,  and  may,  meet  for  the  despatch  of 
the  business  of  the  said  city,  at  such  fixed  pei'iods  as  may  be 
determined  by  a  by-law,  and  may  adjourn  from  time  to  time 
to  such  day  as  they  think  fit,  giving  notice  then  to  ail  the 
Councillors  not  présent  at  the  ajournement."  The  Council,  by 
a  by-law  passed  in  virtue  of  this  clause,  fixed  Friday  in  each 
week  for  its  regular  day  of  meeting.  The  introtluction  to  the 
by-law  on  which  this  suit  is  based  purports  to  shew  ail  the 
proceedings  which  were  taken  when  it  was  passed,  and  speaks 
of  a  spécial  meeting  of  the  Council  held  on  the  29th  April,  1859, 
and  adjourned  to  the  tenth  of  May  following,  but  does  not 
mention  that  any  notice  of  the  .««econd  meeting  was  given  to 
the  Councillors  who  were  not  présent  at  the  adjournement  of 
the  first.  The  other  objection  on  this  head  is  more  serious  ;  it 
appears  that  the  by-law  was  pas.sed  at  a  spécial  meeting  of 
the  Council  held  on  the  twenty-ninth  of  April,  1859,  which 
meeting  it  is  stated  was  adjourned  to  the  tenth  May  ;  biit  it 
is  not  distinctly  explained  whether  the  by-law  was  passed  at 
the  meeting  of  the  twenty-ninth  April,  or  at  that  of  the  tenth 
May,  although  the  littéral  meaning  of  the  words  would  seem 
to  imply  that  it  was  at  that  of  the  twenty-ninth  April.  Now, 
the  law  authorizing  the  imposition  of  this  tax  was  only  passed 
on  the  fourth  May,  or  in  the  interval  between  the  two  mee- 
tings, and  if  it  do  not  clearly  appear  that  the  by-law  was 
passed  after  the  Statute,  it  must  be  illégal.  The  last  objection 
is  that  the  Statute  only  authorizes  the  imposition  of  a  tax 
upon  agents  of  Companies  which  are  established  in  the  city, 
and  the  by-law  imposes  the  tax  on  the  Agents  of  Foreign 
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Companies,    thus  going  beyond   the   power,   conferred    by 
the  law. 

Baillaroé,  pour  les  Intimés  :    Par  le  statut  18  Victoria, 
chapitre  159,  section  51,  pai-agraphe  1er,  le  Conseil  de  la  Cité 
de  Québec  est  autorisé  à  imposer  un  droit  ou  des  droits  "  sur 
les  Compagnies  d' Assurance,  leurs  agences  et  les  lieux  par 
elles  occupés.  "  Le  statut  de  1859,  22  Victoria,  chap.  63,  sec.  6, 
amende  le  paragraphe  ci-dessus  cité,  en  décrétant  que  les  mots 
suivants  y  seront  ajoutés,  savoir  :    "  Sur  tous  agents  de  ou 
"  nour  aucune  Compagnie  ou  Compagnies  d'Assurances  dans 
"  Iwlite   Cité,  et  tous  les  lieux  occupés  par  tout  tel  agent,  ou 
."  tous  tels  agents  de  ou  pour  tella  Compagnie  ou  Compagnies 
"  dans  ladite  Cité.  "   L'Appelant    prétend  que  les  mots,  dans 
ladite  cité,  sont  limitatifs,  en  ce  sens  qu'ils  signifient   seule- 
ment les  assurances  établies  dans  la  cité  de  Québec,  et  leurs 
agences  dans  ladite  cité.     Comme  on  le  voit,  il  ne  s'agit  que 
de  l'interprétation  des  mots  dans  ladite  Cité.     De  ces  deux 
dispositions  ressort  évidemment,  su^'vant  les  Intimés,  l'inten- 
tion du  législateur  d'accorder  au  conseil  de  la  cité  de  Québec, 
le  pouvoir  d'imposer  un  droit  ou  taxe  sur  les  compagnies  d'as- 
surance et  leurs  agents  dans  la  cité  de  Québec.    Jusque  là, 
point  de  difficultés,  mais  de  quelles  assurances  le  législateur 
veut-il  parler  ?  Est-ce  ^e  toute  assurance  provinciale  ou  étran- 
gère et  ses  agents  faisant  affaire  dans  la  cité  de  Québec,  ou 
seulement,  des  compagnies  d'assurance  fondées  en  la  cité,  y 
ayant  leur  principal  établissement,  et  aussi  leurs  agents  ou 
agences  dans  cette  même  cité  ?   Telle  est  la  question  soumise 
à  la  décision  de  cette  Cour.    Il  semble  aux  Intimés,  que  le 
simple  raisonnement  suffit  pour  décider  cette  question.  Les 
Intimés  prétendent  donc  que  les  mots  "  dans  la  Cité  de  Qué- 
bec "  ne  sont  pas  limitatifs  aux  compagnies  d'assurances  fon- 
dées à  Québec,  et  y  ayant  leur  principal  établissement,  mais 
s'appliquent,  sans  distinction,  à  toute  compagnie  d'assurance, 
ou  à  toute  agence,  ou  à  tout  agent  de  toute  compagnie,  ayant 
son  principal  établissement,  ou  seulement  une  succursale  ou 
agence  en  la  cité  de  Québec,  et  y  faisant  affiiire.  C'est  le  sens  na- 
turel, d'après  les  Intimés,  (jue  présentent  les  dispositions  des 
actes  suscités.  Autrement  la  disposition  de  la  section  6,  du  cha- 
pitre 63,  22  Victoria,  ne  recevrait  qu'une  application  très  limi- 
tée, et  que  le  législateur  n'a  pu  avoir  en  vue  en  décrétant  cette 
loi  ;  car  il  n'est  pas  d'usage  que  les  compagnies  d'assurances  ou 
autres  compagnies  de  cette  nature  aient  des  agences,  des  suc- 
cursales, des  brandies  dans  le  lieu  mémo  où  se  trouve  leur 
principal  établissement.    Ainsi  la  banque  de  Québec,  l'assu- 
rance de   Québec,  ont  lïien   des   succursales,  des  agences  à 
Montréal,  à  Trois-Rivières,  etc.,  mais  non  pas,  que  les  Intimés 
sachent,  en  la  cité  de  Québec.    Tout  le  monde  sait  que  par 
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succursales,  agences,  branches,  on  entend  un  établissement  t'ait 
par  une  compagnie  ou  société  dans  une  localité  distincte  et 
plus  ou  moins  éloignée  du  lieu  où  cette  compagnie  ou  société 
a  son  principal  établissement  ;  et  la  raison  en  est  évidente, 
c'est  que  par  suite  de  l'éloignement  du  lieu  où  se  trouve  le 
siège  d'une  telle  compagnie,  il  serait  difficile  de  faire  affaire 
avec  cette  compagnie.    On  comprend  que  sans  une  agence  de 
la  compagnie  d'assurance  de  Québec  contre  le  feu  établie  à 
Montréal,  il  serait  très  incommode  à  un  citoyen  de  Montréal 
désireux  de  faire  assurer  sa  propriété  par  cette  compagnie,  de 
le  faire  directement  au  bureau  principal  à  Québec.  Au  con- 
traire, les  Intimés  ne  voient  pas  la  nécessité,  ni  l'utilité  de  la 
part  de  l'assurance  de  Québec  d'établir  un  ou  plusieurs  agents 
en  la  cité  de  Quéi  se  ;  et  c'est  parce  que  cette  utilité  n'existe 
pas  qu'il  n'y  a  pas  de  succursales  de  cette  assurance  en  cette 
Cité.    Si  donc  on  adoptait  l'interprétation  de  l'Appelant,  on 
donnerait  aux  dispositions  législatives  citées  plus  haut,  une 
interprétation  contraire  à  la  raison,  à  l'usage,  à  la  signification 
juridique  des  mots  agent  et  agences,  au  sens  naturel  de  ces 
dispositions  même  et  on  attribuerait  au  législateur  l'intention 
d'avoi  r  voulu  ilonner  à  ces  dispositions  un  sens  en  désaccord 
avec  la  raison,  l'usage  et  la  signification  même  des  mots  dont 
il  s'est  servi.  Quel  est  le  but  de  ces  dispositions  ?  si  ce  n'est  de 
donner  à  la  cité  de  Québec  une  augmentation  de  revenus,  au 
moyen  de  droits  ou  taxes  impcjsés  sur  les  nombreuses  compa- 
gnies d'assurance  qui  existaient  en  la  cité  de  Québec,  surtout 
lors  de  la  passation  de  l'acte  22  Victoria,  chap.  63.  Or,  d'après 
l'interprétation  de  l'Appelant,  cette  augmentation  serait  pres- 
que nulle,  puisqu'elle  ne  frapperait  que  sur  les  compagnies 
d'assurance  fondées  ou  ayant  leur  principal  établissement  en 
la  cité  de  Québec,  c'est-à-dire,  sur  la  seule  assurance  do  Qué- 
bec, puisqu'il  n'en  existe  pas  d'autres  fondées  en  cette  cité. 
On  doit  donc  raisonnablement  présumer  que  le  législateur  a 
voulu  aussi  atteindre,  par  la  loi  ci-dessus  citée,  toutes  les  com- 
pagnies d'assurance  faisant  affaires  dans  la  cité  de  Québec. 
Autrement  les  Intimés  ne  peuvent  voir  la  raison  d'être  de  ces 
dispositions,  ni  le  but  du  législateur,  et  encore  moins  la  néces- 
sité de  l'amendement  formulé  par  la  section  6   de  l'acte  22 
Victoria.  D'après  l'interprétation  de  l'Appelant,  il  s'ensuivrait 
que  l'intention  du  législateur  a  été  de  favoriser  les  compagnies 
(l'assurance  étrangères  dans  notre  cité,  en  leur  conférant  l'ex- 
emption de  la  taxe  qu'il  permet  d'imposer  sur  les  compagnies 
fondées  en  cette  cité  ;  en  d'autres  termes,  ce  serait  accorder 
aux  compagnies  étrangères  une  prime  d'encouragement  à  venir 
faire  à  nos  propres  compagnies  une  compétition  dangereuse, 
sinon  ruineuse.    Or,  les  Intimés  nient  que  telle  ait  été  l'inten- 
tion du   législateur.    Au  reste,  il  est  un  principe  certain  et 
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admis  de  tous,  c'est  que,  dans  l'interprétation  des  lois,  il  faut 
donner  à  toute  disposition  qui  offre  quelqu 'obscurité  ou  ambi- 
guïté, le  sens  le  plus  conforme  à  l'usage  ordinaire,  le  plus  con- 
torme  à  l'intention  du  législateur,  et  le  plus  propre  h  donner 
à  jette  disposition  un  plein  et  entier  effet.  Or,  à  l'époque  où 
le  statut  22  Victoria,  chap.  63,  a  été  passé,  il  n'apparaît  pas 
en  cette  cause  que  les  compagnies  d'assurance  fondées  ou 
créées  en  la  cité  de  Québec  aient  eu  des  agents  ou  des  agences 
en  cette  cité.  Le  législateur  n'a  donc  pu  avoir  en  vue  ces 
agences  comme  le  prétend  l'Appelant.  Si  la  loi  décrète  pour 
l'avenir,  il  ne  faut  pas  oublier  que  ces  décrets  ont  presque 
toujours  pour  objet  des  nécessités,  des  besoins,  des  exigences 
du  moment,  qui  préoccupent  plus  le  législateur  que  les  exi- 
gences ou  les  Desoins  futurs. 

MoNDELET,  Justice  :  It  is  plain  that  the  judgment  appealed 
from,  must  be  reversed.  1.  The  by-law  in  question  purports  to 
bave  been  passed,  on  the  29  April,  1859.  The  act  of  the  légis- 
lature authorizing  the  enactment  of  such  by-law  is  of  the  4th 
May  ensuing.  The  by-law  is,  consequently,  null  and  void.  It 
cannot,  for  a  momv^nt,  be  seriously  pretended  that  this  by-law 
was  passed  on  the  lOth  of  May,  this  latter  date  being  that  at 
which  the  meeting  of  the  20tn  April,  was  adjourned,  the  by- 
law  being  eajprems -yerfeis  ;  (At  a  spécial  meeting  of  the  council 
of  the  city  of  Québec  held  at  the  City  Hall,  in  the  said  city,  on 
Friday,  the  29th  day  of  the  month  of  April,  and  adjourned 
from  that  day  to  Tuesday  the  lOth  day  of  May,  and  it  is 
ordiiined  and  passed  on  the  29  April,  &;c.)  2.  I  am,  as  I  was, 
when,  on  the  30th  April,  1859,  in  the  Superior  Court,  at 
Montréal,  (1)1  decided  it  in  the  case  of  the  Corporation  of 
Montréal  and  Wood,  of  opinion,  that  the  law  does  not  confer 
on  the  corporation  the  power  to  impose  a  duty  on  the  agents 
of  Foreign  Insurance  Companies,  in  the  city,  doing  business 
therein,  and  consequently  that  any  by-law  affecting  to  impose 
such  duty,  is  null  and  void.  In  the  Montréal  case,  the  Recorder 
had  declared  the  by-law  to  be  a  nuUity,  and  I  confirmed  his 
judgment.  (2)  In  the  présent  case,  the  Recorder  of  Québec  has 
condemned  Appellant,  and  his  judgment  should  be  reversed. 
(3)  It  is  useless  to  add  that  we  hâve  nothing  to  do  with  the 
inconvenience,  if  any,  resulting  from  our  décision,  which  is 
predicated  upon  the  law  such  as  it  is. 

Drummond,  Justice  :  The  first  question  which  arises  in  this 
case  is  whether  the  Corporation  of  the  City  of  Québec  are 
authorized  to  pass  a  by-law,  or  by-laws,  to  impose  a  tax  or 

(l).  Cité  de  Montréal  et  Wood,  .3  Juriste,  p  230. 

(2)  14  and  15  Vict.,  cap.  128. 

(.3)  22(1  Vict.,  cap.  6},  sec.  «,  4tli  May,  1859. 
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(luty  upon  agents  of  Insurance  Companiea  organized  in  other 
places,  or  whose  ehief-otiices  ure  established  boyond  the  juris- 
diction  of  the  Corporation  of  Québec  ?  I  hâve  no  hésitation  iu 
saying  that  th^  Corporation  of  the  City  of  Québec  has  pos- 
sessed  that  power  since  the  passing  of  the  22nd  Vict.,  ch.  63, 
(which  became  law  on  the  4th  May,  1859,)  as  appears  by  the 
manifcst  intention  of  the  Législature,  as  well  as  by  the  context 
of  the  foUowingenactnient,  which  fonns  part  of  the  6th  section 
of  that  statute  :  "  On  ail  agents  of  or  for  any  Insurance  Cora- 
"  pany  or  Companies  in  the  said  city,  and  ail  prernises  ot^cupied 
"  i)y  such  Insurance  agent  or  agents,  of  or  for  any  such  Coni- 
"  pany  or  Companies  in  the  said  city."  The  seconù  cuestion  is 
whether,  at  the  tinie  the  by-law  was  passed,  for  amongst 
other  purposes  imposing  a  tax  of  £125  upoa  the  various 
classes  of  Insurance  Companies  therein  specified,  and  the 
agencies  of  such  companies,  the  Corporation  of  the  City  of 
Québec  was  invested  by  the  Législature  with  power  to  enact 
it  ?  or,  in  other  words,  was  the  by-law  in  question  passed 
before  or  after  the  promulgation  of  the  statute  22d  Vict,  ch. 
63  ?  The  by-law  does  not  show  that  it  was  passed  after  the 
time  when  the  Législature  had  invested  the  Corporation  with 
the  power  to  lax  the  agencies  of  those  Insurance  Companies 
which  may  be  designated  under  the  name  of  Foreign  Com- 
panies, as  being  beyond  the  jurisdiction  of  the  corporation. 
On  the  contrary,  by  the  wording  of  the  preamble  of 
the  by-law,  it  would  seem,  in  a  strict  construction  of  its 
terms,  that  it  had  been  passed  on  the  29th  day  of  April, 
1859,  (when  the  corporation  had  no  power  to  impose  any  such 
tax)  at  a  meeting  which  was  afterward  adjourned  to  the  tenth 
day  of  May  of  the  same  year.  I  am,  theretore,  of  opinion  that 
the  by-law  under  considération,  in  so  far  as  it  concerns  the 
agencies  of  the  various  Insurance  Companies  therein  specified, 
is  nuU  and  void,  and  that  the  judgment  of  the  Recorder  should 
be  reversed  with  costs  in  both  courts, 

Judgment  :  The  Court,  seeing  that  the  tax  or  duty  sought 
to  be  recovered  by  the  action  of  Respondents,  is  claimed  by 
them  under  and  by  virtue  of  a  by-law  of  the  Council  of  the 
city  of  Québec,  passed  at  a  meeting  of  the  Council,  held  ou 
the  twenty-ninth  day  of  April,  1869,  and  adjourned  to  the 
tenth  day  of  May,  1859  ;  seeing  that  the  statute,  under  which 
alone  the  city  Council  hâve  power  to  impose  a  tax  or  duty  as 
that  sought  to  be  recovered  by  the  action  of  Respondents  waa 
passed  and  received  the  royal  assent  on  the  4th  May,  1859  ; 
seeing,  therefore,  that  it  does  not  appear  that  the  by-law  was 
passed  by  the  city  Council,  at  a  time  when  the  city  Council 
had  power  to  impose  the  said  tax  or  duty  ;  and,  therefore, 
that,  in  the  judgment  of  the  Court  below  maintaining  the 
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dftmand  of  Respondenta  for  tho  auid  tax  r)r  duty,  thore  is 
crror  ;  doth,  in  con8e((Uence,  reverse  fche  judginent  rendered 
by  the  Recorder,  on  tlie  19th  day  of  Septeniber,  18G2,  and, 
proceeding  to  render  tho  judgnient  which  the  Recorder  ought 
to  hâve  rendered  in  the  preinises,  doth  disniis*^  the  action  and 
deinand  of  Respondents  against  Appeilant,  witl»  costs.  (15  D. 
T.Ji.  a,  p.  IKJ.) 

HoLT  and  Irvine,  for  Appellant. 

Bailla RGÉ,  for  Respondents. 


PROCES  PAR  JURT. 

Banc  de  la  Reine,  en  Appel,  Québec,  16  septembre  1864. 

Présents  :  DuvAL,  Juge-en-Chef,  Meredith,  Mondeleï, 
Drummond  et  Badgley,  Juges. 

EvANTUREL,  Appelant,  et  Withal,  Intimé. 

Jugé  :  1°  Que,  dans  le  cas  de  poursuite  sur  billets  à  ordre,  souscrits  et 
endossés  alternativement  d'individus  négociants  et  d'individus  non 
négociants,  il  sera  loisibla  à  aucune  des  parties  au  procès  d'avoir  et 
obtenir  un  procès  et  un  verdict  par  jury.  (1) 

2°  Qu'en  pareil  cas  le  tribunal  saisi  du  procès,  quoique  les  Défendeurs 
aient  scindé  leurs  défenses,  fjourra  ordonner  que  toutes  les  issues  soient 
soumises  à  un  seul  et  même  jury. 

L'action  était  pour  le  recouvrement  de  $645.60,  montant  de 
deux  billets  promissoires.  Elle  était  dirigée  contre  Jean-Bap- 
tiste Rolland  et  fils,  comme  faiseurs,  Joseph  et  Octave  Cré- 
mazie,  Jacques  Crémazie,  l'Honorable  François  Evanturel  et 
l'Honorable  Joseph  Cauchon,  endosseurs.  L'intimé  procéda  en 
Cour  Inférieure  par  défaut  contre  Joseph  et  Octave  Crémazie  ; 
les  autres  endosseurs  et  les  faiseurs  avaient,  chacun  séparé- 
ment, opposé  à  la  demande  une  défense  au  fond  en  fait,  sou- 
tenue d'affidavits  où  ils  déposaient  que  les  signatures  allé- 
guées être  les  leurs  étaient  fausses.  Contestation  fut  liée  sépa- 
rément avec  chacun  d'eux  par  le  Demandeur,  l'Intimé,  qui 
demanda  et  obtint  que  les  faits  de  la  cause  fussent  soumis  à 
la  décision  et  au  verdict  d'un  jury.  La  Cour,  donnant  acte  au 
Demandeur  de  la  déclaration  contenue  en  ses  motions  de  ce 
qu'il  faisait  option  d'un  procès  par  jury  sur  chacunes  des 
issues  parfaites  entre  le  Demandeur  et  les  Défendeurs,  or- 
donna par  jugement  du  4  avril,  1863,  "  qu'il  y  ait  procès  par 
"  jury  en  la  présente  cause,  mais  ordonne  qu'il  n'y  ait  qu  un 

(1  )  V.  art.  348  C.  P.  C. 
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"  aeul  procès  sur  toutes  les  issues  levées  en  cette  cause  de  la 
"  part  fies  différents  Défendeurs  en  icelle.  "  Subsé«jueinnient| 
l'Appelant  fit  motion  pour  que  l'option  faite  par  l'Intimé  d'un 

fu'oces  par  jury  fût  considéré  comme  non  avenue,  et  ce  pour 
es  raisons  suivantes  :  1.  "  Parce  que  la  promesse,  convention  ou 
"  contrat  sur  lestjuels  l'Appelant  était  poursuivi  n'était  pas, 
"  quant  à  lui,  d'rne  nature  mercantile,  1  Appelant  n'étant  pas 
"  marchand  ;  2.  Parce  que  la  contestation  liée  entre  l'Appelant 
"  n'était  pas  d'une  nature  mercantile  ;  3.  Parce  que  les  ma- 
"  tières  de  fait  sur  la  contestation  entre  le  Demandeur  et  l'Ap- 
"  pelant  n'étaient  pas,  quant  à  ce  dernier,  de  celles  qui,  par  la 
"  loi,  peuvent  être  soumises  à  la  décision  et  verdict  d  un  jury." 
Après  audition  sur  ces  motions,  elles  furent  renvoyées,  avec 
dépens,  par  jugement  rendu  le  3  juin,  1863.  C'était  de  ce  juge- 
ment ainsi  que  de  celui  du  4  avril  que  l'Appelant  interjeta 
appel. 

Ca.sault,  pour  l'Appelant  :  Le  procès  par  jury  est  un  tri- 
bunal exceptionnel  dont  la  juridiction,  comme  celles  de  toutes 
ces  sortes  de  tribunaux,  doit  être  restreinte  à  ses  limites  les 
plus  étroites.  Chaque  fois  qu'il  y  a  doute,  la  partie  que  l'on 
veut  y  traduire  doit  être  renvoyée  devant  ses  juges  ordi- 
naires. Sa  juridiction  est  personnelle  et  réelle  tout  à  la  fois  ; 
il  faut  que  l'une  des  parties  soit  marchand,  et  que  la  cause  de 
la  demande  soit  d'une  nature  mercantile  ;  il  ne  suffirait  pas 
que  les  deux  parties  fussent  commerçants,  si  le  sujet  de  la 
contestation  était  étranger  au  commerce.  Dans  la  présente 
cau.se,  le  Demandeur  est  marchand,  mais  l'Appelant  soutient 
que,  ni  la  dette,  ni  le  contrat,  la  promesse  ou  la  convention 
qui  l'ont  créée,  ne  sont,  quant  à  lui,  d'une  nature  mercantile. 
La  déclaration  allègue  que  l'Appelant  a  reçu  les  billets  y  men- 
tionnés d'un  homme  qui  n'était  pas  marchand,  M.  Jacques  Cré- 
mazie,  et  les  a  cédés  à  une  autre  personne  étrangère  au  com- 
merce, l'Honorable  Joseph  Cauchon  ;  comment  peut-on  dire 
que  ces  transactions  sont  d'une  nature  commerciale  ou  mer- 
cantile ?  L'endosseur  n'est  pas  une  caution,  son  contrat  est 
indépendant,  distinct  et  séparé  de  celui  du  faiseur,  et  subsiste 
lors  même  que  ce  dernier  n'aurait  contracté  aucune  obligation. 
Le  billet  promi.ssoire  n'a  jamais  été  considéré  comme  effet  de 
commerce^  ce  n'est  que  la  reconnaissance  d'une  dette,  et  la 
promesse  de  la  payer.  Le  non  commerçant,  porteur  de  cette 
reconnaissance,  qui  la  cède  ou  vend  à  une  autre  personne,  cette 
dernière  fût-elle  marchand,  ne  fait  pas  acte  de  commerce. 
Cela  a  toujours  été  la  jurisprudence  constante  en  France,  et 
notre  statut  en  disant  que  dans  ce  cas  la  preuve  sera  faite 
sui  ant  les  règles  du  droit  anglais,  comme  si  toutes  les  parties 
au  billet  étaient  marchands,  indique  suffisamment  qu'elle  a 
aussi  toujours  été  celle  du  Bas-Canada. 
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FouRNiER,  pour  l'Intimé  :  La  question  soumise  est  celle  de 
«avoir  si  la  poursuite  est  fondée  sur  une  convention  d'une  na- 
ture mercantile  et  qui  peut  être  soumise  à  la  décision  d'un 
jury.  Par  la  section  2G  du  Chapitre  83  des  Statuts  Refondus 
du  Bas-Canadi^,  il  est  statué  comme  suit  :  "  Toutes  personnes 
"  ayant  des  poursuites  et  actions  civiles  dans  la  cour  Supé- 
"  rieure,  fondées  sur  dettes,  promesses,  contrats  et  conventions 
"  d'une  nature  mercantile  seulement,  entre  né^03iants,  mar- 
"  chands,  commerçants  et  corporations  faisant  commerce,  ré- 
"  pûtes  tels  suivant  la  loi,  ou  entre  négociants,  marchands, 
"  commerçants  et  corporations,  et  des  personnes  non-engagées 
"  dans  le  commerce,  pourront,  à  l'option  de  l'une  ou  l'autre  des 
"  parties,  avoir  et  obtenir  un  procès  et  un  verdict  par  jury."L'In- 
timé  maintient  que,  dans  notre  droit,  tel  que  modifié  par  nos 
Statuts,  l'endossement  par  un  non  commerçant,  d'un  billet  sous- 
crit par  un  marchand  et  pour  les  fins  de  son  commerce,  est  une 
transaction  d'une  nature  mercantile.  La  preuve  dans  toutes  ma- 
tières concernant  ces  billets  doit  être  régie  par  les  lois  de 
l'Angleterre.  (1)  Mais  l'Appelant  lui-même  admet  que  la  con- 
vention alléguée  par  l'Intimé,  en  autant  qu'elle  concerne  les 
faiseurs  du  billet,  savoir  :  J.  B.  Rolland  et  fils,  et  J.  et  O.  Cré- 
mazie,  était  d'une  nature  commerciale.  Ainsi,  quant  à  ces  Dé- 
fendeurs, il  n'y  a  nul  doute,  d'après  l'aveu  même  de  l'Appelant, 
que  l'Intimé  avait  le  droit  à  l'option  d'un  procès  par  jury.  En 
admettant  même  qu'en  endossant  le  billet  d'un  marchand, 
l'Appelant  n'aurait  point  fait  un  contrat  d'une  nature  mercan- 
tile, l'indivisibilité  de  la  transaction  aurait  encore  l'effet  de 
donner  à  l'Intimé  le  droit  d'obtenir  un  procès  par  jury.  Le 
fait  d'être  partie  à  un  acte  d'un  caractère  commercial,  quant  à 
quelques-unes  des  parties,  doit  avoir  comme  conséquence  né- 
cessaire de  rendre  les  non-commerçants  justiciables  du  même 
tribunal,  et  sujet  au  même  mode  de  procédure.  Dans  une 
même  cause,  il  ne  peut  y  avoir  deux  modes  différents  de  pro- 
céder, suivant  les  qualités  des  parties,  et  la  même  cause  ne 
peut  être  décidée  par  un  juge  à  l'égard  de  quelques  Défen- 
deurs, et  par  un  jury  quant  aux  autres.  Ce  principe  est  aflmis 
en  France  ;  et  les  non-commerçants  qui  endossent  les  billets 
de  commerçants,  sont  justiciables  des  tribunaux  de  commerce. 
Il  suffira  de  citer  l'autorité  de  Merlin,  qui,  d'ailleurs,  est  con- 
forme à  tous  les  auteurs  qui  ont  écrit  sur  ce  sujet.  "  Quand  le 
"  billet  à  ordre  sera  souscrit  alternativement  d'individus  né- 
"  gociants  et  d'individus  non  négociants,  tous  les  signataires 
"  indistinctement,  en  cas  de  contestation,  rassortiront  des  tri- 
"  bunaux  de  commerce,  qui  prononceront  contre  les  uns  la 
"  contrainte  par  corps,  et  ordonneront  sur  les  autres  l'exécu- 


(I)  Stat.  Réf.  B.  C,  cliap.  64,  sec.  3(». 
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"  tion  mobilière.  Il  fallait  donner  à  la  même  autorité  le  droit 
"  de  rendre  ces  deux  espèces  de  jugement,  sur  une  matière 
"  indiviaihle  de  sa  nature  ;  et  comme,  dans  les  causes  mixtes, 
"  c'est  l'objet  le  plus  grave  qui  entraîne  celui  qui  l'est  moins, 
"  il  était  juste  de  déférer  aux  tribunaux  de  commerce  la  con- 
"  naissance  de  ce  genre  de  différends."  (1)  Jugement  confir- 
mé :  Considering  tliat,  in  the  rendenng  of  the  judgments  of 
the  Court  bel^"  rendered  by  the  Superior  Court,  sitting  at 
Québec,  on  the  4th  day  of  April,  and  on  the  3d  day  of  June, 
1863,  there  is  no  error,  doth  confirm  the  said  judgments.  (15 
D.  T.  B.  a,  p.  126.) 

Casault,  Langlois  et  Angers,  pour  l'Appelant. 

Foun'^TiER  et  Gleason,  pour  l'Intimé. 


POURSUITE  MAL  F01IDEE.-D0HHA0E. 

Circuit  Court,  Québec,  21  janvier  1865. 
Before  Taschereau,  Justice. 
Cayer,  Plaintiff,  os.  Labrecque,  Défendant. 

Jugé:  lo.  Qu'un  Demandeur  de  bonne  foi,  qui  ne  réussit  pas  dans 
son  action,  ne  t^era  pas  tenu  d'indemniser  le  Défendeur  pour  le  temps 
qu'il  a  perdu  et  les  dépenses  qu'il  a  encourues,  en  comparaissant  de- 
vant la  Cour  pour  faire  valoir  sa  défense. 

2o  Q.ie  les  frais  d'action  sont  peuls  la  pénalité  infligée  sur  un  De- 
mandeur de  bonne  foi,  qui  faillit  dans  son  action.  (2) 

Taschereau,  Justice  :  Plaintiff  claims  $6.00,  as  an  indemnity 
for  loss  of  time  and  necessary  expenses  incurred  by  him  in 
coming  before  the  court  to  défend  an  action  brought  by 
Défendant  against  him,  to  which  action  he  should  not  hâve 
been  made  a  part}',  never  having  h*"^.  any  dealings  with  De- 
fendant,  and  being  in  no  wise  indebted  to  him.  In  the  original 
action,  it  was  proved  that  a  person,  bearing  the  same  name 
as  the  présent  Plaintiff,  was  indebted  to  the  présent  Défendant 
and  that,  by  error,  the  action  had  been  served  upon  the 
présent  Plaintiff  There  was,  therefore,  evidently  no  intention 
on  the  part  of  Labrecque  to  vex  or  annoy  Plaintiff,  and,  unless 
this  intention  be  clearly  proved,  no  damages  will  be  awarded 
in  favor  of  a  man  summoned  for  a  debt  he  does  not  owe.  The 
costs  are  the  penalty  of  a  Plaintiff  failing  in  his  suit  ;  and  the 

(1)  8  Merlin,  Rep.,  vbo.  Ordre,  p.  833. 

(2)  V.  art.  1063  C.  C. 


I 

1 
H. 


488 


RAPPORTS  JUDICIAIRES  REVISÉS 


costs  are  the  only  penalty  which  this  court  will  grant,  when 
a  Plaintiff  in  good  faith  is  nonsuited. 

JUDGMNET:  Action  dismissed,  with  costs.  (15  D.  T.  B.  G., 
p.  130.) 

Langevin,  for  Plaintiff. 

Légaré  and  Malouin,  for  Défendant. 


''^A 


F  i  M- 


ARRERAGES  DE  RENTE  VIAGERE.-ENREGISntEHEllT. 

SUPERIOR  Court,  Montréal,  30th  November,  1864. 
Before  Badqley,  Justice. 
Desjardins,  Plaintiff,  va.  Provost,  Défendant. 

Jxigé  :  Que,  dans  le  cas  d'une  rente  viagère  créée  en  vertu  d'une  dona- 
tion du  3  mai,  enregistrée  le  5  mai  1843,  Te  donateur  ne  peut,  en  raison 
dé  la  37  sec,  sous-sec.  2,  stat.  réf.  Bas-Canada,  ch.  37,  reclamer  hypo- 
thécairement des  arrérages  au-delà  de  cinq  ansf  et  l'année  courante, 
sans  enregistrement  d'un  sommaire  pour  tels  arrérages. 

This  was  an  hypothecary  action  brought  by  Plaintiff,  as 
universal  legatee,  under  the  will  of  Joseph  Deschambault,  her 
late  husband,  of  date  the  2l8t  June,  1851,  registered  24th 
August,  1855,  and  set  out  a  notarial  acte  of  donation  and  ces- 
sion, of  the  3rd  May,  1843,  registered  5th  May,  1843,  from 
the  testator  to  Louis  Monciaux  dit  Désormeau,  of  1,600  livres, 
old  currency,  the  latter  thereby  agreeing  to  pay  the  testator, 
and  his  wife,  the  Plaintiff,  a  rente  et  pension  viagère  of  224 
livres,  yearly,  until  the  death  of  the  survivor,  sans  diminution, 
and  hypothecating  for  the  payment  of  the  rent,  two  farms,  of 
one  of  which  Défendant  was  alleged  to  be  the  détenteur,  and 
that  there  was  due  to  Plaintiff  ten  years  of  moitié  de  ladite 
rente,  1,120  livres  ($186.66.)  Conclusion  as  in  an  hypothecary 
action  for  $186.66.  Plea,  that  Défendant  had  not  alleged  any 
registration  of  the  arrears  of  the  five  first  years,  and,  there- 
fore,  could  only  recover  $93.33,  one  half  of  the  sum  demanded, 
for  which  sum  he  oftered  to  confess  judgment,  with  costs,  as  in 
action  under  $100.  Conclusion  praying  acfj  of  his  offer  to  con- 
fess judgment,  and  thàt  he  be  condemned  to  costs  only  as  in 
an  action  under  $100,  and  for  costs  against  Plaintiff  in  case 
the  offer  to  confess  judgment  was  not  accepted. 

Badgley,  Justice,  referred  to  the  registry  law,  Con.  Stat. 
of  L  C,  chap.  37,  secs.  37,  38,  and  that,  under  sub-section 
two,  of  section  38,  arrears  of  debt  of  a  certain  description, 
including  alimentary  pensions,  were  preserved  by  registration 
for  five  years,  and  the  then  current  year,  but  for  no  longer 
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period.  In  ihis  case,  there  was  a  tender  niade,  and  judgment 
would  be  giveii  for  the  amount  of  the  tender.  JuDGMENT  : 
The  Court  considering  that  the  lot  of  land  and  premises  des- 
cribod  and  mentioned  in  PlaintiflTs  déclaration  were  hypothe- 
cated,  under  and  by  virtue  of  the  deed  of  création  of  the  said 
life  rent,  executed  on  the  3rd  day  of  May,  1843,  before  Filia- 
treault  and  colleague,  Notariés  Public,  and  duly  engistered  on 
the  fifth  of  the  said  month  of  May,  for  the  security  of  the 
rente  :  Considering  that  Défendant,  at  the  time  of  the  institu- 
tion of  the  présent  ection,  was  the  proprietor  and  détenteur 
of  the  lot  of  land  and  premises,  hypothecated  as  aforesaid  : 
Considering  that  no  registration  of  arrears  of  the  life  rent 
has  been  alleged  in  Plaintiffs  déclaration  nor  established  of 
record  :  Considering  that  Plaintiff,  as  the  uni  versai  legatee  of 
her  late  husband,  Joseph  Deschambault,  who  originally  esta- 
blished the  life  rent,  and  who  died  in  1856,  cannot,  by-law, 
without  such  enregistration  efFected  of  said  arrears  due,  hâve 
or  demand  the  arrears  clairaed  by  her  :  Considering,  however, 
that  Défendant  has,  by  his  plea,  ofï'ered  to  confess  judgment 
in  PlaintifFs  favor  for  one  half  of  the  amount  demanded  by 
her  of  the  said  arrears,  to  wit,  for  the  sum  of  $93.33,  with 
costs  against  her  upon  her  contestation  of  his  offer  :  Conside- 
ring that  Plaintiff  hiith  in  fact  raised  such  contestation  ;  doth 
condemn  Défendant  to  pay  to  Plaintiff  the  sum  of  $93.33, 
with  interest  thereon  from  the  16th  day  of  May,  1864,  dateof 
service  of  process  and  costs  up  to  the  tiling  of  the  plea,  as  of  a 
suit  under  $100,  with  costs  against  Plaintiff  in  Defendant's 
favor,  of  the  said  contestation.  (15  D.  T.  B.  G.,  p.  132.) 

Jette  and  Lesage,  for  plaintiff. 

DouTRE  and  DoUTRE,  for  Défendant. 


CAnnomiEHEiiT  pour  frais. 

SuPERiOR  Court,  Québec,  4  février  1865. 
Before  Stuart,  Justice. 
Grainger  et  al,  Plaintiffs,  vs.  Parke,  Defendani 

Jugé  :  \°  Que,  sur  le  décès  d'une  partie  qui  s'est  portée  caution  pour 
frais,  le  Défendeur  a  droit  d'obtenir  un  nouveau  cautionnement.  (1) 

2"  Qu'aucun  abandon  de  ce  droit  de  la  part  du  Défendeur  ne  peut 
être  réclamé,  avant  qu'il  n'ait  été  informé  du  décès  de  la  caution,  par 
dénonciation  de  tel  décès,  de  la  manière  ordinaire. 

(1)V.  art.  29C.  C. 
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This  case  was  subtnitted  to  the  considération  of  the  court 
upon  a  motion  for  the  renewal  of  security  for  costs.  The 
Plaintiffs,  résidents  of  Great  Britain,  had,  at  the  commence- 
ment of  the  action,  giveu  the  security  for  costs  required  of 
non  résidents  in  Canada.  James  Foster  Bradsliaw,  Plaintiff's 
surety,  died  in  the  month  of  July,  1863,  Subsequently  to  the 
death  of  Bradshaw,  proceedings  in  the  cause  had  been  taken 
by  both  parties,  and  several  interlocutory  judgments  had  been 
rendered.  On  the  tîrst  of  February,  1865,  Défendant  having 
become  aware  of  the  death  of  Bradshaw,  moved  for  a  rene- 
wal of  security  for  the  costs  of  the  action,  accompanying  his 
motion  by  the  certificate  of  the  death  of  Bradshaw.  AusTiN, 
for  PlaintifFs,  urged  that  this  motion  could  not  be  granted, 
firstly,  on  the  ground  that  the  heirs  of  Bradshaw,  being  equal- 
ly  liable  witb  himself,  the  security  still  subsisted,  and  no 
renewal  of  security  was  necessary  or  could  be  demanded  ;  and, 
secondly,  that,  if  any  such  right  did  exist  on  the  part  of 
Défendant,  it  had  been  waived  by  lapse  of  time,  over  eighteen 
months  having  passed  since  the  death  of  Bradshaw,  and  by 
Défendant  allowing  varions  proceedings  to  take  place,  and 
interlocutory  judgments  to  be  readered,  without  having  moved 
for  other  security.  In  support  of  this  view,  the  court  was  refer- 
red  to  the  case  of  Supple  and  KenAedy  (1)  in  which  it  was 
held  :  "  That  irregularities  in  themselves  fatal,  are  waived  if 
"  uncomplained  of  for  a  year."  Now,  the  omission  on  the 
part  of  PlaintifF  to  put  in  new  security,  if  an  irregularity  at 
ail,  had  been  waived,  the  party  giving  the  security  having  been 
dead  for  nearly  two  years,  several  proceedings  having  been 
taken,  and  no  less  than  three  interlocutory  judgments  having 
been  rendered.  Défendant,  therefore,  could  not  now  claim 
to  hâve  the  security  renewed  or  the  irregularity  recti- 
fied.  CooK,  W.,  for  Défendant,  argued,  that  there  could  be  no 
doubt  as  to  the  right  of  demanding  a  renewal  of  the  security, 
for  it  was  a  principle  clearly  laid  down  by  ail  the  french 
writers,  and  followed  by  the  courts  hère,  that  upon  the  death 
of  a  surety,  another  one  could  be  demanded  :  "  Si  la  caution 
"  avait  les  qualités  lorsqu'elle  a  été  reçue.mais  qu'elle  ait  cessé 
"  depuis  de  les  avoir,  le  débiteur  sera-t-il  obligé  d'en  donner 
"  une  autre.  Il  faut  distinguer,  il  y  sera  obligé  si  c'est  une  cau- 
"  tion  légale  ou  judiciaire.  (2)  La  cour  a  jugé  par  un  arrêt 
"  rendu  le  16  avril,  1734,  qu'une  caution  judicatwm  solvi 
"  étant  décédée,  on  pouvait  en  demander  une  nouvelle."  (3) 
That,  as  to  the  waiver  of  the  right  to  demand  a  renewal  of 

(1)  8R.  J.  R.  Q.,p.  464. 

(2)  Pothier,  Traité  des  Obligations,  No.  392. 

(3)  Ancien  Denizart,  vbo.  CaxUio  judiecaum  aolvi,  paragraphe  16. 
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the  security  for  costs,  it  could  not  be  claiined  or  maintained 
because  the  fact  of  the  death  of  Bradshaw  had  never  been 
notified  to  Défendant,  and  that,  therefore,  he  had  nover  been 
en  demeure  to  make  the  demand  which  he  now  did  by  .his 
motion.  That  he  had  the  right  to  security  for  costs  was 
undoubted,and  he  should  not  be  deprived  of  this  right  by  any- 
thing  that  might  occur  without  his  knowledge. 

Stuart,  Justice  :  This  is  a  motion  for  the  renewal  of  secu- 
rity for  costs.  There  can  be  no  doubt  as  to  the  existence  of 
this  right.  It  is  a  privilège  by  law  conferred  upon  Défendants 
against  non  résident  Plaintiffs.  The  time  within  which  the 
application  must  be  made  is  onlj'  limited  by  law  when  the 
Plaintiff  describes  himself  in  the  déclaration  as  a  non  résident, 
but,  in  the  case  of  the  Défendants  becoming  entitled  to  this 
security  by  any  subséquent  event  in  the  cause,  no  limit  is  fixed 
within  which  the  application  must  be  niade.  I  do  not  see  that, 
even  if  Défendant  had  been  made  aware  of  the  death  of  the 
party  giving  the  security,  the  time  to  demand  a  renewal  could 
be  limited,  the  proper  course  for  Plaintiff  to  hâve  pursued  was 
to  hâve  renewed  the  security  without  any  demand  on  the 
part  of  Défendant.  The  motion  must  therefore  be  made  absolute. 
Judgment  :  Motion  made  absoluie.  (![/  ^.  T.  B.  C,  p.  134.) 

AusTiN,  for  Plaintiff. 

GowEN  and  Lloyd,  for  Défendant. 

CooK,  Counsel. 


HYPOTHEQUE  LEGALE  DE  LA  FEMHE.-OBUOATION  DE  LA  FEMME 
MARIEE  POUR  SON  MARI. 

Cour  Supérieure,  Montréal,  1  décembre  1864. 

Coram  Smith,  J. 

Armstrong  va.  Rolston,  Cur.,  et  Dufresnay,  Opposante, 
et  The  Trust  and  Loan  Company  of  Upper  Canada, 
Contestants. 

Jugé  :  1°  Que,  par  les  dij^posicions  de  la  29ine  clause  du  chapitre  30 
de  la  4nie  Victoria,  aucune  hypothèque  légale  ou  tacite  ne  subsiste  sur 
les  propriétés  du  mari  pour  le  remploi  des  propres  de  la  femme  aliénés 
durant  le  mariage.    St.  Réf.  B.  C,  Ch.  37,  Sec.  51.   (1) 

2"  Que  la  renonciation  de  la  femme  à  l'exercice  de  ses  droits  et  re- 
prises, en  faveur  d'un  créancier  de  son  mari,  n'est  pas  un  cautionne- 
ment, et  en  conséquence,  telle  renonciation  est  valable.  (2) 

(1)  V.  art.  2029  C.  C. 

(2)  V.  art.  1301  C.  C. 
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L'immeuble  saisi  et  vendu  sur  le  Défendeur  Louis  Boucher 
était  un  propre  de  communauté  appartenant  à  ce  dernier  qui 
l'avait  acquis  de  Sarah  Taylor,  le  24  avril,  1847,  J.  Belle,  N.P. 
L  Opposante  Marie  A.  Dut'resnay,  l'épouse  du  Défendeur,  avait 
obtimu  une  séparation  de  biens  d'avec  Louis  Boucher,  son 
mari,  le  19  février,  1863,et  par  un  rapport  du  patricien  homo- 
logué le  30  juin,  1863,  ses  droits  et  reprises  furent  consta- 
tés comme  suit  :  1"  Pour  remploi  du  prix  d'un  terrain  vendu 
l'un  de  ses  propres  de  fommunauté,  £900;  2"  Pour  remploi 
du  prix  du  terrain  en  deuxième  lieu  décrit,  aussi  un  autre 
propre  de  communauté  vendu,  £500  ;  total  £1,400.  Elle  pré- 
tendait exercer  sur  l'immeuble  saisi  et  vendu  une  hypothèque 
et  un  privilège  avant  tous  autres  créanciers  et  remontant  à  la 
date  de  son  mariage,  le  21  novembre  1864,  et,  par  son  opposi- 
tion à  fin  de  conserver,  elle  réclamait  la  somme  de  £1,422  0  5, 
avec  intérêt  sur  £1,400  du  19  février,  1863,  étant  £1,400  pour 
remploi  de  propres,  et  £22  0  5,  pour  frais  taxés  sur  son  juge- 
ment en  séparation.  La  Compagnie  de  Trust  &  Loan,  qui 
avait  fait  une  opposition  à  fin  de  conserver  pour  la  somme  de 
$2,400,  montant  d'une  obligation  consentie  par  le  Défendeur, 
le  26  août,  1846,  Doucet,  N.  P.,  et  enregistrée  le  27  août,  1856, 
et  hypothéquant  l'immeuble  saisi  et  vendu,  contesta  cette  op- 
position. L'Opposante,  Dame  Dufresnay,  avait  fait  une  renon- 
ciation le  28  août,  18.56,  devant  Chalut,  N.  P.,  dans  les  termes 
suivants  :  "  Et,  pour  assurer,  autant  que  faire  se  peut,  la  ga- 
rantie donnée  à  ladite  compagnie,  pour  le  paiement  de  ladite 
somme  et  intérêt  suivant  les  termes  mentionnés  en  ladite 
obligation,  a,  par  ces  présentes,  tant  en  son  nom  qu'au  nom 
des  enfants,  nés  et  à  naître  de  son  nmriage  avec  son  époux, 
renoncé  en  faveur  de  la  compagnie  à  son  douaire  coutumier, 
avantages  et  réclamations  qu'elle  peut  ou  pourrait  avoir  par 
son  mariage  siir  l'immeuble  mentionné  dans  ladite  obliga- 
tion." La  compagnie  Opposante,  en  contestant  l'opposition 
de  Dame  Dufresnay,  allégua  spécialement:  "That,  by  the 
"  laws  of  this  Province,  no  légal  or  tacit  hypothec  subsists 
"  on  the  real  estate  of  married  men,  for  securing  the  repay- 
"  ment  to  their  wives  of  the  price  of  the  propre  estate  owned 
"  and  possessed  by  them  at  the  time  of  their  niarriage,  and 
"  afterwards  sold  during  coverture  (remploi  de  propre).  That 
"  the  propres  of  Marie  Angélique  Dufresnay,  alleged  in  her 
"  opposition  to  hâve  been  sold  during  lier  coverture,  and  of 
"  which  she  claims  the  price  {remploi  de  propre)  were  owned 
"  and  possessed  by  her  at  the  time  of  her  marriage  with  Bou- 
"  cher,  and  that  she  consequently  never  had  a  légal  or  tacit 

hypothec  for  the  repayment  of  their  price  on  the  immovable 
'  property  of  her  husband,  Boucher,  which  was  adjudged  and 
'  sold  by  the  sherifFof  the  district  of  Richelieu  and  of  which  the 
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"  proceeds  are  in  liis  liands  awaiting  the  order  of  this  Court, 
"  That,  even  supposing  Marie  Angélique  Dufresnay  to  hâve 
"  iiad  a  légal  or  tacit  hypothec,  on  the  said  iinmovablo  pro- 
"  perty,  for  securing  the  restitution  of  the  price  of  her  propres, 
"  it  would  now  be  extinguished  by  virtue  of  the  said  deed  of 
"  renunciation.  That  the  two  sales  of  which  Marie  Angélique 
"  Dùfresnay,  claims  the  restitution  of  the  price  by  her  oppo- 
"  sition,  were  made  long  after  the  exécution  and  registration 
"  of  the  deed  of  obligation  hereinbefore  recited  granted  by 
"  Boucher,  to  the  contesting  parties;  that,  even  supposing 
"  Marie  Angélique  Dùfresnay,  to  hâve  a  légal  or  tacit  hypo- 
"  thec,  on  the  inimoveable  property  adjudged  and  sold  by  the 
"  sherifi'  of  the  district  of  Richelieu,  it  could  only  rank  from 
"  the  date  of  the  said  sales,  and,  therefore,  be  subséquent  and 
"  posterior  to  the  hypothec  of  the  contesting  parties."  L'Op- 
po.sante  répondit  :  Que  Marie  Angélique  Dùfresnay,  n'a  pu, 
en  loi,  et  n'a  de  fait  renoncé,  par  et  en  vertu  de  l'acte  de 
renonciation  allégué  par  la  compagnie  de  dépôt  et  de  prêt  du 
Haut-Canada  avoir  été  faite  par  elle  (ju'au  douaire  coutumier 
qu'elle  avait  ou  pourrait  avoir  sur  l'immeuble  vendu  et  non  à 
tous  avantages  et  réclamations  qu'elle  pouvait  ou  pourrait 
avoir,  lui  résultant  de  son  mariage  avec  Boucher.  Que,  fût-il 
vrai  qu'elle  aurait,  par  ledit  acte  de  renonciation,  renoncé  à 
tous  autres  avantages,  droits  et  réclamations  lui  résultant  du 
fait  de  son  mariage  avec  Boucher,  telle  renonciation  ne  pour- 
rait valoir  en  loi,  vu  qu'elle  comporterait  un  avantage  en 
faveur  de  son  époux  durant  le  mariage,  et  que  tel  aVantage 
durant  le  mariage  est  réprouvé  par  la  loi.  Que  ladite  renon- 
ciation, en  autant  qu'elle  pourrait  être  considérée  comme 
affectant  les  droits  de  reprises,  de  Marie  Angélique  Dùfresnay, 
pour  remploi  de  ses  propres  aliénés,  est  nulle  et  de  nul  effet, 
et  doit  être  déclarée  telle  comme  comportant,  de  la  part  de  la 
femme,  un  avantage  en  faveur  de  son  mari,  et  même  de  la 
compagnie,  réprouvé  par  la  loi.  Pourquoi  Marie  Angélique 
Dùfresnay  "conclut,  à  ce  que  la  renonciation  du  vingt-six 
avril,  1856  alléguée  dans  la  contestation  de  la  compagnie  de 
dépôt  et  de  prêt  du  Haut-Canada,  soit,  en  autant  du  moins 
qu'elle  pourrait  affecter  les  droits  de  reprises,  soit  hypothé- 
caires, soit  personnels  de  Marie  Angélique  Dùfresnay,  tant 
pour  le  remploi  de  ses  propres  aliénés  pendant  son  mariage, 
que  pour  tous  autres  avantages  et  droits  matrimoniaux,  soit 
hypothécaires,  soit  personnels,  lui  résultant  de  son  mariage, 
déclarée  nulle  et  de  nul  effet  ;  à  ce  qu'il  soit  déclaré  et  adjugé 
que  Marie  Angélique  Dùfresnay  avait  sur  ledit  immeuble 
vendu,  lors  de  la  vente  et  adjudication  qui  en  a  été  faite  par 
le  shériff",  pour  sûreté  du  paiement  et  remboursement  de  la 
somme  par  elle  réclamée    par  sadite  opposition,  une  hypo- 
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thèque  remontant  à  la  date  de  son  mariage  avec  Boucher,  et, 
partant,  à  ce  qu'il  soit  ordonné  qu'elle  sera  payée,  sur  et  à 
même  les  deniers  provenant  de  la  vente  dudit  immeuble,  et 
ce  par  préférence  et  avant  ladite  compagnie  et,  enfin,  à  ce 
que  la  contestation  de  ladite  compagnie  soit  déboutée." 

Smith,  J.  :  A  question  ot'  some  importance  arises  whether 
there  is  any  protection  to  a  married  wonmn  for  the  remploi 
of  a  propre  that  bas  been  alienated  by  he/  husband,  as  she 
claims  the  rapport  of  that  sum  of  money.  There  is  no  doubt 
that,  under  the  common  law,  this  right  still  existed.  The 
question  is,  how  bas  the  registry  law  atfected  this  right  ?  The 
29th  sec,  4  Vie,  chap.  30,  declared  that  no  tacit  or  légal  hypo- 
thèque shall  be  constituted  or  subsist,  upon  the  husband's 
property,  except  for  securing  the  restitution  and  payment  of 
the  wife's  claims,  by  reason  of  property  devolving  upon  her 
during  the  marriage.  This  property  then  did  not  come  to 
Madame  Boucher  during  her  marriage.  It  was  property  she 
possessed  at  the  time  of  her  marriage.  She  was  then  able  to 
protect  herself  from  the  acts  of  her  husband.  But  the  pro- 
perty that  came  to  her  during  the  marriage  was  not  under 
her  control,  and,  accordingly,  the  law  declared  that  such  pro- 
perty should  be  protected  by  hypothèque.  But  there  was 
another  point  in  the  case  which  was  conclusive:  the  wife, 
after  the  séparation  of  property,  which  took  place,  postponed 
her  rights  to  the  Trust  and  Loan  Company.  The  question 
then  came  up,  could  a  woman  renounce  to  thèse  rights  ?  Un- 
doubtedly  she  could.  It  was  only  postponing  her  rights  till 
the  debts  of  her  husband  hâve  been  paid.  It  has  been  so  held 
in  the  Court  of  Appeals.  The  renunciation  of  the  wife  is  a 
good  one.  and  the  Trust  and  Loan  Company  must  get  the 
benetit  of  it.  (1) 

"  The  court,  considering  that  Opposant,  The  Trust  and  Loan 
Company  of  Upper  Canada,  hatn  established  its  contestation 
of  the  opposition  of  Marie  Angélique  Dufresnay,  seeking  to 


(I)  Citations  de  la  partie  contestante  :  1.  No  légal  or  tacit  hypothec  exista 
for  the  restitution  of  the  price  of  the  wife's  propre  estate  sold  during  cover- 
ture  :  Con.  Statutes,  L.C.,  Ch.  37,  S.  46  ;  Con.  Statutes,  L.C.  chap.,  37,  S.  8  ; 
Bonner's  Es8ay,p.  61. Reason  for  this  :  Troplong,2  Priv.  andHyp.,p.  441.2.  A 
married  woman  can  legally  renounce  her  hypothec  for  matrimonial  rights  in 
favor  of  her  husband's  creditors  :  6  Pandectes,  traduites  par  Bréard-Neuville, 
p.  251  ;  1  Persil,  Régime,  Hyp.,  p.  305;  1  Persil,  Priv.  and  Hyp.,  p.  253; 
2  Troplong,  Priv.  and  Hyp.,  p.  482  ;  13  TouUier,  No.  122  ;  3.  The  Renuncia- 
tion need  not  be  express  ;  2  Domat,  Tit.  1,  sec.  7,  Nos.  12  and  13  ;  1  Persil, 
Priv.  and  Hyp.,  p.  257  ;  2  Troplong,  Priv.  and  Hyp.,  pp.  475  and  483.  4.  The 
Renunciation  of  her  hypothec  is  not  an  indirect  advantage,  since  the  personal 
liability  remains.  5.  The  légal  hypothec  of  the  married  woman  is  not  exempt 
fn.m  registration  :  Con. Statutes,  L.  C,  ch.  37,  S.  l;Con.  Statutes  L.  C,  chap. 
37,  S.  30  ;  Girard  vs.  Blain,  et  Divers  Opposants,  miprà,  p.  353  ;  6  R.J.R.Q., 
p.  386,  La  Heiiui  va.  Comte  et  al. ,  et  miprà,  p.  353. 
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be  collocated,  by  spécial  mortgage,  from  the  day  of  tlie  date 
of  her  tnarriage  with  Louis  Boucher,  and  that,  by  reason  of 
the  29th  clause  of  4th  Vict.,  chap.  30,  no  tacit  or  légal  hypo- 
thèque can  exist  on  the  property  ot  Boucher,  the  property, 
accruing  to  Marie  Angélique  Dufresnay,  having  accrued  to 
her  beiore  her  marriage  with  Boucher.  And,  further,  seeing 
that  Marie  Angélique  Dufresnay,  by  dced  of  rcnunciation, 
executed  before  Chalut  and  his  colleague,  notariés,  and  bear- 
ing  date  the  2Gth  day  of  August,  1856,  did  relinquish  and 
postpone  her  right  of  mortgage  to  that  of  The  Trust  and  Loan 
Company,  by  reason  of  which  r.-nunciation,  ail  rights  of  mort- 
gage  accruing  to  Marie  Angélique  Dufresnay  became  post- 
poned  to  that  of  The  Trust  and  Loan  Company  :  doth  maintain 
the  contestation  of  The  Trust  and  Loan  Company  of  Upper 
Canada  and  doth  order,  in  the  distribution  of  the  moneys  of 
Défendant,  that  The  Trust  and  Loan  Company  be  collocated 
in  préférence  to  Marie  Angélique  Dufresnay."  (9  J.,  p.  16.) 

Bélanger  et  Desnoyers,  avocats  de  l'Opposante  Dufresnay. 

Henry  Judah,  avocat  de  The  Trust  and  Loan  Company, 
partie  contestante. 


SAISIE-ARRET  APRES  JUGEMENT. 

Cour  Supérieure,  Montréal,  19th  November,  1864. 

Coram  Berthelot,  Justice. 

Kingston  vs.  ToRRANCE,a«d  Torrance  et  al.,  T.  S.,and  Kings- 
ton, contesting. 

Held  :  A  Défendant  forecloseci  from  pleading  to  a  writ  of  mine-arrêt 
after  judgment,  will,  on  spécial  motion,  be  allowed  to  answer  the  Plain- 
tiff's  contestation  !of  a  tiers-saim  déclaration  made  in  obédience  to  such 
writ,  if  be  bas  an  interest  in  the  matters  raised  by  the  contest. 

In  obédience  to  the  writ  of  saisie-arrêt  issued  after  judg- 
ment, the  tiers-saisis,  executors  to  the  will  of  Défendants 
father,  declared  that  they  had,  at  the  time  of  the  service  upon 
them  of  the  writ,  a  sum  of  £2250,  being  the  amount  of  a 
legacy  coming  to  Défendant  under  his  father's  will,  on  his 
attaining  the  âge  of  thirty  years.  That  the  said  sum  had,  a 
long  time  previous  to  this  action,  been  assigned,  by  marriage 
contract,  to  trustées  for  the  benefit  of  Défendants'  wife.  That, 
under  thèse  circumstances,  they  were  unable  to  décide  to  whora 
the  said  sum  belonged.  The  Plaintiff  contested  this  déclaration, 
saying  that,  according  tothe  terms  of  his  father's  will,  Defen- 
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dant  had  no  power  to  oMHign  the  Haid  8um  at  thc  time  he  made 
the  asHigninent.  The  tiers-Hainis  answered.denying  the  alléga- 
tions of  Plaintiff' s  contestation.  The  Défendant,  wlio  had  been 
t'oreclosed  froni  pleading  to  the  writ  of  saifiie-ari'éf,  inoved  to 
be  allowed  to  tile  the  following  spécial  answers  to  PlaintifTs 
contestation  :  "  That  the  assignnient  by  Défendant  to  the 
trustées  inentioned  in  the  déclaration  of  the  tierti-saisis  of 
the  sum  of  £2250  was  so  niade  by  indenture  of  uiarriage 
then  intended  to  be,  and  shortly  after  the  exécution  thcreof, 
duly  had  and  solemnized  ;  and,  upon  such  solenuiization, 
immediately  arose  and  took  etfect,  and  becauie  binding  ou  ail 
parties  thereto,  for  a  valuable  considération,  to  wit,  the 
marriage,  and  setthnnent  in  life  of  Défendant.  That  the 
said  legacy  of  £2250  was  absolutely  the  property  of  De- 
fendant,  at  the  tinie  of  the  assigninent,  and,  by  the  ternis  of 
said  will,  he  was  not  restricted  or  hindered  froni  tbe  owner- 
ship,  enjt)ynient,  and  assigninent  of  the  said  legacy,  unless 
the  executors  of  the  will  saw  fit  so  to  restrict  him,  which  in 
point  of  fact,  they  never  did,  but,  on  the  contrary,  when  noti- 
tied  of  the  saine,  recognized  its  force  and  validity,  and  paid 
over  the  interest  on  the  said  legacy  unto  the  trustées  of  the 
settlenient,  froin  tinie  to  tiine,  and,  by  so  doing,  recognized 
and  ratitied  said  assigninent,  and  waived  their  power  to 
exercise  sai  i  restriction,  and  did  not,  at  the  time  of  the  seizure 
hold  the  legacy  in  for  Détendant,  but  for  the  said  trustées."  The 
Plaintiffobjecting  to  the  tiling  of  Défendants  answer  contended 
that  Défendant  had  no  interest  in  joining  issue  in  the  cause. 
According  to  his  own  statenient,  his  interest  in  the  inoney  had 
ceased,  and  if  he  had  no  interest  he  could  not  be  injured  by 
the  contestation.  The  trustées  to  whoin  Défendant  made  the 
assignn>ent  might  possibly  intervene,  but  Défendant  had  noth- 
ing  to  do  with  the  conteKt.  On  behalf  of  Défendant,  it  was 
argued  that  the  results  of  the  contestation,  if  successf ni,  would 
be  to  nullify  the  assigninent  that  he  had  made  years  before. 
He  was  doubtless  then  greatly  interested  in  the  re.sult  ;  he  had 
a  rightto  défend  himself.  It  was  his  interest  that  the  covenant 
he  had  made  should  he  maintained.lt  v/as  true  that  the  parties 
to  whoin  the  assigninent  was  made  were  greatly  interested 
also,  and  might  intervene  in  the  cause,  but  that  did  not  affect 
Défendants  position  ;  his  interest  arose  in  a  différent  way 
from  that  of  the  assignées.  They  were  interested  in  retaining 
the  money  ;  he  was  interested  in  maintaining,  his  convevant. 
If  it  were  not  maintained  ;  he  would  be  liable  in  dam- 
ages to  the  assignées,  so  that,  in  reality,  his  interest  was  equal 
to  theirs,  although  arising  in  a  différent  way.  The  court,  in 
giving  judgment,  remarked  that  Défendant  had  an  interest, 


DE   LA    PUOVINCE   DE   QUÉBEC. 


497 


and,  consequently,  a  right  to  nnHwer  tho  contestation  ;  and  tho 
njotion  should  be  granted.  Motion  granteil  (9  J.,  p.  20.) 

S.  Bethune,  Q.  C,  for  Flaintiff. 

ïoiiiiANCE  and  Mouuis,  for  Défendant  and  tiers-saisi». 


SAISIE-ARRET  APRES  JUOEHEHT. 

CouH  Supérieure,  En  Revision, 

Montréal,  30  novembre  1865. 


to 


Présent  :  Badoley,  J.,  Berïhelot,  J.  et  Monk,  J. 

Kingston  va.  Torrance,  anrf  John  Torrance  et  ai.,  Tiers- 
saisis,  et  Kingston,  Contestant. 

Jvtgé:  Qu'un  Tiers-Saisi  qui  paie  au  D<^fendeur,  son  créancier,  les 
deniers  qu'il  a  en  mains  au  moment  de  la  signification  de  la  saisie- 
arrêt,  est  tenu  de  payer  deux  fois.  (1) 

Badgley,  j.  :  This  was  a  contestation  of  a  déclaration  of 
garnishees.  A  judgnient  having  been  rendered  against  the 
Défendant,  the  Plaintitf  attached  the  sum  of  £2,750  in  the 
hands  of  the  executors  of  his  father's  estate,  this  sum  being 
left  to  Défendant  by  will,  to  be  paid  to  him  by  the  executors 
after  lie  had  attained  the  âge  of  30.  The  attachment  took  effect 
before  the  Défendant  had  attained  the  âge  of  30.  At  this  time 
the  executors  had  the  £2750  in  their  hands,  less  the  .sum  of 
£500  which  they  had  paid  out.  Since  the  attachment  was 
placed  in  their  hands  they  had  paid  away  the  balance  of 
£2,250.  Now  at  the  time  they  paid  this  inoney  away,  they 
were  under  the  obligations  of  the  law,  beci>.use  the  Queen  s 
writ  had  ordered  theuï  to  hold  it.  Thei'e  could  be  only  one 
consequ(>nct!  uf  their  having  divested  themselves  of  the  money  ; 
they  must  be  held  liable  for  it.  Under  thèse  circumstances  the 
judgment  of  the  court  below  must  be  contirmed.  {1  L.  G.  L.  J., 
'p.  108). 

(I)  hea  faits  de  cette  cause  appaisaisscnt  ci-dcsiius,  p.  4r5. 
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PEREMPTION  D'IHBTAlfOB. 

SuPERlott  CouRf,  Montréal,  Slst  Dcceinl)cr,  1803. 
Coraui  Berthelot,  J. 
Brewster  et  al.  V8.  Childs  et  al. 

Jugé  :  That  tbe  death  of  ouo  of  the  PlaintiiTa  inteiriipts  thu  péremption 
d'instajKc.  (1) 

This  was  a  motion  by  certain  of  the  Défendants  for  péremp- 
tion d'instance.  On  the  return  of  the  rule,  Lafrenaye,  for 
Plaintiffs  (showing  cause)  fyled  a  certificato  of  tho  ileath  und 
burial  of  Brewster,  one  of  the  Plaintiffs,  and  prayed  for  the 
discharge  of  the  rule. 

Per  Curiam  :  On  the  authorities  of  An.  Deni..u,rt,  Vo.  Pé- 
remption,  p.  660,  No.  12,  and  p.  061,  No.  23;  Pothier,  Proc. 
Civ.,  p.  77,  ch.  4,  §4,  and  1  Pigeau,  p.  367.  I  hold  that  the 
death  of  one  of  the  Plaintiffs  interrupted  the  péremption,  and 
I  therefore  discharge  the  rule.  Rule  for  pércmjdion  dia- 
charged.  (9  J.,  p.  21.) 

P.  R.  Lafrenaye,  for  Plaintiff. 

Strachan  Bethune,  for  Défendants. 


il 


PEREMPTION  D'INSTANCE. 

Superior  Court,  Montréal,  31st  December,  1863. 

Coram  Berthelot,  J. 

Howard  et  al.  va.  Childs  et  al. 

Held  :  That  tbe  death  of  one  of  the  Défendants  interrupts  the  péremp- 
tion d'instance. 

This  was  a  motion  by  Défendant  for  péremption  d'ins- 
tance. RiTCHiE,  showing  cause  for  Plaint  iiTs,iyled  a  certificate 
of  the  death  and  burial  of  Noad,  on»?  ^if  ^.he  Défendants,  and 
prayed  for  the  discharge  of  the  rule. 

Per  Curiam  :  In  my  opinion,  the  death  of  any  party,  in  a 
cause,  interrupts  the  péremption.  I  hâve  already  ruled  so  in 
the  case  No.  617,  The  City  Bank  vs.  Tate  et  al.,  and  I  con- 
curred  in  the  judgment  which  was  rendered  in  McKay  vs. 

V.  art.  455  C.  P.  C. 
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Oerrard  (1)1  would  also  refer  to  Pothier,  Proc.  Civ.,  p.  77, 
cil.  4,  and  An.  Den.,  VIk)  PéreiiiptUm,i^.  (iOO,  No.  12,  and  p.  (iOl, 
No.  23.  The  ruie  nmst  be  discharged.  Rulo  for  j}éremj>t  ion 
diHcharged.  (ii  /.,  p.  22.) 

UusË  and  U  TCHIE,  t'or  Plaintiflfs. 

A.  and  W.  Uobeuïson,  for  Défendants. 


JU0E8  DE  PAIZ.-JUaEHENT. 

Couu  Supérieure,  Montréal,  31  mai  1864. 
Corani  MoNK,  A.  J. 

St.  Gemmes,  Appelant,  et  Cherrier,  Intimé, 

Jtigé  :  Que  lorsque  deux  ou  plusieurs  juges  de  paix  ont  instruit  une 
cause,  ils  doivent  tous  concourir  pour  la  juger. 

Cherrier  ayant  poursuivi  l'Appelant  devant  le.s  juges  de 
paix,  pour  dommages  causés  par  des  animaux,  et  l'Appelant 
ayant  été  condanmé,  (Acte  d  Agriculture,  Stat.  Réf.  du  B.  C, 
en.  20),  il  en  appela  à  la  Cour  de  Circuit,  en  vertu  de  la  24ème 
Vict,ch.  30. 

MoNK,  J.  :  Dans  la  cour  inférieure,  deux  juges  de  paix 
siégeaient,  lorsque  la  preuve  a  été  faite,  et  l'un  d'eux  seulement 
a  jugé  la  cause,  l'autre  s'étant  abstenu,  en  conséquence  d'une 
récusation  dont  il  n'aurait  pas  dû  s'occuper.  Une  cause,  ex  parte 
Kobertson,  jugée  à  Sherbrooke,  en  juillet,  1863,  et  rapportée 
dans  l'ouvrage  <le  Carter,  Laïv  and  Practise  on  summary 
convictions  and  orders,  p.  64,  contient  les  motifs  sur  lesquels, 
je  me  fonde  pour  casser  ce  jugement.  Il  a  été  là  décidé  ce  qui 
est  résumé  comme  suit  :  If  heard  before  tvro  or  more,  they 
must  ail  be  présent  when  they  conclude  and  décide."  L'autorité 
de  Guyot,  Répertoire,  t.  9,  vo.  jugement,  a  été  adoptée  par  le 
juge  de  Sherbrooke,  et  je  l'adopte  aussi.  Elle  décide  que,  "lors- 
qu'il y  a  plusieurs  commissaires  nommés  pour  décider  une 
affaire,  ils  doivent  tous  assister  au  jugement,  à  moins  que  la 
commission  ne  porte  qu'ils  pourront  juger  en  l'absence  les  uns 
des  autres.  Appel  maintenu.  (9  J.,  p.  22.) 

Magloire  Lanctot,  pour  l'Appelant. 

Doutre  et  DouTRE,  pour  l'Intimé. 

(l)  Le  délai  pour  la  péremption,  après  le  décès  de  l'une  des  parties  en  cause, 
cesse  de  courir  contre  les  héritiers  pendant  trois  mois  et  quarante  jours,  qui 
leur  sont  accordés  pour  délibérer  s'ils  doivent  accepter  '^i  non  la  succession  de 
la  partie  décédée.  Le  décès  de  la  partie  fait  cesser  le  mandat  du  procureur, 
( Mackay  et  ai.  vs.  Oerrard  et  al.,  C.  S.,  Montréal,  31  mai  1861,  Monk,  A. 
J,  9R.  J.  R.  Q.,  p.  354.) 
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AUTORISATION  HARITALE.-DECRET. 

Montréal,  25  janvier  1805. 

Corani  Smith,  J.,  Badgley,  J.,  Beuthelot,.J., 
siégeant  en  Cour  de  Revision. 

Les  (joftu.i^'^SAiREs  d'Ecole  pour  la  Municipalité  de  la 
VILLE  DE  Sv.HEL  V8.  CREBASSA,e<  Walker,  Adjudicataire, 
mis  en  cause. 

Jugé:  Que  le  dire  du  shérif,  dans  non  rapport  du  y/rit  de  terris,  qne 
la  femme  séparée  de  biens,  devenue  adjudicataire,  était  autorisée  par  son 
mari  alors  présent,  n'est  point  sufflsanl  sans  la  production  d'une  auto- 
risation écrite  et  précise.  (1) 

Le  jugement  de  la  Cour  Supérieure,  siégeant  à  Sorel,  dans 
le  district  de  Richelieu,  a  été  rtmdu  comme  suit  :  "  La  cour, 
après  avoir  entendu  la  plaidoirie  des  avocats  des  Demandeurs, 
sur  la  règle  par  eux  obtenue,  pour  contrainte  par  corps,  contre 
l'adjudicataire  Mary  Walker,  épouse  séparée  de  biens  du 
Défendeur,  ladite  adjudicataire  ayant  été  appelée  pour  répondre 
à  ladite  règle,  et  ayant  fait  défaut,  et  avoir  mûrement  délibéré. 
Considérant  que,  quoique,  suivant  l'ancien  droit  commun  de  la 
France  qui  est  celui  de  ce  pays,  les  adjudicataires  de  biens 
vendus  judiciairement  fussent  contraignables  par  corps  d'en 
payer  le  prix.les  femmes  et  les  filles  en  étaient  cependant  exemp- 
tées, et  que,  de  plus,  dans  la  présente  espèce,  rien  ne  fait  voir  lé- 
galement (jue  la  mise  en  cause  fût  autorisée  de  son  mari  à  se 
porter  adjudicataire,  le  dire  du  Shérif,  sans  la  production  d'une 
autorisation  écrite  et  précise,  étant  insuffisant  pour  constituer 
une  preuve  légale  de  ce  fait, a  déchargé  et  rejeté,  et,  décharge  et 
rejette  la  règle  pour  contrainte  par  corps  émanée  contre  l'ad- 
judicataire mise  en  cause."  Ce  jugement  ayant  été  porté  en  Cour 
de  Revision  à  Montréal,  les  Demandeurs  ont  exposé  les  faits 
et  le  droit  dans  leurs  moyens  d'appel  comme  suit  :  lo.  Le  30 
mai  1S64,  la  mise  en  cause,  Mary  Walker,  épouse  séparée  quant 
aux  biens  de  John  George  Crebassa,  "  étant,  "  suivant  le  rap- 
pf  du  shérif  sur  le  writ  à'alias  venditioni  exponas  de  terris, 
"  i,:en  et  dûment  autorisée  de  sondit  époux,  qui  à  ce  présent 
a  déclaré  l'autoriser  pour  le  dit  achat,"  est  devenue  adjudica- 
taire, pour  $2049,  dee  cinq  lots  de  terre  là  et  alors  vendus  par 
le  shérif  sur  le  Défendeur.  2o.  Elle  a  alors  payé  $117.1S,  pour 
les  frais  encourus  antérieurement  sur  une  folle  enchère.  3o. 
Elle  a  toujours  négligé  de  payer  la  balance,  savoir  $1931.82. 
4o.  Le  14  novembre,  18(54,  une  règle  fut  prise  et  signitiée  tant 


(1)  V.  art.  177,  C.  C. 
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à  Mary  Walker,  qu'à  son  mari,  pour  une  contrainte  par 
corps  contre  elle,  pour  la  restitution  de  la  somme  de  S730.82, 
étant  la  différence  entre  le  montant  de  son  enchère,  et  celui  de 
la  revente  sur  folle  enchère,  conf 'rmément  aux  dispositions 
de  la  section  25  du  chapitre  85  des  Statuts  Refondus  pour  le 
Bas-Canada.  5o.  Il  est  évident  que  la  mise  en  cause  qui  a  fait 
défaut,  et  n'a  pas  contesté  la  règle,  a  été  légulièrement  autorisée 
par  son  mari,  lors  du  décret  même,  et  en  présence  de  l'officier 
public.  60.  Par  le  chapitre  87  des  Statuts  Refondus  pour  le 
Bas-Canada,  .section  7,  au  préanjbule,  il  est  statué  comme  suit  : 
"  Et  considérant  qu'il  est  désirable  d'adoucir  la  rigueur  des 
•'  lois  qui  règlent  les  relations  entre  débiteur  et  créancier  en 
"  autant  que  peuvent  le  permettre  les  intérêts  du  commerce: 
"  à  ces  causes,  sauf  toujours  les  dispositions  prescrites  dans  la 

"  section  24 et  nulle  personne  du  sexe  ne  sera  arrêtée  ni 

"  admise  à  caution  à  raison  d'aucime  dette,  ni  à  raison  d'aucune 
"  autre  cause  d'action  civile  ou  poursuite  quelconque  ;  "  or,  il 
est  évident  que  les  dispositions  prescrites  dfins  la  section  24, 
s'appliquent  tant  aux  femmes  qu'aux  hommes.  7o.  Les  dispo- 
sitions de  la  24e  section,  .sont  comme  suit  :  "  Rien  dans  le  pré- 
"  sent  acte  n'aura  l'effet  d'exempter  de  l'arrestation  de  l'em- 
"  prisonnement  aucune  'personne.  .  .  .qui  doit  le  [)rix  d'achat 
"  d'aucune  terros.et  ténéments,  biens  ou  effets  vendus  et  adjugés 
"  par  autorité  de  justice,  par  licitation,  par  le  shérif',  par  décret 
"  ou  autrement."  Ces  dispositions  statutaires,  ont  été  appliquées 
à  un  cas  en  tout  semblable  à  celui-ci,  à  Québec,  en  la  cause  de 
McDonald  vs.  McLcan,  (1).  Le  jugement  de  la  Cour 
de  Revision,  repose  sur  le  principe  qu'il  n'a  pas  été  prouvé 
que  la  femme  avait  été  autorisée  par  son  mari  à  se  porter 
adjudicataire.  Ce  jugement  est  comme  suit  :  "  The  court, 
having  heard  the  parties  upon  the  judgment  rendered  in  the  Su- 
perior  Court  in  the  District  of  Richelieu,on  the  19th  November, 
18(54  ;  considering  that  it  has  not  been  shewn  nor  established  of 
record,  that  Mary  Walker,  the  said  mise  en  cause,  was  autho- 
rized  by  lier  husband,  John  George  Crebassa,  to  become  the 
adjudicataî' j  of  the  several  lots  of  land,  mentioned  in  the 
return  of  the  Sheriff  of  the  District  of  Richelieu  as  having 
been  b\'  him  adjudged  to  her  ;  and,  considering,  therefore,  that 
the  rule  for  contrainte  par  corps  against  her,  issued  at  the 
suit  of  Plaintiffs  against  her,  as  such  adjudicataire,  is  con- 
trary  to  law  ;  considering  that,  in  the  judgment  rendered  by 
the  Superior  Court,  sitting  in  the  District  of  Richelieu,  .songht 
to  be  raised  by  the  proce    lings  in   revision  "before  this  court, 

(1)  Une  rdgle  pour  contrainte  par  corps  contre  une  femme  mariée,  séparée 
tle  biens,  doit  l'tre  signifiée  au  mari,  autrement  elle  sera  rejetée  par  la  cour. 
{MtvDonaJd  vs.  McLunn,  et  Wllxoit,  Opposant,  et  Djyle,  adjudicataire,  C.  S., 
Québec,  TASCUKRKAr,  A.  .1.,  9  H.  J.  K.  Q.,  p.  363.)  " 
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for  the  reason  at'oresaid,  there  is  no  error  ;  doth,  for  the 
reasons  above  mentioned,  maintain  and  confirin  said  judgment, 
with  costs  to  the  mise  en  cause  against  Plaintiffs  in  this  court 
in  revision.  (1)  (9  /„  p.  23.) 

Olivier  et  Armstrong,  avoeats  des  Demandeurs. 

P.  R.  LaFrenaye,  conseil. 

GiROUARD,  avocat  de  l'adjudicataire. 


Il  I 


8ECURITT  FOR  COSTS. 


Circuit  Court,  Montréal,  31st  December,  1864. 


Coram  Badgley,  J. 


Davis  va.  Jacobs. 


Jwgé:  That  where  a  Plaintiff  bas  left  the  country  subséquent  to  the 
institution  of  an  action,  security  for  costs  may  be  demandée!,  althougli 
it  be  shown,  by  affîdavits,  that  he  has  a  place  of  business,  containing 
vahiable  stock,  and  a  domicile,  in  this  city,  and  that  his  absence  was 
believed  would  be  temporary,  naraely  about  three  months.  (2) 

In  November  last,  Plaintiff,  a  merchant  of ,  and  then  residing 
in  Montréal,  instituted  an  action  against  Défendant,  also  a 
résident  of  this  city,  on  an  accounfc  for  goods  sold  and  delivered. 
On  lOth  December,  Défendant  moved  for  security  for  costs, 
and  fyled,  in  support  of  his  motion,  an  affidavit,  alleging  that 
he  had  been  informed  that  Plaintiff  had,  subséquent  to  the 
institution  of  the  action,  left  for  Europe.  The  Plaintiff  resisted 
the  application  on  the  grounds  that  PlaintiflF  had  still  a 
dwelling  house  and  a  place  of  business  in  this  city,  that  he 
possessed  goods  hère  of  the  value  of  $20,000,  that  he  was  stiU 
carrying  on  business  hère,  and  that  he  was  only  teraporarily 
absent  in  Europe,  for  the  purchase  of  goods,  and  was  expected 
back  in  February  next.  He  presented  two  affidavits,  the  one 
of  which  was  made  by  a  clerk,  the  other  by  the  attorney  ad 
negotiaoi  Plaintiff 's,  in  support  of  ail  thèse  statements. 

(1)  Citations  des  Demandeurs  :  Différence  entre  les  actes  extra-judiciaires 
et  les  procédures.  1  vol.,  Rép.  de  Guyot,  p.  829,  vo.  autor'mation,  sec.  5,  §1-3  ; 
Arrêts  du  Parlement  de  Paris,  rapportés  par  Brillon,  vo.  autorisation.  No.  18, 
Ed.  de  1727  ;  Renusson,  «Jom.,  partie  1ère,  ch.  8,  No.  12  :  "  Lorsque  la 
"  femme  contracte  eq  jugement  conjointement  avec  sou  mari  et  donne  quelque 
"  consentement,  elle  n'a  pas  besoin  d'être  autorisée  expressément  de  son 
"  mari.  Tout  ce  qui  est  nécessaire,  c'est  qu'il  existe  une  preuve  légale  du  con- 
■entement  du  mari."  \  vie  Vtwyoi,  Rép.,  vo.  autorinaiion,  p.  820,  2  vol.,  1er 
alinéa.    Or  le  rapport  du  shérif  est  une  preuve  légale. 

(2)  V.  art.  29  C.  C. 
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Per  Curiam  :  The  Défendant  is  entitled  to  the  security. 
When  Plaintiff  returns  to  the  country  the  securities  will  be 
discharged.  Motion  granted.  (9  J.,  p.  25.) 

John  Popham,  for  Plaintiff. 

H.  J.  Clarke,  for  Défendant. 


PABTNERSHIP.-EZEGUnOll. 


Circuit  Court,  Montréal,  31st  October,  1864. 


1864. 
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Coram  Berthelot,  J. 
RicHARDSON  V8.  Thompson,  and  Thompson  et  al.,  Opposants. 

Hdd  :  That  where  no  fraud  is  proved,  a  judgment  against  an  indivi- 
dnal  partner  cannot  be  executed  against  property  of  the  firm  in  which 
he  is  a  partner.  (1] 

The  opposition  was  fyled  by  the  firm  of  Job  C.  Thompson 
&  Co.,  who  claimed  to  be  the  owners  of  the  goods  and  chattels 
seized  under  Plaintiff's  writ.  The  partnership  was  alleged  to 
hâve  been  formed  in  January,  1863,  and  was  composed  of 
Défendant  and  Alexander  Brown,  who  carried  on  business  at 
Montréal,  as  hatters  and  furriers.  The  goods  and  chattels  were 
seized  in  their  store,  and  were  alleged  to  form  part  of  their 
stock.  The  Plaintiff  contested  the  opposition  on  two  grounds  : 
Ist.  That  the  debt  for  which  the  judgment  had  been  rendered 
was  contracted  by  the  firm  of  C.  Atkinson  &  Co.,  of  which 
Défendant  was  a  member  ;  that,  on  the  dissolution  of  said 
firm,  in  September,  1862,  the  whole  of  the  assets,  stock  in 
trade,  &c.,  were  made  over  to  Défendant,  and  the  debts  and 
liabilities  of  the  concern  assumed  by  him  ;  and  that  the  whole 
of  the  assets,  stock,  &c.,  were  afterwards  put  into  the  partner- 
ship of  Job  C.  Thompson  &  Co.  formed  in  January  following 
and  that  said  assets  were  liable  and  bound  for  the  debts  of  G. 
A.tkinson  &  Co.,  and  the  Opposants,  having  taken  possession 
of  and  benefited  by  them,  were  bound  to  pay  said  debts,  even 
supposing  the  partnership  to  be  in  good  faith.  2nd.  that  said 
partnership  was  in  bad  faith,  and  formed  for  the  rnere  pur- 
pose  of  placing  Defendant's  property  out  of  the  reach  of  his 
creditors,  Brown  being  a  nominal  partner,  and  having  put 
nothing  into  the  business.  The  Opposants  produced  their  part- 
nership deed,  executed  before  notariés,  and  proved,  at  the 
enquête,  that  the  goods  were  seized  in  the  possession  of  the 


(1)  V.  art.  546  C.  P.  C.  et  1899  C.  C. 


w^ 
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firin  and  formed  part  of  their  stock  in  trade,  that  the  old  stock 
of  C.  Atkinson  &  Co.,  had  been  sold  off,  long  before  the  seizure 
was  made,  with  the  exception  of  an  iron  safe,  a  letter  press 
and  a  deer's  head.  The  Plaintiff  exaniined  Opposant,  Job  C. 
Thompson,  who  stated  that  the  firm  of  C.  Atkinson  &  Co.,  at 
time  of  dissolution,  was  insolvent,  that  he  only  undertook  to 
pay  the  debts  specified  in  the  schedule  annexed  to  the  deed  of 
dissolution,  in  which  Plaintift"s  claim  was  not  included,  that 
he  had  since  paid  ofF  more  than  the  amount  in  value  of  the 
assets  of  the  old  firm,he  also  stated  that  Brown  had  put  goods 
to  the  value  of  about  £1,000  into  the  business. 

Berïhelot,  J.,  in  rendering  judgment,  said  that  no  proof 
had  been  ofFered  in  support  of  tlie  allégations  of  fraud.  There 
was  nothing  to  shew  that  Brown  was  aware  of  the  existence 
of  Plaintiff 's  claim  at  the  time  he  entered  into  partnership 
with  Défendant.  If  he  had  referred  to  the  deed  of  dissolution 
of  C.  Atkinson  &  Co.,  he  would  hâve  found  nothing  there  to 
indicate  that  such  a  claim  had  ever  existed.  The  opposition 
must,  therefore,  be  maintained  with  costs,  (1)  (9  J.,  p.  20.) 

A,  &  W.  RoBEUTSON,  for  Plaintiff. 

Cross  and  Lunn,  for  Opposants. 


SIGNinCATION  DE  VENTE  DE  CREANCE. 

Cour  de  Circuit,  Québec,  24  décembre  1864. 
Coram  Taschereau,  J. 
MiGNOT  va.  Reeds. 

Jugé:  Qu'une  action  portée  par  le  cossionnaire  d'une  créance,  sans 
signification  du  transport  ou  sans  acceptation  par  le  di^biteur,  sera  ren- 
voyée avec  dépens  sur  une  défense  en  droit. 

Par  son  action,  le  Demandeur,  Henri  Mignot  de  Québec, 
réclamait  du  Défendeur,  James  Reed,  du  même  lieu,  la  somme 
de  $100.00,  que  le  Défendeur  avait  promis  payer  à  un  nommé 
Bédard,  sous  certaines  conditions,  en  vertu  d'un  acte  sous 
seing  privé,  passé  à  Québec,  le  22  avril  1864,  et  à  lui  trans- 
portée par  Bédard,  par  acte  sous  seing-privé,  aussi  passé  à 
Québec,  le  18  Mai,  1864.    Le  Défendeur  répondit  par  une  Dé- 

(l)  Authorities  cited  on  behalf  of  Opposants  :  PardessuSiVol.  4,  no  975  and 
1087  ;  Vincens,  Léijisl.  Comm.,  Vol.  1,  de»  Sociétés,  cap.  2,  §  7  ;  -Tudginent 
rendered  by  Smith,  J.,  in  No  28,  Mohon  va.  Burrow/hn,  et  liurromjhn  H  al.. 
Opposants,  3l8t  Dec,  1858.  Cited  by  PlaintiflF:  1574,  McLeod  va.  Catdwell, 
and  Outhrie  et  al.,  Opposants,  S.  C.  judgment  rendered  22nd  April,  1863. 
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fense  en  Droit,  dans  larjuelle  il  niait  le  droit  d'action  du  De- 
mandeur, celui-ci  ne  lui  ayant  jamais  fait  signifier  son  trans- 
port. La  Cour  adoptant  les  conclusions  du  Défendeur,  main- 
tint la  défense  en  droit,  et  l'envoya  l'action  du  Demandeur 
avec  dépens.  Le  jugement  est  comme  suit  :  "  La  Cour,  consi- 
dérant que  le  Demandeur  n'allègue  pas  que  le  transport  qu'il 
a  obtenu  de  la  créance  sur  laquelle  son  action  est  basée  a  été 
signifié  au  Défendeur,  ou  par  ce  dernier  accepté  :  Considérant 
qu'en  loi,  le  cessionnaire  d'une  créance  n'en  est  saisi  que  par 
la  signification  du  transport  qui  en  est  faite  au  débiteur,  ou 
par  l'acceptation,  que  ce  dernier  en  ferait,  la  cour  maintient 
la  défense  au  fond  en  droit  du  Défendeur  à  l'action  du  De- 
mandeur, et  renvoie  ladite  action,  avec  dépens.  (1)  (9  J.,  p.  27) 

HoLï  et  Irvine,  pour  le  Demandeur. 

Taschereau  et  Blancheï,  pour  le  Défendeur. 

(1)  Le  Défendeiir  cita  :  Pigeau,  Proc.  Cin.,  1  vol.,  p.  33  et  41  ;  art.  108  de 
la  Covt.  de  Parin  ;  Pothier,  ventt,  nos  316,  554  ;  liourjon,  Droit  Commun, 
1er  vol.,  p.  465  ;  Coq  aille,  Coiit.  de  Nivernoiit,  art.  1er,  de»  Exévutiom  ;  Bac- 
qiiet,  DroitH  de  Justice,  ch.  21,  no  288  ;  Joutmal  des  Audienren,  vo  Transport  ; 
Brodeau,  Commentaires  sur  l'art.  108  de  C.  de  P.  ;  Troplong,  Vente,  ch.  viii, 
art.  !G91,  etc.,  tome  n,  nos  882,  etc.  ;  Marcadé,  tome  vi,  p.  325  ;  Troplong, 
Primlègea  et  Hyp.,  1  vol.,  no  340,  art.  2  ;  Projet  de  Code  Civil  du  Bas-Can., 
Traité  de  la  vente,  p.  66.  Voir  le  4e  considérant  de  ce  jugement.  Art.  1571  C.C. 
Un  transport  de  créance,  accepté  par  le  notaire  au  nom  du  cessionnaire,  est 
suffisamment  ratifié  et  parfait  pai'  la  signification  qui  en  est  faite  au  nom  du 
cessionnaire,  et  prend  effet  du  jour  de  cette  signification.  {Pennull  et  vir  et 
La  Banque  d'Ontario,  C.  B.  R.,  Montréal,  19  novembre  1863,  Lakontaine, 
Juge-en-Chef,  Duval,  Mekkdith  et  Mondelet,  Juges,  infirmant  le  jugement 
de  C.  H.,  Montréal,  26  décembre  1860,  Smith,  J.,  12  //.  J.  R.  Q.,  p.  199.) 

Le  défaut  de  signification  du  transport  ne  peut  rendre  le  cessionnaire  non 
recevable  à  produire  une  opposition  à  fin  de  conserver  pour  recouvrer  le  mon- 
tant transporté.  {Lamothe  et  al.  et  Fontaine  dite  Bknvenu,  et  P.  A.  Ta/on  dit 
Leupérunre,  C  B.  K.,  Montréoi,  10  mars  1857,  Lakontaine,  dissident,  juge 
en  chef,  Duval,  Caron  et  Badoley,  juges,  infirmant  le  jugement  de  C.  S., 
Montréal,  30  mai  1856,  5  B.  J.  B.  Q.,  p.  168.) 

Le  1er  mars  1842,  Pierre  Ste-Marie  et  Apolline  Daigneau,  son  épouse,  par 
acte  de  vente  passé  devant  notaires  et  dûment  enregistré,  vendirent  avec 
promesse  solidaire  de  garantie  à  Josepli  lirosseau  et  moyeiniant  la  somme  de 
deux  cents  livres,  une  terre  qui  était  conquêt  de  leur  communauté.  Le  prix  de 
la  vente  fut  payé  en  entier  aux  vendeurs.  Quehiue  temps  après,  Brosseau  fut 
évincé  de  la  terre  pour  une  dette  de  ses  vendeurs.  La  terre,  mise  en  vente 
par  le  shérif,  fut  adjugée  à  Brosseau  pour  la  somme  de  £234  (|ui  fut  payée  au 
shérif.  Apolline  Daigneau  qui,  le  18  février  1843,  avait  obtenu  un  jugement 
en  séparation  de  biens,  fit  une  opposition  sur  le  prix  de  la  terre  resté  entre  les 
mains  du  Shérif  et  demanda  à  y  être  collo(iuée  pour  le  paiement  de  ses  ré- 
prises et  droits  matrimoniaux,  auquel  son  mari  avait  été  condamné  par  le  ju- 
gement prononçant  la  séparation  et  pour  lequel  elle  avait  une  iiypothè<|ue 
légale  sur  tous  les  biens  de  son  mari  depuis  le  jour  de  son  contrat  de  mariage, 
13  novembre  181 1.  Brosseau,  de  son  coté,  fit  opposition,  demandant  à  être  col- 
loque sur  ce  prix  pour  le  remboursement  des  répétitions  qu'il  avait  à  exercer 
contre  Ste.  Marie  et  son  épouse,  poflr  n'avoir  pas  rempli  envers  lui  leurs  obli- 
gations résultant  de  la  vente  du  1er  mars  1842,  et  contesta  l'oppositicm  d'A- 
polline Daigneau,  soutenant  qu'il  devait  lui  être  colloque  de  préférence  parce 
(|u'elle  était  garante  du  paiement  des  répétitions  et  (|ue  la  terre  étant  un  con- 
quôt  de  la  communauté  et  la  vente  lui  en  ayant  été  faite  par  Ste.  Marie  con- 
jointement avec  son  épouse,  cette  dernière  était  tenue  de  remplir  les  obliga- 
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8AI8IE-aAOEHIE.-8IOlfin0iTI0N  DE  DECLARATIOH. 

Circuit  Court,  Montréal,  30th  June,  1864. 
Coram  Monk,  J. 
Ward  v8.  Cousine. 

Held  :  That,  in  an  action  commenced  by  misie-gagerie,  tlie  déclaration 
must  be  served  either  by  depositing  acopy  with  the  clerk  ofthe  court 
witliin  theeightdays  after  service  ofwrit  ,'Cone.  Stat.  of  L.  C.  ch.  83, 
sec.  57)  or  if  served  in  ordinary  course  must  be  served  on  Défendant 
giving  the  usual  deiay  before  rèturn.  (1) 

tiona  portées  à  cette  vente  et,  notamment,  celle  de  la  garantie.  Apolline 
Daigneau  répliqua  qu'ayant  renoncé  à  la  communauté  de  biens,  elle  n'était  pas, 
en  vertu  de  l'ordonnance  de  1841,  tenue  à  la  garanti  >  stipulée  par  cette  vente. 
La  Cour  d'Appel  a  jugé  que  l'obligation  de  garantie  «  3  la  part  d'Apolline  Dai- 
gneau, stipulée  par  l'acte  de  vente  en  question,  était  nulle  et  prohibée  par  la 
loi,  et  que  l'Opposante,  étant  créancière  antérieure  en  hypothèque  à  Bros- 
seau,  avait  le  droit  d'être  colloquée  de  préférence  à  ce  dernier  dans  la  distri- 
bution des  deniers  provenant  de  la  vente  de  l'immeuble.  (Pinsonneault  vs. 
Brosseau,  et  Stt.  Marie,  Opposante,  Cour  d'Appel,  Montréal,  11  janvier  1847, 
RoLLAM),  c..  '  ■       -T.,  3  Rev.  de  Leg.,  p.  134.) 

La  f.nimt  ne  en  biens  peut,  avec  l'autorisation  de  son  mari,  ratifier, 

pendant  .a  '  .'     lé,  la  vente  d'un  immeuble  conquêt  de  la  communauté 

faite  par  le  .ii.vi»,  i!t  cette  ratification  constitue  une  renonciation  à  l'hypo- 
thèque qu'elle  a  sur  cet  immeuble  pour  ses  reprises  et,  en  agissant  ainsi,  elle 
ne  se  por^^p  pa»  caution  et  n'encourt  pas  de  responsabilité  pour  dettes,  enga- 
geiuents  ou  uhlig-  '  "ons  >  ■  >  irCtés  par  son  mari,  et  cette  renonciation  n'en- 
freint pas  la  isec.  Jtj  .e  l'Oi,;.  4  Vi^t.,  cli.  30,  qui  décrète  que  "nulle  femme 
mariée  ne  pourra  se  porter  caucion,  ni  encourir  de  responsabilité  en  aucune 
autre  qualité  que  commune  en  biens  avec  son  mari,  pour  les  dettes,  obligations 
ou  engagements  contractés  par  le  mari  avant  leur  mariage,  ou  pendant  la  du- 
rée du  mariage,  et  tous  engagements  et  obligations  contractés  par  une  femme 
mariée,  en  violation  de  cette  disposition,  seront  absolument  nuls  et  de  nul 
effet. "  Si  la  femme,  en  ratifiant  la  vente,  s'est  aussi  obligée  h  la  j/irantie  de 
la  vente  conjointement  et  solidairement  avec  son  mari,  la  ratification  est  va- 
lide comme  renonciation  k  ses  reprises,  mais  l'obligation  de  garantie  est  nulle 
comme  violant  ladite  ordonnance.  [Boudria  et  vir  et  AfcLenn,  C.  B.  R. ,  Mon- 
tréal, 4  mars  1862,  Lafontaine,  J.  enC,  Aylwin  (dissident),  Duval,  Me- 
REDiTH  et  MoNDELET  (dissident),  juges,  confirmant  le  jugement  de  C.  S.  Dis- 
trict de  Beauharnois,  7  février  1861,  Poi,ETTe,  J.,  10  If.  J.  R.  Q.,  p.  24.) 

Le  15  août  1844,  Larivée  consent  une  obligation  à  Jodoin  pour  la  somme 
de  6000  fr.,  Dufresne  et  .Iulie  Gazaille,  son  épouse,  se  portant  cautions  soli- 
daires avec  hypothèque  spéciale  sur  une  terre  désignée  dans  l'acte  d'obliga- 
tion et  qui  était  un  propre  de  Julie  fJazaille.  Le  12  Août  1848,  Jodoin  obtient 
jugement  pour  ce  montant  contre  Larivée,  Dufresne  et  sa  femme,  et,  le  10 
avril  1851,  intente  une  action  hypothécaire  contre  Laflamme  et  sa  femme,  do- 
nataire de  l'immeuble  hypothéqué  par  Dufresne  et  sa  femme.  Julie  Gazaille, 
assistée  de  son  mari  et  prenant  le  fait  et  cause  des  Défendeurs,  conteste  la  de- 
mande de  Jodoin,  alléguant  que  cet  immeuble  lui  est  propre  et  que,  sur  juge- 
ment en  séparation  de  biens  par  elle  obtenu  le  2  avril  1850,  elle  a  renoncé  à  la 
communauté  ;  qu'en  conséquence  le  cautionnement  et  le  jugement  étaient 
nuls  quant  à  elle.  La  Cour  Supérieure  rendit  jugement  en  faveur  des  Défen- 
deurs, jugeant  qu'une  femme  ne  peut  s'obliger  avec  son  mari  que  comme 
commune  et  que  le  cautionnement  donné  par  Julie  Gazaille,  conjointement 
avec  son  mari,  par  l'acte  du  15  août  1844,  en  faveur  de  Larivée,  était  nul 
d'après  les  dispositions  de  l'Ord.  4  Vict.,  ch.  ,30,  sec.  .36.  Sur  appel,  la  Cour 
du  Banc  de  la  Reine  i\  Montréal,  le  12  mars  1853,  à  confirmé  le  jugement  de 
C.  S.    (Jodoin  et  Dvfrtme  et  ux,  3  R.  J.  R.  Q.,  p.  480.) 

(1)  V.  art.  804,  874  et  891,  C.  P.  C. 
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A  sainie-ffagerie  for  $72  îasued  on  the  5th  January,  1864, 
the  writ  being  made  retur nable  the  20th  January.  The  seizurc 
was  made  on  the  15th  January,  and  the  déclaration  was  served 
on  Défendant  personally,  the  19th  of  January  1864.  The  De- 
fendant,  by  exception  à  la  forme,  pleaded  as  follows  ;  "  Because 
"  no  déclaration  of  Plaintiff' s  action  and  demand  was  served 
"  upon  Défendant,  according  to  law,  by  being  left  at  the  office 
"  of  the  clerk  of  the  court,  within  the  delays  allowed  by  law 
"  and  the  statute,  or  by  a  true  copy  thereof  being  delivered  to 
"  or  legally  served  upon  him  within  like  delays,  but,  on  the 
"  contrary.  Défendant  says  that  a  copy  thereof  was  only  deli- 
'•  vered  to  him  at  the  office  of  his  attorneys,  on  the  19th  day  of 
"  January,  instant,  between  three  and  four  of  the  clock  in  the 
"  afternoon,  the  day  before  the  return  of  this  action."  The  court, 
considering  that  the  déclaration  had  not  been  served,  as  re 
quired  by  the  Statutes  of  Lower  Canada,  ch.  83,  sec.  57,  or 
ch.  83,  sec.  170,  ss.  2,  maintained  the  Exception  à  la  forme. 
(9  J.,  p.  28.) 

Devlin  &  Keuu  for  Plaintiff. 

Perkins  &  Stephens,  for  Défendant. 


PSOCEDURE-ACQUIESGEHEIIT. 

Queen's  Bench,  Appeal  Side,  Québec,  17  décembre  1864. 

Before  DuvAL,  Chief-Justice,  Aylwin,  Meredith, 
Mondelet  and  Duummond,  Justices. 

Daiole,  Appelant,  and  Kimuall,  Respondent. 

Jugé:  le.  Que,  lorsque  des  irrégularités  ont  eu  lieu  dans  la  prorédure 
devant  le  tribunal  de  première  in-tance,  la  partie  est  tenue  de  s'en  pré- 
valoir lors  de  l'audition  finale  de  la  cause  devant  ce  tribunal. 

2o.  Qu'une  partie  négligeant  de  se  prévaloir  de  telles  objections,  qui 
lui  étaient  connues,  devant  le  tribunal  inférieur,  les  soumettant  directe- 
ment à  la  (-onsidération  de  la  Cour  d'Appel,  ne  recouvrera  pat»  ses  frais 
d'Appel,  même  si  elle  réussit.  (1) 

The  action  in  which  the  présent  appeal  was  instituted  was 
conunenced  in  the  Circuit  Court  for  the  district  of  Arthabaska, 
founded  on  Appellant's  proiuissory  note  for  SI  33.41,  in  favor 
of  Respondi^nt.  The  Appellant  eomplained  that,  by  the  judg- 
ment  rendered  in  the  Circuit  Court,  on  the  12th  March,  1864, 
he  had  been  condemned  to  pay  the  above  ainount,  without 
having  bjen  foreclosed  from  his  right  to  défend  the  action, 
and  that  the  cause   had   never  been  regularly  inscribed  for 

(1)  V.  art.   119  C.  P.C. 
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enquête  and  liearing.  It  appeared  that,  after  the  return  of  the 
writ,  Défendant  had  appeared  and  nioved  for  seenvity  for  eosts, 
and  that,  on  the  19th  of  Noveniber,  18(53,  Plaintift' had  put  in 
security  ;  on  the  same  day,  Defen(hint  nioved,  nisi  causa,  on 
the  7th  January  then  next.  to  reject  the  security  put  in  ;  on 
the  12th  Deceniber,  Plaintitf  had  demanded  Defendant's  pleas, 
and,  on  the  22d,  had  himself  ii-regularly  foreclosed  Défendant, 
on  tJie  7th  January,  Defendant's  motion  to  reject  the  security 
was  made  absolute  :  on  th(i  L>th,  Plaintiff'  moved  to  put  in,  and 
did  put  in,  pther  security,  and,  on  the  llth,  served  a  demand 
of  pleos  upon  Defendaiit  without  havincf  previously  notified 
him  that  security  had  been  put  in.  Thus  Plaintiff  had  irregu- 
larly  obtained  the  judgment  coniplained  of,  without  having 
tak(m  out  an  acte  of  foreclosure,  without  pernûssion  to  pro- 
ceed  exparte,  and  without  any  inscription  of  the  cause.  The 
Respondent  answered  that  ail  the  proceedings  were  regular, 
and  that,  when  the  case  had  Vjeen  called  from  the  fiole  de 
Droit,  Respondent  had  declared  his  enquête  closed,  and  the 
attorney  for  Défendant,  who  was  then  présent  in  court,  being 
called  upon  to  argue  the  case  for  his  client,  had  then  declared 
that  he  had  nothing  to  say. 

DuvAL,  Chief-Justice  :  The  principal  question  at  issue  is 
one  of  costs,  for  the  grounds  upon  which  the  appeal  is  insti- 
tuted  are  good,  but  to  entitle  Appellant  to  his  costs  in  this 
court,  he  should  hâve  urged  thèse  objections  at  the  tinal  hear- 
ing  of  the  cause  in  the  Lower  Court,  ail  objections  of  this 
nature  must  be  made  iminediately  after  the  infornialities 
which  give  i"ise  to  them  hâve  taken  place,  this  is  and  always 
bas  been  the  rule  both  in  England  and  in  France.  If  a  party 
is  aware  of  an  error  or  informality  that  must  be  fatal  to  the 
cause  when  the  case  is  before  the  Lower  Court,  and  does  not 
mention  it  to  the  court,  but  brings  the  case  before  this  court 
an9  hère,  for  the  first  tiuie,  raises  the  objection,  we  will  give 
him  a  judgment,  if  his  objection  is  good,  but  he  will  |)ay  his 
own  costs. 

Judgment  :  "  Tlie  Court  considering  that  the  proceedings 
taken  by  Plaintiff  were  irrogular  and  contrary  to  the  course 
and  praetice  of  the  court,  and  that  the  act  of  foreclosure  of 
Défendant  was  made  before  Défendant  was  bound  to  plead  to 
the  demand  of  Plaintiff,  an<I  that  no  final  judgment  on  the 
meritsof  Plaintiffs  demand  could  be  pronounced.by  the  Circuit 
Court;  and  seeing  that,  in  the  judgementpronounced,  there  is 
error,  doth  set  aside  the  act  of  foreclosure  of  Défendant,  and 
doth  order  that  the  record  be  remitted  to  the  Circuit  Court, 
&c.  On  the  question  of  co.st.s,  seeing  that  Défendant  did  not, 
in  the  Circuit  Court,  oVijoct  to  the  irregularities  above  n)en- 
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said  court,  that  the  saiil  irregularities  were  firat  coniplained  of 
in  tl:is  court,  thus  exposing  the  parties  to  unneccssary  delay 
and  expense,  wliich  would  hâve  been  avoided,  had  Détendant 
niade  his  objection  to  the  irregularities  in  the  Court  below, 
this  court  doth  order  that  no  costs  be  allowed  to  Appellant, 
either  on  the  proceedings  in  the  Circuit  Court,  or  on  this 
appeal.  MoNDELET  and  DltUMMoND,  Justices,  dissenting  as  to 
costs.  (15  D.T.B.Ci».  1^«) 

Pacaud,  for  Appellant. 

Cahteu,  for  Respondent. 


POURSUITE  BASEE  SUR  ECRIT  SOUS  SEING  PRIVE. 

SuPERiOR  Court,  Montréal,  31  octobre  lcS()4. 
Before  Monk,  Justice. 
RoGERS  et  ai,  Plaintitîs,  vs.  Hersey,  Défendant. 

Dans  une  action  par  un  cr/'-ancier  d'une  compagnie  de  cliemin  de  fer 
contre  le  Défendeur,  pour  recouvrer  le  montant  des  actions  qu'il  avait, 
ainsi  qu'allégué  dans  la  déclaration,  "  dûment  prises  et  était  devenu 
"membre  delà  conipagnio  jusqu'à  concurrence  desdites  actions  ;  "  le 
Demandeur  produisit  à  l'eiKinéte  le  livre  de  la  compagnie,  tians  lequel 
le  nom  du  Défendeur  apparaissait  comme  actionnaire,  mais  il  fit  défaut 
de  prouver  la  signature  ;  le  Défendeur  prou  va  que  la  signature  n'était  pas 
la  sienne,  ni  autorisée  pur  lui  ;  une  objection  ayant  été  faite  à  l'audition, 
(jne  le  Défendeur  était  tenu,  en  vertu  du  Stat.  Réf.  du  B.  C,  chap.  83, 
sec.  86,  de  produire  avec  ï-on  plaidoyer  un  atiîdavit  que  la  signature 
était  fausse. 

Jugé:  1"  Que  telle  objection  ne  sera  pas  maintenue,  et  la  cause  ne 
-era  pas  regardée  comme  tombant  sous  la  section  citée,  il) 

2°  Que  le  fait  que  le  nom  du  Défendeur  apparaissiait  dann  l'acte  d'in- 
corporation de  la  «.'omp  ignie,  comme  l'un  des  directeurs  provisoires,  ne 
sera  pas  considéré  comme  autorisant  la  cour  à  présumer  qu'il  était 
devenu  actioimairo,  plus  particulièrement  s'il  n'y  a  aucune  preuve  qu'il 
eût  agi  coinme  directeur  provisoire,  ou  qu'il  se  fût  rendu  à  aucune  des 
assemblées  de  la  compagnie. 

The  Plaintiffs'  déclaration  set  up  a  judgnient  rondered  in 
the  Superior  Court,  at  Montréal,  on  the  28th  June,  1858,  at 
the  suit  of  Plaintiffs,  against  the  Montréal  and  Bytown  Rail- 
way  Company,  for  £22,265,  on  certain  lionds  and  debentures 
of  the  couipany  ;  the  insolvency  of  the  conipany,  and  the  return 
into  court  of  an  exécution  unsatisfied,  then  followed  an  allé- 
gation :  "  that,  on  or  about  the  8th  October,  1858,  Défendant 
"  duly  subsci'ibed  for,  and  became  a  share-holder  to  the  extent 
"  of  twelve  shares  of  £25  each  of  the  capital  stock  of  the  said 

(l)  V.  art.  145  C.  P.  C.  ut  1223  C.  C. 


. 


f 


510 


RAPPORT»  JUDICI  "tIREH   REVIHÉ8 


"  Railway  Company,  and,  ever  since,  continued  to  be  a  share- 
"  holder,  to  the  extent  of  twelve  shores,  or  suni  of  £800  ;  and 
"  that,  by  reason  of  the  preniises,  Défendant  became  liable  to 
"  Plaintift",  as  creditor  of  the  conipany,  for  the  said  sum  ;  "  for 
which  a  condamnation  was  prayed.  The  Défendant,  by  his 
first  plea,  denied  that  he  had  subscribed  for  any  stock,  and 
that  Plaint» fts  were  now  creditors  of  the  company.  Other  pleas 
were  iiled  alleging  the  illégal  organisation  of  the  company  be- 
fore  the  recjuired  amount  of  stock,  £120,000,  had  been  subscrib- 
ed ;  that  no  calls  for  payment  of  shares  had  been  made,  that  a 
pretended  and  illégal  subscription  for  stock,  to  the  extent  of 
£100,000,  made  by  Charles  Wilson,  pretending  to  act  as  Mayor 
of  the  City  of  Montréal,  had  been  made,  contrary  to  the  express 
terms  of  a  resolution  ot  the  Corporation  of  Montréal,  which 
had  been  counted  as  part  of  the  stc)ck  bond  fide  subscribed  for, 
as  also  a  pretended  subscription  by  the  county  of  the  Lake  of 
Two  Mountains  for  £50,000,  which  had  been  set  aside  and 
declared  illégal  by  a  judgment  of  the  Superior  Court,  at 
Montréal,  ot  the  15th  August,  18G8.  The  PlaintifFs  proceeded 
first  to  enquête,  and  produced  a  copy  of  the  stock  book,  the 
original  being  tiled  in  a  cause  pending  in  appeal,  in  which 
book  appeared  the  foUowing  entry  :  "  1853,  October  8th,  Chas. 
Hersey,  West  Hawkesbury,  twelve  shares,  countersigned, 
Sidney  Bellinghain."  The  Défendant,  examined  as  a  witness, 
positively  denied  the  entry,  or  that  he  had  ever  subscribed  for 
stock,  or  authorized  any  subscription  on  his  behalf.  Bellingham 
and  other  witnesses  were  examined  to  prove  the  signature  in 
the  stock  book  produced  at  enquête,  but  none  of  the  witnesses 
stated  the  signature  to  be  that  of  Défendant.  Six  witnesses 
examined  for  Défendant  stated  the  signature  was  not  his,  nor 
did  it  in  any  way  resemble  his  hand  writing.  Défendant  con- 
stantly  signing  '"  Chs."  not  "  Chas.  Hersey."  At  the  argument, 
DoRiON  (Wilfred)  for  Plaintiff,  admitted  that  Defendant's 
signature  was  not  made  out  in  proof,  and  that  the  évidence 
seemed  to  establish  that  the  signature  was  not  his,  but  con- 
ten  led  that,  under  the  Con.  8tat.  of  L.  C,  chap.  83,  sect.  86, 
(1)  Défendant  was  bound  to  hâve  made  an  affidavit  that  his 
signature  was  forged,  and  to  hâve  filed  it  with  his  plea.  That 
a  strong  presuinption  against  Défendant  was  to  be  drawn 

(1)  Section  80  :  If  any  action  on  a  bill  of  exchange  nr  promissory  note, 
cédule,  check,  note  or  promise,  or  other  act  or  private  agreement  in  writing 
the  Défendant  inakes  default,  «fec.  2.  If  in  any  such  action,  any  Défendant 
dénies  his  signature,  or  any  other  signature  or  writing  to  or  upon  such  bill, 
note,  cddtde,  check,  promise,  act  or  agreement,  or  the  genuineness  of  such 
instrument  or  of  any  part  thereof ,  &c. ,  auch  instrument  and  signature  shall 
neverthfcless  be  prc-tumed  to  be  iji'mum  &c. ,  unless  with  such  plea  thure  be 
filed  an  afhdavit,  &c. 
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from  tho  fact  that  his  name  appeared  in  the  act  of  incorpora- 
tion as  one  of  the  provisional  directors  of  the  company. 

RoBERTSoN,  Q.  C.,  for  Défendant,  contended  that  tho  sec- 
tion of  the  law  referred  to  did  not  apply  to  the  case  before 
i/îio  Court  ;  that  Défendant  was  not  shewn  to  hâve  been  aware 
of  the  existence  of  the  stock-book,  which  had  not  been  pro- 
daced  when  the  plea  was  filed,  and  that,  moreover,  under  tho 
ruling  of  Chief -Justice  Lafontaine,  in  Brown  and  Dow,  (1)  a 
signature  such  as  conteniplated  by  the  act  could  only,  accor  I- 
ing  to  its  ternis,  be  jtresumed  triie.  That  Défendant  couUl 
destroy  this  presuniption,  wliich  was  merely  a  irresuni'ptio 
juris,  by  proof,  as  had  been  done  in  this  case. 

MoNK,  Justice,  said  that  the  ...gnature  had  been  clearly 
proved  not  to  be  that  of  Défendant;  that  Phiintiffs  had,  by 
their  conduct  of  the  case,  admitted  they  were  bound  to  prove 
the  signature,  and  had  attenipted  to  prove  it,  but  had  failed 
to  do  so  ;  and  that  the  allégations  of  the  déclaration  as  inade, 
and  the  fact  of  the  production  at  "Mquéte  of  tho  stock  book, 
which  Défendant  could  not  be  held  to  be  aware  of,  or  to 
niake  affidavit  as  to  his  alleged  signatui*e  being  a  forgery, 
as  well  as  the  ternis  niade  use  of  in  the  section  referred  to, 
led  him  to  hold  that  the  case  did  not  fall  within  the  provision 
of  the  section.  As  to  Détendants  being  a  provisional  director, 
whatever  presuniption  niight  be  drawn  from  that,  it  had  not 
been  shewn  that  Défendant  had  attended  any  meeting  of  the 
provisional  directors,  or  of  the  company,  and  the  Court  could 
not  présume  from  the  sole  fact  of  his  name  being  inserted  in 
the  statute  as  a  provisional  director,  that  he  had  become  a 

(1)  Dans  une  action  contre  un  entlosseur,  le  Défendeur  plaida  par  excep- 
tion que  lea  signatures  endossées  sur  les  billets  n'étaient  pas  sa  signature, 
et  n'y  avaient  pas  été  apposées  à  sa  connaissance,  de  son  consentement  ou 
avec  son  autorité,  et  qu'il  ne  connaissait  pas  l'existence  desdits  billets 
avant  la  signitication  du  protêt  :  il  plaida  aussi  une  défense  au  fond  en  fait, 
et  au  bas  de  ces  plaidoyers  était  un  affidavit  du  Défendeur,  que  tous  les 
faits  articulés  en  iceux  étaient  bien  fondés.  La  preuve  fuite,  il  fut  pré- 
tendu, lors  de  l'audition  de  la  cause,  que  le  Demandeur  devait  obtenir 
jugement  en  vertu  des  dispositions  de  la  87e  section  de  la  20e  Vie,  cap.  44, 
l'affidavit  n'étant  pas  dans  la  forme  voulue.  Sur  ce,  motion  fut  faite  par 
le  Défendeur  pour  rayer  la  cause  du  rôle  et  la  retirer  du  délibéré,  et  pour  qu'il 
lui  fût  permis  d'enfiler  l'affidavit  produit  avec  la  motion  au  soutien  de  ses 
plaidoyers.  Le  31  mars  1860,  la  Cour  Supérieure  (Smith,  J.)  rendit  juge- 
ment en  faveur  du  Demandeur,  jugeant  que  la  motion  était  inadmissible, 
et  que  le  droit  du  Demandeur  de  prendre  les  signatures  comme  vraies  et 
d'obtenir  jugement  était  un  droit  acciuis  h  l'égurd  duquel  la  cour  ne  devait 
pas  intervenir,  la  vérité  des  signatures  n'ayant  pas  été  légalement  révo- 
quée en  doute.  Sur  appel,  la  Cour  du  Banc  de  la  Reine  (Lafontaine,  J. 
en  C,  Aylwin,  J.,  Duval,  J.,  Merkdith,  J.,  et  Mondei-et,  J.)  a,  le  1er 
juin  18B1,  infirmé  le  jugement  de  C.  S.,  jugeant  que  l'affidavit  était  suffi- 
sant et  que  la  signature  endossée  sur  les  billets  n'était  pas  la  signature 
de  l'Appelant,  mais  était  contrefaite.  (Broion  et  Dmo  8  R.  J.  R.  Q.,  p.  451 
et  453.) 
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Hubscriltor  for  nny  shares,  or  for  twelvc  rathor  than  any 
specifletl  nuinltcr  oF  nhares»,  moro  or  less  thau  twclve.  Tlio 
action  inust  tlu'rofore  bo  disniissod.  JuixJMENT:  "The  Court, 
considerinj^  that  Plaintiffs  liavo  failed  to  nrove  the  maU-rial 
allof^ations  of  thcir  déclaration,  and,  particularlv,  that  they 
hâve  failed  to  j)rove  that  Défendant  was  a  .shareholder  in  the 
Montréal  and  Kytown  Raiiway  Company,  doth  disniiss  Fhiin- 
tiffs'  action,  with  costs.  (15  D.  T.  li.  il,  p.  141.) 

DoKioN,  DoiuoN  and  Siînéoai.,  for  Phiintittk 

RonEilTSON,  A.  and  W.,  for  Défendant. 
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ABONNEMENT  AUX  JOURNAUX.  La  Bimplo  M«  (rtison  d'un 
journal  au  bureau  de  poste  <!,;  ilntriot  où  il 
OHt  publié  n'ont  pas  sutHaant  ',  dans  uue  pour- 
suite pour  abonnement  au  journaLpour  donner 
à  la  cour  juridiction  sur  un  Défendeur  rési- 
dant dans  un  autre  district,  à  moins  qu'il  ne 
soit  constaté  que  ce  journal  ait  été  uinui  déli* 
vré  sur  l'ordre  exprès  de  ce  Défendeur 430 

ABUfe  PUÉ.1UDICIABLE  A  L'AGKICULTURE  :— tïd«  Expkhtisk. 

ACTION  DE  BANQUE  -.—  Vide  Tkstament. 

ACTION  EN  BORNA(JE  -.—  Vide  AtrnoN  i-ossksboirb. 

*'  "  DOMMAGES.  Il  n'est  pas  nécensairc,  dans  une  action 
en  dommages  pour  injures  verbales,  de  rap- 
porter exactement  dans  la  déclaration  tous  les 
mots  dont  on  se  plaint,  et  une  allégation  n'en 

rapportant  que  quelques-uns  est  suffisante 355 

"  "  IH>MMAGE8.  L'action  en  dommages-intérêts  pour 
injures  et  voies  de  fait,  peut  être  intentée  par 
la  personne  sur  laquelle  ces  voies  de  fait  ont 
été  commises,  sans  que  cette  dernière  ait  au 

préalable  poursuivi  au  criminel 434 

'*  "  DOMMAGES.  >  i,  dans  une  action  en  dommages 
pour  injures  verbales,  la  preuve  des  allégués 
du  Demandeur  e)>t  parfaite,  la  cour  mettra  à 
néant  le  verdict  du  jury  et  ordonnera  un  nou- 
veau procès 366 

♦•  "  DOMMAGES.  Un  père  peut  poursuivre  en  dom- 
mages en  Bon  propre  nom  pour  torts  faits  à  son 
enfant  mineur,  su  servante,  si  ces  tort«  ont 
pfjur  effet  de  le  priver  des  services  de  œtte  en- 
fimt  et  de  lui  faire  éprouver  des  dommages. 
Une  fille  mineure  est  t(''moin  compétent  pour 
son  père  pour  établir  des  actes  de  violence 
faits  à  sa  personne  tandis  qu'elle  était  membre 
de  sa  famille.  Quoique,  dan»*  l'espèce,  le  tort 
commis  fût  une  félonie,  le  Demandeu  pouvait 
néanmoins  intenter  l'action  en  dommages 
sans  avoir  au  préalable  poursuivi  criminelle- 

"         «      DOMMAGES:— FÎde  Chemin  d'hivkr. 
"  "      RECTIFICATION:— Fjde  Inventaire. 

"      REINTEGRANDE:— Fuie  Partage. 
"      SEPARATION  DE  CORPS  -.—Vide  Femme  mariée. 
TOME  XIIL  33 
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ACTION  HYPOTHECAIRE.  Est  une  action  réelle;  en  consé- 
quence elle  est  sujette  à  appel  et  les  parties 
ont  droit  de  faire  rédiger  l'enquête  par  écrit...    420 

"  "  Les  syndics  à  la  masse  en  déconfiture  d'un  dé- 
biteur insolvable  ne  sont  pas  des  tiers-déten- 
teurs possesseurs  civils  contre  lesquels  une 
action  hypothécaire  puisse  être  intentée 354 

"  PENALE.  Une  cour  de  juridiction  civile  est  incompé- 
tente pour  connaître  d'une  action  réclamant 
l'amende  imposée  par  la  sec.  60  du  ch.  6  des 
S.  R.  C.  de  1860,  pour  avoir  faussement  voté 
au  nom  d'une  personne  dont  le  nom  est  ins- 
crit sur  la  liste  des  électeurs,  l'offense,  cfans 
ce  cas,  constituant  un  délit  qui  ne  peut  être 
poursuivi  que  devant  une  cour  crimmelle 173 

"  "  Une  personne  qui,  sans  posséder  les  quali- 
tés requises  par  la  loi  et  de  propos  délibéré, 
a  vote  à  l'élection  d'un  députe  au  parlement, 
sera  condamnée  à  payer  la  somme  de  $40  et  les 
dépens  à  tout  individu  habile  &  la  poursuivre 
comme  dans  une  action  j  our  dette, et,  à  défaut 
de  paiement  dans  le  délai  fixé  par  la  cour, 
cette  personne  sera,  sous  les  dispositions  du 
ch.  6  des  S.  R.  C,  contraignable  par  corps. 
Le  fait  que  cette  personne  aurait  obtenu  une 
opinion  légale  qu'elle  avait  qualité  pour  voter, 
ne  l'em);)êchera  pas  d'être  condamnée  &  payer 
la  pénalité  imposée  à  quiconque  délibérément 
vote  sans  avoir  les  qualités  requises  par  la  loi. 
Les  copies  certifiées  des  registres  de  votation 
déposées  au  bureau  du  registrateur  du  comté, 
tel  que  requis  par  le  statut  ci-dessus  cité, 
sont  une  preuve  valide  et  sulRsante  des  votes 
y  mentionnés.  L'action,  ainsi  intentée  contre 
une  personne  pour  avoir  voté  sans  posséder 
les  qualités  requises  par  la  loi,  est  une  action 
pour  dette  sujette  aux  règles  qui  régissent  les 
actions  de  cette  sorte  ;  en  conséquence  le  Dé- 
fendeur est  tenu  de  répondre  sur  faits  et  ar- 
ticles     339 

«1        PETITOIRE  :—Vide  Action  possessoihe. 

"  POSSESSOIRE.  L'action  possessoire  pour  voies  défaits 
sur  des  propriétés  contigiies  et  non  délimitées 
ne  peut  être  maintenue  par  suite  de  l'incer- 
titude de  la  possession  respective  des  parties 
et,  dans  ce  cas,  ces  parties  seront  renvoyées 
au  pétitoire  ou  &  l'action  en  bornage 338 

«'  REDHIBITOIRE.  Dans  un  échange  de  chevaux,  par 
suite  des  délais  écoulés  depuis  cet  échange,  la 
garantie  stipulée  par  l'une  des  parties  que  les 
chevaux  ainsi  échangés  sont  exempts  de  tout 
défaut  ou  vice  caché,  n'entratne  pas  la  résilia- 
tion du  contrat,  mais  donne  seulement  lieu  à 
une  diminution  du  prix 342 

"        POUR  DETTE  :— Fwff  Action  pénale. 
AFFIDAVIT:—-Fiide  Commission  Rooatoire. 

•«  : —      "      EXCEI'TION  A  LA  FORME. 

"  : —    "    Privilège  DKR  MATELOTS. 

ALIENATION.  La  clause  d'une  donation  permettant  l'aliénation 
des  fonds  au  cas  où  elle  serait,  sur  expertise, 
trouvée  avantageuse  aux  en&nts  du  donataire 
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sera,  sur  rapport  d'experts,  mise  à  exécution 
par  la  cour  dans  une  action  par  le  donataire 
demandant  l'autorisation  de  vendre,  quoique 
ce  dernier  n'eût  aucun  enfant  et  qu'il  ne  fût 

pas  probable  qu'il  en  aurait 43 

AMARRAGE  -.—  Vide  Rkbponsabilité. 

AMELIORATIONS.  Le  possesseur  de  bonne  foi  peut  répéter  ses 
améliorations  et  n'est  pas  coraptaole  des 
rentes  et  profits   ncerns  préalablement  à   la 

pijrnification  de  l'exploit 174 

APPEL.  Il  n'y  a  pas  lieu  îl  appel,  lorsque  les  témoijinages  n'ont 

pas  été  pris  par  écrit  dans  la  eour  de  première  instance    420 
"        Une  action  de  la  Cour  de  Circuit  pour  une  somme  moin- 
dre que  $100  est  sujette  à  appel,  si  le  Défendeur,  par  son 

plaidoyer,  met  en  que.«tion  un  titre  à  immeuble 420 

"  Un  appel,  institué  simplement  pour  réparer  une  erreur 
manifeste  existant  dans  le  jugement  de  la  cour  de  pre- 
mière instance,  sera  renvoyé,  lorsque  la  partie,  pouvant 
tirer  avantage  de  cette  erreur,  s'en  désiste  par  un  acte 
de  désif-temcnt  produit  au  grenè,  et  qu'elle  donne  avis 
de  ce  déHÏstement  à  la  partie  adverse  avant  la  signifi- 
cation du  bref  d'appel 290 

■  Fide  Action  HYPOTiiÉCAiBK. 

-  "    Jugement. 

-  "    Procédure. 

"  A  S  A  M/  ■  '  TE.  Le  droit  d'appel  d'un  jugement,  rendu 
sur  une  opwMtion  à  fin  d'annuler,  faite  par  le  Défen- 
deur, est  réglé  par  la  nature  de  la  demande,  et  non 

parla  nature  de  l'opposition 245  et  246 

ARCHITECTE.  Les  plans  d'un  architecte,  faits  pour  une  cons- 
truction, sont  présumés  la  propriété  du  propriétaire  de 

cette  construction 368 

ARPENTEUR:— F«Ve  Expertise. 

ARRERAGES  DE  RENTE  VIAGERE  :— Vide  Enrhoistrement. 
ASSIGNATION.  L'huissier,  qui  signifie  une  sommation  émanant 
de  la  Cour  de  Circuit,  doit  informer  le  Défendeur 

de  la  nature  et  du  contenu  de  l'action 195 

"  Une  seule  copie  suffit  pour  le  mari  et  la  femme 

séparée  de  biens..... 425 

A*^SURANCE.  Celui  qui  a  transporté  sa  police  à  un  tiers  ne  peut 

réclamer  l'assuirance  san»  remettre  la  police 336 

••  La  condition  d'une  police  d'assurance,  exigeant  un 

certif  cat  de  trois  personnes  respectables,  qu'elles 
croient  que  la  perte  n'a  pas  été  occasionnée  par 
fraude,  doit  être  exécutée  avant  que  l'assurance 

soit  exigible 131 

•*  Le  propric'taire  d'un  bateau  &  vapeur,  qui,  pour  le 

faire  assurer,  déclare  que  ce  bateau  se  trouve 
alors  dans  un  bassin  de  radoub  et  doit  naviguer 
dans  un  endroit  déterminé,  ne  pourra  recouvrer 
le  montant  de  l'assurance  si  le  bateau  a  été  in- 
cendié dans  ce  bassin,  la  déclaration  qu'il  a  ainsi 
faite  étant  une  garantie  que  le  vaisseau  devait 

naviguer 264 

"  Une  police  d'assurance  est  nulle  lorsque  la  per- 

sonne qui  veut  se  la  procurer,  a  afilrmé  ou  fait 

entendre  des  faits  contraires  à  la  vérité 127 

ASSURANCE  CONTRE  L'INCENDIE.  En  assurance  contre  l'incen- 
die, si  l'assuré  déclare  de  bonne  foi  son 
intention  d'employer  la  chose  assurée  à 
certaines  fins  mentionnées  dans  la  police, 


dl6 


TABLE   ALPHABÉTIQUE   DES   MATIÈRES. 


i   I 


I 

1-5  j 


^   3  ■ 


cette  police  ne  »era  pas  nulle  par  le  fait 

?ue,  sans  mauvaise  foi,  la  chose  n'a  pas 
té  employée  aux  fins  auxquelles  on  avait 

d'abord  l'intention  de  l'employer 130 

ASSURANCE  CONTRE  L'INCENDIE.  En  assurance  contre  l'incen- 
die, s'il  y  a  rt'ticence  de  la  part  de  l'a!>Huré 
(dans  l'espèce  l'assuré  n'ayant  pas  indi- 
qué qu'une  allonge,  alléguée  contenir  des 
marchandises,  était  aussi  occupée  en  par- 
tie comme  cuisine),  cette  réticence,  quoi- 
que non  frauduleuse,  rend  l'assurance  sans 

effet 397 

«•  "  L'erreur  dans  la  description  de  la  propriété 

assurée  n'est  pas  une  cause  de  nullité  de 
l'assurance,  si  l'erreur  ne  résulte  pas  de  la 
fraude  et  si  \r,  chose  omise  n'est  pas  cause 

du  sinistre 406 

"  "  Une  police  d'assurance  d'un  vaisseau,  sous- 

crite sur  une  formule  relative  aux  maisons 
et  autres  bâtiments  terrestres,  doit  être 
interprétée  comme  applicable  au  vaisseau 
pour  toutes  les  clauses  qui  peuvent  avoir 

cette  application 407 

ATERMOIEMENT  -.—  Vide  Billkt  iromissoirk. 
AUTORISATION  -.—  Vide  Femme  mahiék. 

"  MARITALE.  La  femme  mariée  n'est  prs  comp- 

table du  prix  d'effets,  non  nécessaires  à  la  vie, 
achetés  par  elle  sans  l'autorisation  de  son  mari. 
Un  billet  promissoire^  signé  par  une  femme 
mariée  sans  l'autorisation  de  son  mari,  est  nul. 
La  séparation  légale  de  biens  n'existe  qu'en 
autant  que  le  jugement  la  prononçant  a  été  mis 

à  exécution  IbO 

"  MARITALE.  Le  dire  du  shérif,  dans  son  rapport 

du  bref  de  terris,  que  la  femme  séparée  de  biens, 
devenue  adjudicataire,  était  autorisée  par  son 
mari  alors  présent,  est  insuffisant,  à  moins  qu'il 
ne  soit  produit  une  autorisation  écrite  et  précise.    500 

AVEU  JUDICIAIRE.  Est  indivisible 389 

AVIS  DE  PROTET  :—Vide  Billet  i'komissoire. 

B 

BAIL  EMPHYTEOTIQUE.  Depuis  l'abolition  du  système  féodal,, 
notre  loi  ne  reconnaît  plus  comme  baux  à 
long  terme  que  le  bail  à  rente  et  le  bail  em- 
phytéotique. Dans  l'espèce,  le  bail  stipulé 
entre  les  parties  est  un  bail  emphytéotique. 
Le  droit  de  commise  s'exerce  à  l'égard  de  ce 
bail  sans  aucune  stipulation  par  le  défaut  de 
paiement  du  canon  emphytéotique  pendant 
trois  années  et  sans  aucune  mise  en  demeure 
de  payer.  Le  juge  a  le  pouvoir  d'accorder  un 
surbis  à  l'exécution  du  jugement  prononçant 
la  résolution  du  bail  emphytéotique,  avec  fa- 
culté au  preneur  de  payer  pendant  ce  délai  et 

de  garder  l'héritage 120 

••  "        Si  les  annonces  du  shérif  indiquent  que  l'im- 

meuble vendu  par  décret  est    tenu  à  bail 
emphytéotique,  l'adjudicataire  devra  acquit- 
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ter  la  rente  ou  canon  emphytéotique  pour 
l'avenir.  La  rente  ou  canon  emphytéotique 
est  l'indice  du  domaine  direct  dont  la 
propriété  réside  dans  le  bailleur  et  pour  la 
conservation  duquel  il  n'est  pas  besoin  de 
produire  une  opposition  à  nn  de  charge. 
S'il  appert  que  c'est  le  bail  emphytéotique 
qui  est  vendu,  c'est  à  celui  qui  entend  se 
porter  adjudicataire  à  s'enquérir  des  char- 
ges du  bail.  Il  ne  peut  y  avoir  de  bail  emphy- 
téotique sans  rente  ou  canon  emphytéotique. 
BILLET  PR0MI8S0IRE.  Le  mari,  légataire  universel  de  sa 
femme,  pour  laquelle  il  avait  endossé  un  bil- 
let promisaoire,  est  tenu  au  paiement  de  ce 
billot  nonobstant  le  défaut  de  protêt,  lorsqu'il 
est  suffisamment  prouvé  qu'il  a  consenti  à 
l'omission  du  protêt  pour  éviter  des  frais. 

"  ••  Le  protêt  d'un  billet  promissoire  sera  considéré 
comme  suffisant  si,  avec  le  plaidoyer  invo- 
quant son  insuffisance,  il  n'est  paa  produit 
d'attidavit.  On  ne  peut  prouver  par  témoin 
qu'une  partie  à  nn  billet  promissoire  a  renon- 
cé à  tout  recours  contre  l'endosseur 

"  "  Portant  une  date  antérieure  à  celle  d'un  acte 
d'utermuiement  entre  le  failli  et  ses  créan- 
ciers, sera  censé  avoir  été  inclus  dans  l'acte, 
et  une  action  fondée  sur  ce  billet  sera  ren- 
voyée sur  preuve  de  paiement  du  montant 
convenu 468 

"  "  Un  Défendeur,  poursuivi  comme  endosseur  d'un 
billet  promissoire,  ne  peut  prouver  le  défaut 
d'avis  de  protêt,  s'il  n'accompagne  pas  son 
plaidoyer  de  l'affidavit  requis  en  pareil  cas 

"  '•       : — Vide  Autorisation  maritale. 

"  "  "    Contrat  a  l'étbangbr. 

"  "  "       l'BOCÉDUBK. 

BOKNAGE  f    Acte  posskssoirb. 


(ÎAPIAS.  La  Cour  peut  permettre  au  Défendeur,  arrêté  sur  capia/i, 
et  à  ceux  qui  ont  fourni  pour  lui  le  cautionnement  au 
sliérif,  de  fournir  un  nouveau  cautionnement  quand 
il  en  sera  requis,  et,  à  dé&ut  de  ce  faire,  les  cautions 
seront  tenues  de  payer  la  dette,  même  après  que  juge- 
ment maintenant  le  cnpias  a  été  rendu,  nue  le  shérif 
a  transporté  le  cautionnement  qui  lui  a  été  fourni  et 
qu'une  poursuite,  fondée  sur  ce  cautionnement,  a  été 
intentée  contre  les  cautions  originaires 12 

•'  La  Cour  peut  permettre  de  fournir  un  cautionnement 
spécial  après  les  huit  jours  du  rapport  du  bref  et 
même  après  que  le  shérif  a  transporté  le  cautionne- 
ment qui  lui  a  été  fourni 12 

"  La  demande  de  fournir  un  cautionnement  s|)écial,  faite 
après  les  huit  jours  du  rapport  du  bref,  doit  contenir 
des  raisons  suffisantes  pour  la  justifier,  autrement 
celte  demande  sera  rejetee 12 

"  Le  Défendeur,  arrêté  en  vertu  d'un  capias  ad  reuponden- 

dum,  a  le  droit,  sur  demande  à  cet  effet  et  lorsqu'il  y  a 
cause  suflisante,  de  donner  un  cautionnement  spécial 
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même  après  jugement,  et,  à  défaut  par  le  Défendeur 
de  ce  faire,  les  cautions  de  ce  dernier  ont  aussi  le 

droit  de  donner  ce  cautionnement 7 

CAUTION  JUDICATUM  80LVI  -.—Vide  Phocédure. 
CAUTIONNEMENT.  Celui  qui  se  porte,en  faveur  du  cessionnaire 
d'une  créance,  caution  du  débiteur  cédé,  est 
déchargé  de  son  cautionnement,  si  le  cession- 
naire néglige  de  faire  signifier  son  transport 
et  si  le  débiteur  paie  au  cédant 473 

<•  Donné  dans  un  appel  de  la  Cour  de  Circuit  par 
deux  cautions  qui  ont  justifié  de  propriété» 
immobilières  sans  les  désigner,  est  valide 420 

••  .L'acquéreur  d'une  pièce  de  terre,  poursuivi  pour 
la  balance  du  prix  de  vente,  qui  allègue  et 
prouve  que  la  terre  avait  été  originairement 
concédée  par  lettres  patentes  à  certains  indi- 
vidus et  subséquemment  vendue  au  Deman- 
deur sans  garantie,  excepté  quant  à  ses  faits 
et  promesses,  par  un  individu  qui  n'avait  pu 
établir  aucune  connexité  par  titres  entre  lui 
et  les  concessionnaires  originaires,  n'a  pas 
droit  d'obtenir  le  cautionnement  pourvu  par 
le  Statut  du  Canada  de  1860,  23  Vict.,  ch.  59, 
sec.  18 50 

«  Le  délai,  accordé  au  débiteur  principal  pour  ac- 

âuitter  son  obligation,  sans  le  consentement 
e  sa  caution,  ne  libère  pas  cette  caution 301 

«  :—-Vide  Femme  mariée. 

*'  "    Hypothèque  légale  de  la  femme. 

CAUTIONNEMENT  JUDICIAIRE.  Lorsque,  sur  appel  de  la  Cour 
de  Circuit  à  la  Cour  du  Banc  de  la  Reine,  le 
cautionnement  est  fourni  par  deux  cautions, 
il  n'est  pas  nécessaire  que  ce  cautionnement 
contienne  la  déclaration  que  les  cautions  sont 
propriétaires  d'immeubles,  cela  n'étant  exigé 
que  dans  le  cas  où  le  cautionnement  n'est 

fourni  que  par  une  seule  caution 419  et  420 

<«■  POUR  FRAIS.  Le  Défendeur  peut,  sur  décès 

d'une  partie  qui  s'était  portée  caution  pour 
les  frais,  obtenir  un  nouveau  cautionnement..    488 
••  POUR  FRAIS.  Lorsque  le  Demandeur  a  quitté 

la  Province  ultérieurement  à  l'institution  de 
son  action,  le  Défendeur  peut  lui  demander 
cautionnement  pour  les  frais,  bien  que  le  De- 
mandeur ait  démontré  par  attidavîtâ  qu'il  y  a 
une  habitation  et  un  magasin  contenant  des 
marchandises  pour  un  montant  considérable 

et  que  son  abrance  n'était  que  temporaire 502 

»•  POUR  FRAIS.  On  peut  demander  le  caution- 

nement pour  frais  après  les  quatre  jours  du 
départ  du  Demandeur,  si  celte  demande  est 

faite  dans  le  terme  qui  suit  ce  départ.. 312 

SPECIAL.— rWe  Capias. 
CERTIFICAT  DE  BAPTEME:— Ftde  Preivb. 

'«  D'HUISSIER.  N'est  pas  une  preuve  authen- 
tique de  la  signification  d'un  transport  fait  de- 
vant notaires 359 

DE  RÈGISTRATEUR  :-  Vide  Décret. 
CERTIORARI.  Un  bref  de  certiorari  pour  faire  transmettre  une 
conviction  à  la  Cour  Supérieure  sera  accordé. 


TABLE  ALPHABÉTIQUE   DES  MATIÈRES. 


519 


fendenr 
lussi  le 


onnaire 
édé,  est 
jession- 
anspurt 

cuit  par 
oprietés 

Me 

ivi  pour 
[ôgue  et 
1  rement 
ns  indi- 
Deman- 
des faits 
avait  pu 
între  lui 
n'a  pas 
irvn  par 
.,  ch.59, 

pour  ac- 
intement 
lion 


227 


473 


420 


227 


50 


301 


e. 

e  la  Cour 
Reine,  le 
cautions, 
nnement 
ions  sont 
int  exigé 
ent  n'est 

419  et  420 
ur  déoôs 
ion  pour 
mement..    488 

a  quitté 
ution  de 
emander 
ue  le  De- 

qu'il  y  a 
nant  des 
sidérable 
raire......    502 

caution- 

oura  du 

inde  est 
t 312 

authen- 
rt  fait  de- 

359 

;t. 

ettre  une 

accordé, 


bien  qu'il  soit  prohibé  par  le  statut  en  vertu 

duquel  la  conviction  a  eu  lieu 49 

CERTIORARI  '.—  Vide  Juoesient. 

"  "     JuBIDICriON. 

CHEMIN  D'HIVER.  Ne  peut,  en  vertu  du  ?  3  de  la  sec.  42  du  oh. 
24  de  l'Acte  des  Municipalités,  être  tracé  à 
travers  une  terre  entourée  de  clôtures  de  pier- 
res sans  le  consentement  du  propriétaire 

"  '•       Peut,  en  vertu  de  "  l'Acte  Municipal  Refondu 

du  Bas-Canada"  et  sans  le  consentement  du 
propriétaire,  être  tracé  sur  un  terrain  dont  la 
clôture  peut  être    abattue  et  replacée  sans 
beaucoup  de  difficultés  ou  de  grandes  dépen- 
ses. Une  action  en  dommages  contre  l'inspec- 
teur pour  avoir  tracé  ce  chemin,  et  contre  une 
autre  personne  pour  avoir  aidé  cet  inspecteur 
au  déplacement  de  la  clôture,  s^ra  renvoyée... 
CHEMIN  DE  FER  .—Vide  Responsabilité. 
CHEQUE  i—Vide  Testament. 
CITE  DE  QUEBEC  .—  Vide  Compétence. 

"  "  "    Corporation  MumciPAiiK. 

««  «•  <«    Taxe. 

CRAINTE  DE  TROUBLE  :-  Vide  Cautionnement. 

"  "  "    Vente. 

CODICILLE  :—F»dc  Testamknt. 
COMMUNAUTE  DE  BIENS  -.-Vide  Preuve. 
COMMISSION  ROGATOIBE,  Une  commission  rogatoire,  pour  in- 
terroger des  témoins  demeurant  à  l'étranger, 
sera  accordée  sur  motion  sans  affldavit.  Il 
semble  qu'un  Défendeur,  faisant  motion  pour 
une  commission  rogatoire,  devrait  produire 

un  affldavit  à  l'appui 

COMPfîTENCE.  La  Cour  de  Circuit  n'est  pas  compétente  pour 
connaître  d'une  action  pour  aliments  au  mon- 
tant de  $200  par  année,  réclamés  pour  une  pé- 
riode indéterminée 52 

*•  La  Cour  est  incompétente  à  connaître  d'une  action 

contre  l'acheteur  d'une  terre  sise  dans  le  district 
où  cette  action  a  été  intentée,  mais  dont  la  signi- 
fication a  été  faite  au  Défendeur  dans  le  district 
où  ce  dernier  avait  son  domicile  et  dans  lequel 
l'acte  de  vente  avait  été  passé,  la  cause  d'action 

ayant  pris  origine  dans  ce  dernier  district 228 

"  La  Cour  Supérieure,  comme  Cour  d'Appel,  est 
compétente  à  connaître  des  jugements  de  la 
Cour  dti  Recorder  concernant  Tes  taxes  impo- 
sées par  la  Cité  de  Québec 233 

"  Lorsqu  une  vente  de  marchandises  est  faite  dans 
un  district  et  la  livraison  dans  un  autre,  l'ache- 
teur ne  peut  être  poursuivi  dans  le  district  où  la 
vente  a  ou  lieu,  s'il  n'y  a  pas  son  domicile  ou  si 
l'action  ne  lui  a  pas  été  signifiée  là  personnelle- 
mont 431 

"  Par  l'appel  à  Sa  Majesté,  la  Cour  du  Banc  de  la 

Reine  siégeant  en  appel  est  dessaisie  de  la  cause 
et,  si  le  jugement  du  Conseil  Privé  ne  fait  qu'in- 
firmer le  jugement  de  la  Cour  d'Appel,  ce  der- 
nier tribunal  ne  pourra  pas  rendre  le  jugement 

que  le  Conseil  Privé  aurait  pu  rendre 282 

"  :—Vide  Abonnement  aux  journaux. 

'•  "     AcnON  PÉNALE. 
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œNFESSION  DE  JUGEMENT  .—Vide  Faillctb. 

CONSIGNATION.  Les  deniers,  consignés  en  Cour  par  un  tler»- 

saisi,  ne  peuvent,  après  qu'il  a  été  décidé  à 

qui  ils  appartiennent,  être  retirés  sur  motion 

par  celui  qui  y  a  droit,  sans  qu'avis  ait  été 

donné  à  toutes  les  parties  dans  la  cause 294 

CONSEIL  DE  COMTE  -.—Vide  Corporation  municipale. 
CONSEIL  PRIVÉ  .—Vide  Compétencr 

CONSENTEMENT  DES  PARTIES.  Le  consentement  des  parties 
à  une  action,  qu'il  ne  sera  pas  produit  d'ins- 
cription en  £auz  contre  le  rapport  d'un  huin- 
sier  allégué  être  faux  par  une  exception  pé- 
remptoire  à  la  forme,  est  illégal  et  sera  mis 
de  côté  par  la  Cour  sur  demande  à  cet  effet 
par  le  Défendeur  auquel  il  sera  permis  de 

produire  cette  inscription 424 

CONTESTATION  DE  LISTE  ELECTORALE.  En  conformité  aux 
dispositions  de  la  sec.  14  du  ch.  6  des  S.  R. 
C.,  la  Cour,  sur  requête  de  la  partie  lésée,  or- 
donnera après  enquête  contradictoire,  suivant 
les  errements  de  la  procédure  ordinaire,  au 
secrétaire-trésorier  d'inscrire  le  nom  de  cette 
partie  sur  la  liste  électorale  avec  dépens  con- 
tre la  municipalité 348 

CONTRAINTE  PAR  CORPS.  Une  règle  pour  contrainte  par  corps 
contre  une  femme  mariée,  sépart^e  ae  biens, 
doit  être  signifiée  au  mari,  autrement  elle 

sera  rejetée  par  la  Cour 501 

CONTRAT  A  L'ETRANGER.  Un  billet  promissoire,daté  à  Malone, 
N.  Y.,  et  fait  entre  citoyens  Américains,  mais 
payable  au  porteur  généralement  et  passé  de* 
puis  entre  les  mains  d'un  Canadien,  doit  être 

payé  en  argent  ayant  cours  au  Canada 381 

CORPORATION  MUNICIPALE.  Est  responsable  des  dommages 

causés  par  le  débordement  de  ses  égouts, 
ei  elle  a  négligé  de  les  entretenir  en  bon 

état 189  et  192 

•*  "  La  cité  de  Québec  a,  par  la  22me  Vict., 

ch.  63,  le  pouvoir  de  passer  des  règle* 
ments  imposant  une  taxe  ou  cotisation 
sur  les  agents  de  compagnies  d'assurance 
dont  le  Dureau  principal  est  établi  en 
dehors  de  la  juridiction  de  ladite  cité. 
Un  règlement  de  la  cité  de  Québec,  fait 
antérieurementaustatutinvoqué  comme 
donnant  à  la  cité  le  pouvoir  de  faire 

ledit  règlement,  est  nul 477 

**  "  Le  conseil  municipal  d'un  comté  et  la  cor- 

poration de  ce  même  comté  sont  une 

seule  et  même  pemonna 229 

COUR  D'APPEL:-  Vide  Compétbnoh. 
COUR  DE  CIRCUIT  .—Vide  Appku 

'«  «  "    Compétence. 

COUR  CIVILE  :—Vide  Action  pénale. 
COUR  CRIMINELLE  :—  Vide  Action  pénale. 
COUR  DU  RECORDER  :—  Vide  Compétence. 
COURTIER  -.-Vide  Vente  par  courtier 
CURATELLE:— Ftde  Femme  mariéh. 
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DEBITEUR  INSOLVABLE  i—Vide  Gage. 

DECLARATION  :—Vide  Procédubk. 

DECRET.  Lorsqu'il  y  a  preuve  qu'un  certificat  du  régistratenr, 
proiluit  avec  le  rapport  du  shérif  sur  un  exploit  de 
bonis,  fait  erreur  quant  à  la  date  d'une  obligation  et 
quant  au  nom  du  notaire  qui  en  a  paRsé  acte,  la  cour 
ordonnera  au  régistrateur  d'amender  son  certificat  en 

faisant  un  rapport  supplémentaire 328 

'*         : — Vide  Bail  «mphytéotiqur. 

"  DU  CONSEIL  PRIVE.  Un  décret  du  conseil  privé,  infir- 
mant  un  jugement  de  la  Cour  du  Banc  de  la  Reine 
confirmatif  de  celui  de  la  Cour  Supérieure  qui  avait 
renvoyé  l'action,  et  ordonnant  à  cette  dernière  cour 
de  rendre  jugement  en  faveur  du  Demandeur,  est 
sans  effet,  et  si  jugement  est  rendu  en  la  manière 
voulue  par  le  décret,  ce  jugement  sera  infirmé  sur 
appel 276 

DEFENSE  AU  FOND  EN  DROIT  i—Vide  PuocÉnuRB. 

DELAI.  Dans  l'espèce,  le  délai  entre  la  signification  d'une  sommu 
tion  émanée  d'une  cour  de  juge  de  paix  i  troin  heures 
de  l'après-midi  et  le  rapport  du  bref  le  jour  suivant  il 
dix  heures  du  matin  étant  insuffisant,  le  Demandeur 
ne  povivait  i)rocéder  à  jugement,  ex  parte,  le  jour  du  rap- 
port, le  Défendeur  ne  comparaissant  pas 49 

"       : — Vide  Cautionnement. 

"  •'      NOVATION, 

DEMANDE-INCIDENTE.  Si  le  Demandeur  incident  ne  fait  pas 
voir,  dans  sa  décinration,  que  sa  demande  incidente  est 
liée  à  la  demande  principale,  le  Défendeur  doit  s'en  pré- 
valoir par  exception  à  la  forme  et,  s'il  ne  ie  tau  pas,  il 

renonce  par  là  à  se  prévaloir  de  cette  irrégularité 417 

DEPENS.  Le  montant  du  verdictd'un  jury,  même  lorsqu'il  excède 
408  stg,  règle  la  classe  des  frais  d'action,  si  le  jugement 
de  la  cour  ratifiant  ce  verdict  n'a  pas  statué  sur  les 
frain  et,  dans  ce  cas,  quoique  les  frais  ordinaire» 
d'action  soient  réductibles  au  tarif  de  la  Cour  de  Cir- 
cuit, les  déboursés  nécessités  pir  le  procès  par  jury 
seront  accordés  au  Demandeur 385 

"  Les  frais  d'une  action  confessoire,  dans  laquelle  le  Dé- 
fendeur nie  au  Demandeur  un  droit  de  passage  que 
ce  dernier  pouvait  exiger,  doivent  être  régis  par  la 
nature  de  l'action  et  non  par  le  montant  des  dom- 
mages alloués 322 

"  Le  vendeur,  qui  poursuit  pour  le  prix  de  la  vente  <Vun 
immeuble,  a  droit  aux  dépens  de  l'action  contre 
l'acheteur,  quoique  ce  dernier  obtienne  un  jugement 
le  condamnant  à  lui  donner  caution  pour  le  garantir 
de  tout  trouble  quant  à  des  droits  sur  l'immeuble 459 

"  Si,  en  accordant  une  application  pour  remettre  un  pro- 
cès par  jury,  il  appert  qu'une  des  parties  a  agi  de 
mauvaise  foi,  la  cour  condamnera  cette  partie  aux 
dépens,  quoique  !a  motion  d'ajournement  ait  été  faite 
par  l'autre  partie 411 

•*  Sur  appel,  un  jugement,  qui  annule  le  verdict  d'un  jury 
et  condamne  l'Intimé  à  payer  les  frais  en  Cour  In- 
férieure, comprend  non  seulement  les  frais  sur  Ta 
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motion  pour  casser  le  verdict,  mais  aussi  les  frais  du 

procès  par  jury 386 

DEPENS.  Sur  le  verdict  d'un  jury  dans  une  action  en  dommages 
pour  une  somme  moindre  que  40s  stg,  la  condamna- 
tion aux  dépens,  sans  restriction  m  limitation,  ne 
comprend  que  les  dépens  de  la  somme  accordée  par 

le  jury 386 

"  Un  jugement,  condamnant  une  partie  à  payer  une  cer- 
taine somme  avec  dépens,  doit  être  interprété  comme 
condamnant  aux  dépens  suivant  cette  somme  et  non 
suivant  le  montant  de  la  demande,  à  moins  qu'il 
n'apparaisse  aue  l'intention  de  la  cour  était  d'accor- 
der «tes  frais  plus  considérables 386 

"      ■*:— ride  Intervention. 
••  ••    Procédure. 

"  **    Vhntb. 

DÉSISTEMENT  -.—  Vide  Appel. 

'•  "     Femmk  mariée* 

"     Procédure. 
On  ne  peut  réclamer  des  dommages  pour  la  démo- 
lition d'un    bâtiment    constituant    une   nuisance 

publique 296 

:—  Vide  Podrsuite  mal  fondée. 
"     Promesse  de  vente. 
DONATION:— Fide  Aliénation. 

DONATION  PAR  CONTRAT  DE  MARI  AGE  :— Vide  Enregistre- 
ment. 
DROIT  D'ACTION.  Il  n'existe  aucune  présomption  de  réconcilia- 
tion ayant  enlevé  au  Demandeur  son  droit 
d'action  parce  qu'il  aurait  eu  une  entrevue 
avec  le  Défendeur  durant  laquelle  ils 
auraient  bu  ensemble,  attendu  qu'il  n'a 
cessé,  durant  cette  entrevue,  d'affirmer  qu'il 
se  réservait  le  droit  de  poursuivre  la  répa- 
ration du  délit  commis  contre  lui 144 

"  Lorsqu'il  n'existe  pas  de  registre  indiquant  la 
naissance  d'une  personne,  cette  dernière  a 
droit  d'action  pour  établir,  par  jugement  de 
la  cour,  le  lieu  et  la  date  de  sa  naissance,  et, 
dans  ce  cas,  à  part  la  non-existence  des 
registres,  elle  n'est  pas  tenue  de  démontrer 
qu'elle  a  un  intérêt  spécial  à  obtenir  ce  juge- 
ment  102  et  106 

"  -.—  Vide  Compétence. 

DROIT  DE  PASSAGE  -.—Vide  Servitude. 
DROIT  DE  VATVRAGE:— Vide  Servitude. 


Il 

<< 


E 


EGOUT  : — Vide  Corporation  Municipale. 

ENCANTEUR.  L'ordre,  donné  à  un  eucanteur  de  ne  pas  vendre 
au-dessous  d'un  certain  prir,  n'est  pas  illégal  et, 
si  l'encanteur  vend  au-dessous  du  prix  fixé,  il 

est  comptable  de  la  différence 412 

ENQUÊTE.  Il  n'est  pas  permis  d'examiner  un  témoin  une  secon- 
de fois  sans  la  permission  du  tribunal 446 

ENQUÊTE:— Fide  Procédure. 

ENREGISTREMENT.  Dans  le  cas  d'une  hypothèque  générale, 
datée  de  1815  et  affectant  un  terrain  situé 
dans  le  comté  de  Sherbrooke,  et  enregistrée 
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conformément  aux  dispositions  de  rord.4  Vict. 
ch.  30,  le  défaut  d'enregistrement,  dann  le 
temps  que  le  statut  10  et  11  Geo.  IV  était  en 
vigueur,  ne  peut  être  invoqué  à  moins  qu'on 
n'établisse  que  le  débiteur  possédait  ce  ter* 
rain  au  temps  où  ce  statut  était  ainsi  en  vi- 
gueur. Une  hypothèque  connentie  par  un  dé- 
biteur peut  valablement  être  enregistrée  après 
son     '  "       ■      ■ 


em 


i  ilécès.     Les  hypothèques  ne  sont  pas  ex- 
ptttB  de  l'enregiHirement  exigé  par  la  sec.  4 


.353 


386 
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du  ch.  30  de  l'ord.  4  Vict. 
ENIIEGISTREMKNT.  Dans  le  cas  d'une  rente  viagère  créée  en  ver- 
tu d'une  donation  datée  du  3  mai  etenr^istrée 
le  5  mai  1843,  le  donateur  ne  peut,  aux  {erme8 
de  la  8.-sec.  2  de  la  sec.  37  du  ch.  37  des  S.  R. 
B.  C,  réclamer  hypothécairement  des  arré- 
rages au-delà  de  cinq  ans  et  l'année  courante, 
sans  enregistrement  d'un  sommaire  de  ces 
arrérages 488 

"  Doux  acte»,  enregistrés  en  môme  temps,  ont  le 
même  rang,  quoiqu'ils  aient  un  numéro  diffé- 
rent      421 

*<  La  femme  mariée  ne  peut,  par  une  demande 
en  nullité  de  décret,  revendiquer  un  immeu- 
ble que  son  mari  lui  a  donné  par  leur  contrat 
de  mariage  et  qui  est  saisi  et  vendu  sur  le 
mari  à  la  poursuite  des  créanciers  de  ce  der- 
nier, par  suite  et  à  raison  du  défaut  d'insinua- 
tion oti  d'enregistrement  de  ce  contrat  de 
mariage  dans  les  délais  prescrits  par  la  loi,  la 
femme  étant  tenue  de  le  faire  insinuer  ou  en- 
registrer durant  le  mariage 330 

"  L'enfant,  qui  réclame  sa  part  mobiliaire  de 
communauté  dans  la  succession  de  sa  mère, 
a  perdu  son  sang  d'hypothèque  sur  les  biens 
de  son  père,  son  tuteur,  s'il  n'a  pas  fait  enre- 
gistrer le  contrat  de  mariage,  l'acte  de  tutelle 
ou  le  partage,  sur  lesquels  sa  réclamation  est 
fondée 353 

'•  Lorsqu'un  débiteur,  tenu  juir  acte  d'obligation 
portant  hypothèque  et  dûment  enregistré  de 
payer  une  certaine  somme  en  dix  ans,  s'est 
ultérieurement  obligé  par  un  autre  acte  d'en 
effectuer  le  T)aiement  plus  tôt,  le  tiers-déten- 
teur, poursuivi  hypothécairement  en  recou- 
vrement de  cette  somme,  ne  peut  invoquer  le 
défaut  d'enregistrement  du  second  acte,  s'il 
ne  démontre  que  son  propre  titre  a  été  enre- 
gistré anlérieuremeot  à  ce  second  acte 427 

"  : — Vide  Pkkuve. 

••  DE  VAISSEAU.  L'enregistrement  d'un  vais- 
seau, fait  en  vue  d'en  transférer  la  propriété, 
doit  être  fait  par  le  collecteur  des  douanes,  et 
non  par  son  député.  Dans  l'espèce,  l'enregis- 
trement n'a  pas  eu  l'effet  de  transférer  la  pro- 
priété saisie 203 

VMe  Droit  D'AcnoN. 
"    Phocrourk. 
A  LA  FORME.  Deux  pertionnos,  ci-devant  associées, 
ne  peuvent  être  poursuivies  comme  telles,  bien 
que  leur  responsabilité  n'ait  pas  été  changée 
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par  la  dissolution  de  lu  sociét*^,  et  leur  droit 
(l'être  puursniviflH  en  leurs  qualités  propro!*  est 
suflisunt  pour  faire  renvoyer,  sur  exception  t\ 
la  forme,  l'action  ainsi  intentt^e  contre  elles. ...  295 
KXCEPTION  A  LA  FORME.  Un  bref  de  saisio-arrét  avant  juge- 
ment et  l'affidavit  qui  en  fait  la  base  |)euvent 

être  attaqués  par  une  exception  à  la  forme 231 

••  A  LA  FORME:— Ftt^e  Dhmande  in(iii>kntic. 

"  "  "       :—    "     Procéourk. 

EXCLURTON  DE  COMMUNAUTÉ.  La  seule  clause  d'exclusion 
de  communant",  dans  un  contrat  de  mariage, 
ne  donne  pas  à  la  femme  marii'^e  les  mêmes 
droits  qu'une  séparation  do  bions  contrac- 
tuelle, et  une  opposition  à  fin  d'annuler,  pro- 
duite dans  ce  cas  par  la  femme,  n'a  pas  l'effet 
d'em|)êcher  la  vente  de  ses  meubles  saisis  pour 
une  dette  contractée  par  son  mari  durant  le 

mariage I(i4 

EXÉCUTION.  Un  jugement  contre  un  associé  ne  peut,  s'il  n'y  a 
preuve  de  fraude,  éti**  exécuté  contre  la  proprié- 
té de  la  société  dont  il  fait  partie 503 

EXPERTISE.  Aux  termes  da  la  clause  8  du  ch.  26  des  Stat.  Ref 
du  B.  C.  (le  1861,  concernant  les  domma<<eH  causés 
par  les  animaux,  au(!une  partie  ne  peut  être  con- 
damnée à  des  dommages,  à  moins  que  le  où  les 
juges  de  paix,  saisi.s  du  litige,  n'aient,  au  préalable 
ordonné  une  expertise  pour  les  constater.  Cette 
expertise  préalable  est  tellement  de  rigueur  qu'un 
jugement  en  cette  matière,  condamnant  à  des 
dommages,  n-  peut  être  valide  qu'en  autant  qu'il 

repose  sur  cette  formalité 832 

"  Le  rapport  de  l'arpenteur,  nommé  expert  par  la 

cour,  dans  une  action  pétitoire,  pour  rtablir  les 
bornes  d'un  terrain,  est  nul  par  le  fait  que  cet 
arpenteur  aurait  procédé  à  cette  exjiertise  f-ans 

avoir  prêté  le  serment  requis  par  la  loi 174 

EXPLOIT  D'HUISSIER.  Est  un  acte  authentique  qui  fait  preuve, 
jusqu'à  inscription  de  faux,  de  toutes  les  énon- 
ciations  relatives  aux  faits  que  l'huissier  a 

mandat  de  constater 425 

EXPLOIT  D'HUISSIER  -.—  Vide.  Ivrcrii-tion  dh  pacx. 


P 

FAILLITE.  La  faillite  étant  déclarés,  les  biens  du  failli  devien- 
nent de  ce  moment  la  propriété  de  ses  créanciers.  La 
reconnaissance  d'une  dette  ou  la  confes-ion  <le  juge- 
ment ne  font  pas  preuve  à  l'encontre  des  créancier.». 
Le  paiement  par  un  tiers  de  sommes  dues  par  un 
failli,  sans  transport  ou  subrogation,  ne  donne  pas 
droit  à  ce  tiers  d'être  colloque  utilement  sur  les  biens 

du  failli 319 

FEMME  MARIEE.  La  femme  mari^,  par  suite  de  la  stipulation 
d'une  hypothèque  spéciale,  jusqu'à  concur- 
rence d'une  sommo  fixe  et  certaine,  consentie 
par  le  mari  A  son  épouse  pour  ses  droits  men- 
tionnés dan.s  leur  contrat  de  mariage  qui  a  été 
enregi8tré,ne  peut  réclamer  hypothécairement 

au-delà  de  la  somme  ainsi  stipulée 351 

■    "  "  La  nomination  d'une  femme  comme  curatrice 
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à  sut!  mari  interdit,  comporte  nécessairement 
l'autorisation  d'adminiHtrer  les  biens  de  son 

mari  ainsi  que  les  sienn 106 

Ne  peut  s'obliger  que  comme  commune  en 
biens,  et  un  cautionnement  cunt-enti  par  elle 

avec  son  mari  pour  un  liera  est  nul 

Ne  peut  s'obliger  ({ue  comme  commune  en 
biens,  et  une  obligation  de  garantie  consentie 

est  nulle, 
paration  de  corps  em- 

})ortant  séparation  de  bienn  intentée  par  une 
émme  mariée  contre  son  mari,  cette  dernière 
déclare  ensuite  se  désister  de  la  d .mande  en 
séparation  de  corps  pour  ne  s'en  tenir  qu'à  la 
demande  en  séparation  do  biens,  la  cour,  dans 
ce  cas,  n'accordera  que  la  séparation  de  biens. 

—  Firfe  CONTHAINTK  l'AR  OOBl'S. 

"      Enrkuistrkmknt. 
"  "  "      Exclusion  dk  communauté. 

SEPAREE  UE  BIENS.  La  femme  séparée  de  biens  peut, 
sans  l'assitttance  de  son  mari,  ester  en  juge- 
ment pour  les  actions  relatives  à  l'administra- 
tion de  nés  biens 309 

•'  "         DE  BIENS  :—ljd<;  Jugement  en  séparation 

DE  UIBNS. 

FOLJiE  ENCHERE,  Une  partie,  qui  a  été  colioquée  dans  un  juge- 
ment de  distribution  pu rcequ'elle  apparaissait 
comme  créancier  hyi)otliécaire  dans  le  certifi- 
cat du  régistrateur  produit  en  cour  avec  le  bref 
d'exécution,  mais  qui  n'e^t  pas  autr^-ment 
partie  à  la  cause,  ne  peut  faire  motion  pour 
folle  enchère  contre  un  adjudicataire 147 

FRAUDE  :-Nde  Vente. 

G 

GAGE.  Tous  les  biens  d'un  débiteur  insolvable  sont  le  gage  de 
ses  créanciers,  et  ce  débiteur  ne  peut  faire  aucun  acte  af- 
fectant leurs  droits 271 

GARANTIE.  Dans  l'espèce  la  lettre  de  garantie  donnée  n'est  pas 

une  garantie  continue >    146 

,,  : — lïde  Assurance. 

•*  "     Femme  mariée. 

"  "     Skevitude. 

GARDIEN  "     Shérif. 

GREFFIER  DE  LA  (COURONNE.  Dans  le  Bas-Canada,  étant  Con- 
seil do  la  Reine,  a  droit  de  comparaître  duns 
une  poursuite  criminelle  pour  représenter  la 
Couronne IbO 


H 

HUISSIER.  L'Huist<ier  ne  peut  charger  du  lieu  de  sa  résidence  où 
le  bref  est  signifié  au  lieu  où  il  est  rappurtable.  Il 

doit  envoyer  son  rapport  par  la  malle 410 

"  Le  rapport  mit  à  la  Cour  par  un  huissier,  employé  par 
le  shérif,  de  ses  procédés  en  vertu  du  warrant  de  ce 
dernier,  n'est  pas  authentique 35 


526 


TABLE   ALPHAHfÎTItiUE   DEM   MATlfcUEM. 


HYPOTHÈQUE  -.—  Vùle  Enrkoihthembnt. 

"  *•    Legs. 

"  LEGALE  DE  LA  FEMME.    Aux  termes  de  lu 

sec.  29  du  ch.  30  du  Statut  4  Vict.,  aucune 
hypothèque  légale  ou  tacite  no  subHiste  Hnr 
le»  propriét^B  du  mari  pour  le  remploi  des 

Eropres  do  la  femme  alignés  durant  le  mariage, 
a  renonciation  de  la  femme  à  l'exercice  de 
nés  droits  et  reprises,  en  faveur  d'un  créancier 
de  son  mari,  n  étant  point  un  cautionnement, 

est  valide 491 

"  LÉGALE  DE  liA  FEMME  :—  Vide  Femme  maiuéb. 


IMPUTATION.  L'imputation,  faite  dans  une  action  non  contestée 
sur  laquelle  est  intervenu  un  jugement  ex  parti; 
doit  être  maintenue  à  rencontre  du  débiteur  qui 

aurait  dû  la  contester  alors 120 

INJURE  VERBALE  -.—  Vide  Action  bn  dommages. 
INSCRIITION  DE  FAUX.  Aucune  preuve  ne  peut  être  permise 
contre  l'exploit  d'huicsier,  si  ce  n'est  sur  ins- 
cription de  faux 424  et  425 

♦*  FAUX.  Dans  l'espèce,  les  moyens  invoqués 

sur  l'inscription  en  faux  contre  un  testament 
nesont  pas  suffisamment  justifiés  pour  faire 
mettre  dfe  côté  la  minute  du  testament  et  l'ex- 

rédition  nrodnite 157 

••  l'AUX.  il  n'y  a  pas   lieu  à  l'inscription  de 

faux  pour  surcharge  sans  importance  dans  un 

document »    429 

"  FAUX.  Le  fait  cjue  des  copies  de  jugement 

auraient  été  certifiées  par  l'avocat,  au  lieu  de 
l'être  car  le  protonotaire,  ne  donne  pas  lieu  à 

l'infcripiion  de  faux 425 

"  FAUX  : — Vide  Consentement  des  parties. 

INSTITUTEUR.  I^  droit  de  correction  accordé  à  l'instituteur  ne 
doit  être  exercé  que  dans  les  cas  de  nécessité 
et  proportionnément  à  l'offence  commise,  au- 
trement l'instituteur  peut  être  soumis  à  dos 

dommages-intérêts 154 

INTERPRETATION  -.—  Vide  Assurance  contre  l'incendie. 
INTERROGATOIRES  SUR  FAITS  ET  ARTICLIiS.La  signification 
d'une  règle  pour  interroj.  atoires  sur  faits  et 
articles,  Faite  au  greffe   '(Our  une  partie  ab- 
sente, est  inniffipante. ....". 307 

INTERROGATOIRES  SUR  FAITS  ET  ARTICLES.  Une  partie  ne 
peut  être  interrogée  de  nouveau  sur  faits  et 

articieci  relatifs  aux  méinea  faits 340 

INTERVENTION.  I^  désistement  de  la  demande  principale  ne 
peut  mettre  fin  aune  intervention  ayant  pour 
objet  la  revendication  de  la  chose  saisie  en 
vertu  de  cette  demande.  Dans  l'espèce,  les  in- 
tervenants, n'ayant  pu  établ'  aur  titre  sur 
l'inscription  de  faux  produite,  doivent  être 

condamnés  aux  dépens 

INVENTAIRE.  Des  erreurs  et  omissions,  dans  un  inventaire,  ne 
le  rendent  pas  absolument  nul,  mais  donnent 
seulement  lieu  à  l'action  en  rectification.. 22-' 
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.TOTTRNATIX  :—  Vide  Aihjnnrmhnt  aux  journaux. 
JUGK  DE  PAIX.  Lorsque  deuj^  ou  plusieurs  Juives  do  paix  ont 
instruit  une  cauHe,  ils  doivent  tous  concourir 

pour  la  juger m    400 

"  "         :— Firfc  Exi'KRTisE. 

JUGEMENT.  Un  jugement  de  la  Cour  Supérieure  sur  certiornri  pst 
un  Jugement  (inal  dont  il  n'y  a  pan  lieu  d'api)eler. 
"  : — Vide  Jvuk  dk  paix. 

••  EN  SEPARATION  DE  BIENS.  Qui  détermine  les 

reprises  matrimoniales  de  la  femme,  n'o«t 
qu'un  jugement  d'expédience  ({ue  des  tiers 
peuvent  attaquer.  Une  saisie-arrét  entre  les 
mai n8  de  la  femme  séparée  de  biens,  pour  lui 
faire  rendre  ce  qu'un  tel  jugement  lui  accorde 
ill^-galement,  est  une  procédure  régulière  et, 
dans  ce  cas.uneexiierttse  n'est  pas  nécesHairo 
])our  constater  ce  que  la  femme  reçoit  illégale- 
ment, lorsque  preuve  en  est  faite  autrement 

d'une  manière  satisfaisante 

JURIDICTION.  La  Cour  d'Appel  n'a  pas  juridiction  pour  réviser 
un  jugement  rendu  par  la  Cour  inférieure  sur 
certiorari 238 


LARCIN.  Celui  qui  reçoit  des  effets  pour  les  manufacturer  et  les 
vendre  ensuite  pour  le  compte  de  celui  qui  les  lui  a 
livrés  et  qui  s'en  approprie  le  produit,  est  coupable  de 

larcin 177 

LÉGATAIRE  -.—  Vide  Leoh. 

RESIDU  A I  RE  :—  Vide  Tkbtambxt. 
LEGS.  Une  action,  intentée  contre  des  exécuteurs  et  légataires 
universels  pour  les  contraindre  &  l'exécution  d'une  des 
dispositions  du  testament  faite  dans  les  termes  suivants: 
"  Mon  désir  est  aussi  (uie  l'hypothèque  contre  la  pro- 
"  priété  de  Madame  Hawley  (la  Demanderesse)  soit 
"  payée  sur  les  argents  maintenant  en  banque  à  mon 
avoir,"  sera  maintenue  et  jugement  sera  prononcé  contre 
les  Défendeurs,  les  condamnant  à  payer  à  la  Demande- 
resse cette  hypothèque,  qu'elle-même  avait  été  obligée 

do  paver  au  créancier 467 

LISTE  ELE(JT()RALE  -.—Vide  Contestation  db  listh  éLECTOBALK!. 
LOUAGE: — Vide  Prkhcuiption. 

"  "     Responsahilitâ  du  i-ocateur. 

M 

MANDAT: — Vide  Péremption  d'instance. 
'  .RIAGE:—Firfe  Preuve. 

>11;FRIS  de  COUR  .—vide  Témoin. 

MINEUR.  Le  mineur,  qui  a  transigé  avec  son  tuteur  pendant  sa 
minorito,ne  pourra  faire  annuler  cet  acte  sî,aprè8  avoir 
atteint  sa  majorité,  il  a  fait  avec  son  tuteur  d'autres 
transactions  équivalant  à  nno  ratification  du  premier 
acte,  surtout  s'il  attend  le  décès  du  tuteur  pour  deman- 
der cette  nullité 222 


528 
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MINEUR.  Un  mineur,  âgé  de  plus  de  seize  ans,  a  droit  de  choisir 

la  personne  avec  laquelle  il  veut  résider 2t)8 

"         : —  Vide  Action  hn  dommages. 
"  "     Pbkscuiption. 

"  "     Preuve. 

MISE  EN  DEMEURE  -.—  Vide  Bail  Emphytéotique. 
MONNAIE  COURANTE.  Un  bon,  fait  dans  un  pays  étranger  doit 

être  payé  en  Canada  en  monnaie  du  Canada.    382 
MOTION  -.—  Vide  Procédure. 


N 

NOVATION.  Le  délai,  accordé  au  débiteur  principal  par  le  créan- 
cier, opère  novation  relativement  à  la  caution  et  la 
libère 302 

NUIS.'iNCE  PUBLIQUE  i—Vide  Dommages. 


'^îS 


OBLIGATION  CONDITIONNELLE.  Celui  qui  s'oblige  à  payer  un 
montant  déterminé  dans  un  délai  indiqué  en 
fournissant  un  billet  promissoire,  est  tenu  de 

payer  comptant  s'il  ne  donne  pas  le  billet 108 

••  DE  LA  FEMME  MARIEE  POUR  SON  MARI  :— 

Vide  Hypothèque  légale  de  la  femme. 
OFFICIER  DE  DOUANE  -.—  Vide  Rksponsabilité. 
OPPOSITION.  Une  opposition,  n'indiquant  pas  qu'il  y  a  plusieurs 
demandeurs  et  ne  portant  pas  le  numéro  de  la 

cause,  est  irrégulière 4H0 

••  A  J  UGÉMENT.  Dans  le  cas  d'opposition  à  jugement 

obtenu  en  vai^ance,  l'oppof-ant  n'est  tenu  de  dépo- 
ser que  les  déboursés  faits  par  le  Demandeur  sans    433 

les  honoraires  de  l'avocat 

"  A  JUGEMENT.  Le  défaut  de  déposer  avec  une  op- 
position à  jugement  une  somme  suffisante  ]K)ur  le 
paiement  des  frais  encourus  par  le  demandeur,  & 
compter  du  rapport  du  bref  jusqu'au  jugement, 
n'entraîne  pas  le  rejet  de  l'opposition 433 


PI 


PARTAGÏ2.  Pans  un  uartage  do  fief,  avec  stipulation  (pie  les 
l'evonus  d'un  moulin,  construit  sur  la  part  d'un  des 
co-purtageants,  seraient  partagés  suivant  leur  part 
resp)ective  jusmi'à  ce  que  le  propriétaire  du  fonds 
ait  remboursé  a  son  co-|>aitageant  la  valeur  de  sa 
part  dans  le  moulin,  ce  dernier  a  droit  de  réinté- 
grande  |)our  être  remis  en  possession  de  son  droit 
do  {wrcovoir  sa  part  des  revenus  du  moulin,  si  le 
propriétaire  du  fonds  ne  lui  a  pas   remboursé  la 

valeur  de  sa  part 

"  DE  BIENS  SUBSTITUÉS.  Un  partage,  fait  du  vivant 
du  premier  sulustitné  entre  majeurs  appelés  à  une 
succession  et  grevés  eux-mêmes,  ne  peutetre  annulé, 
après  un  la|)8  de  temps  de  plus  de  dix  ans,  pour 
défaut  de  nomination  d  un  tuteur  à  la  substitution, 
absence  d'évaluation  des  biens  partagés,  non  ouver- 
V  ture  de  la  substitution  en  faveur  des  copartageants 
au  temps  du  partage,  ou  lésion  du  tiers  au  quart 
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PERE  :—Vide  Action  bn  domhaobs. 

PEREMPTION  D'INSTANCE.  La  mort  d'an  des  Défendeurs  in- 
terrompt la  péremption  d'instance 498 

«             D'INSTANCE.  La  mort  d'an  des  Demandears  in- 
terrompt la  péremption  d'instance « 498 

D'INSTANCE.  Le  délai  poar  la  péremption,  après 
le  décès  de  l'ane  des  parties  en  cause,  cesM  de 
courir  contre  les  héritiers  pendant  trois  mois  et 
quarante  joars,  qui  leur  sont  accordés  poar  déli- 
bérer s'ils  doivent  accepter  ou  non  la  succession 
de  la  partie  décédée.  LÎb  décès  d'ane  partie  fait 

cesser  le  mandat  du  procureur 499 

PLAIDOYER  :—Vide  AcmoM  cn  dommaoss. 
"  <'    Pbssoription. 

"  "    PbooAditbb. 

POSSESSION.  La  possession  i  titre  civil  d'un  héritage  soumis  à 
une  servitude  est  un  titre  suffisant  pour  jouir 

de  cette  servitude 322 

•  •  TRENTENAIRE  :—  Vide  Skbvitto». 

POURSUITE  BASEE  SUR  ECRIT  SOUS  SEING  PRIVÉ.  Dans 

une  poursuite  par  un  créancier  d'une  compagnie 

de  chemin  de  fer  pour  recouvrer  le  montant  d'un 

certain   nonibre   d'actions,   le  Défendeur,  après 

Sreuve  p«ir  lui  faite  à  l'enquête  que  la  signature 
e  souscription  de  ces  actions  dans  le  livre  de  la 
compagnie  n'est  pas  la  sienne,  n'est  pas  tenu  de 
produire  avec  son  (ilaidoyer  un  affldavit  que  la 
signature  en  question  est  fausse.  Le  fiiit  que  le 
nom  d'une  personne  sp{)araît  dans  l'acte  d'fncor^ 
poration  d'une  compagnie  et  qu'elle  y  est  dési- 
gnée comme  l'un  des  directeurs  provisoires,  ne  sera 
pas  considéré  suffisant  pour  autoriser  la  cour  à 
présumer  que  cette  personne  était  devenue  action- 
naire, s'il  n'y  a  aucune  preuve  qu'elle  ait  agi 
comme  directeur  provisoire,  ou  qu'elle  se  soit 
rendue  i  aucune  des  assemblées  de  la  compagnie.  509 
«  MAL  FONDEE.  Un  Demandeur  de  bonne  foi,  qui 
fiiillit  dans  son  action,  n'est  pas  tenu  d'indemniser 
le  Défendeur  pour  le  temps  que  ce  dernier  a  perdu 
et  les  dépenses  qu'il  a  encourues  pour  comparaître 
et  se  défendre,  les  frais  d'action  étant  seuls  la  pé- 
nalité infligée  à  ce  Demandeur. 487 

PRESCRIPTION.  L'action  en  nullité,  portée  par  un  mineur  pour 
faire  annuler  un  acte  fait  pendant  sa  minori- 
té, se  prescrit  par  dix  ans 222 

'*  La  déclaration  sous  serment  du  Défendeur  dans 

la  cause  qu'il  a  payé  la  dette  réclamée  par  un 
"contre-compte"  qu'il  prétend  lui  être  dû  par 
le  Demandeur,  mais  qu'il  n'a  pas  fait,  ni  pro- 
duit, est  une  admission  suffisante  de  la  de- 
mande et  n'aura  pas  l'effet  de  soutenir  un  plai- 
doyer de  prescription  fondé  sur  l'allégation 
de  paiement.  Cependant  il  semble  qu'un  plai- 
doyer de  prescription,  alléguant  paiement  et 
accompagné  d'une  défense  au  fond  en  fait, 

n'est  pas  une  admission  de  la  demande 388 

**  La  prescription  de  cinq  ans  ne  s'applique  pas  à 

la  location  des  bancs  d'éslise 308 

"  lie  Demandeur,  qui  conteste  une  opposition  par 

laquelle  l'Opposant  réclamait,  comme  pro- 
priétaire, la  terre  saisie  dans  la  cause,  n'a  pas 
TOME  XIIL  84 


580 
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droit  d'invocjuer  la  possession  du  Défendeur 
pour  compléter,  en  vertu  de  l'art.  116  de  la 
Coutume  de  Paris,  la  possession  et  prescrip- 
tion de  dix  ans 42 

PREUVE.  L'Age  d'une  personne  ne  peut  être  prouvé  par  témoins, 
i  moins  qu'on  n'établisse  la  non  existence  de  registres 
baptismaux 127 

<'  Le  certificat  de  l'enregistrement  d'un  acte,  écrit  sur  un 
papier  distinct,  est  une  preuve  suffisante  de  l'enregis- 
trement de  cet  acte 225 

«  L'entrée,  faite  sur  un  registre  non  authentique  et  signée 
des  parents,  du  baptême  d'une  personne  et  de  la  date 
de  sa  naissance,  n^est  qu'une  preuve  prima  fade  qui 
peut  être  contredite  par  témoin 207 

•*  Le  mineur  qui,  dans  un  acte,  se  déclare  majeur,  doit, 
dans  une  action  {jour  faire  déclarer  cet  acte  nul  a 
cause  de  sa  minorité,  prouver  qu'il  était  mineur  lors 
de  sa  passation 222 

*'  Le  Statut  des  Fraudes  est  en  force  dans  ce  pays.  L'ad- 
mission, faite  par  un  Défendeur  examiné  comme  té- 
moin,équi  vaut  à  l'écrit  requi  s  par  le  Statut  des  Fraudes    468 

"  Lorsqu'il  y  a  preuve  d'un  premier  mariage  d'une  partie 
aux  Etats-Unii),  un  second  mariage,  contracté  en  Ca- 
nada par  la  même  partie,  avant  le  décès  de  la  pre- 
mière femme,  est  absolument  nul,  bien  qu'il  n'y  ait 
eis  eu  mauvaise  foi  de  la  part  de  la  seconde  femme, 
ans  l'espèce  l'Appelante,  ta  seconde  femme,  ne  pou- 
vait procéder  contre  l'Intimée,  ès-qualité  de  tutrice,  le 
mineur  qu'elle  représentait  n'étant  ni  héritier,  ni  léga- 
taire universel  du  mari  défunt,  mais  seulement  léga- 
taire particulier 151 

•'         On  ne  peut,  par  témoin,  contredire  un  écrit  consultant 

la  vente  d'eifets  de  commerce 470 

"         On  peut  prouver  par  témoin  la  promesse  d'acquitter  le 

prometteur  d'un  billet  promissoire „ 383 

<i         i—Vide  Action  en  dommages. 

««  >*  "       PÉNALE. 

'*  '  «  Billet  prohibsoire. 

<•  "  Certificat  d'huissier. 

M  <•  DRorr  d'action.  ' 

"  "  Exploit  d'huissier. 

"  "  Inscription  de  faux. 

"  '  "  Jugement  en  sépaeatiom  de  bibns. 

M  »  Prooédure. 

Il  "        ThBTAMKNT- 

PRIVILEGE  DU  FRET.  L'ordonnance  de  1681  est  en  force  en  ce 
pay>^  quoiqu'elle  n'ait  pas  été  enregistrée  au  Con- 
seil Supérieur,  mais,  par  ia  loi  de  cette  Province,  il 
n'y  a  pas  lieu  A  la  saisie-arrét  pour  l'exercice  de  ce 
privilège  sans  l'allégation  des  circonstances  exigées 

pour  la  saisie-arrét  ordinaire 379 

••  DU  LOCATEUR.   Un  locateur  peut  poursuivre  le 

tiers-détenteur  d'une  propriété  simtte  à  son  pri- 
vilège sans  appeler  son  débiteur.  Lorsqu'il  a  été 
prouvé  qu'un  piano,  appartenant  à  un  tiers,  a  été 
apporté  dans  la  maison  du  locataire  comme  meu- 
ble meublant,  le  locateur  peut  le  revendiquer  du 
véritable  propriétaire,  par  saisie-gagerie  par  droit 
de  suite,  dans  les  huits  jours  de  la  date  de  l'enlève- 
ment du  piano  de  la  maison  louée.  Si  l'objet  re- 
vendiqué ne  peut  être  retrouvé,  il  sera  ordonné 
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au  Défendeur,  en  possession  duquel  il  a  été  retracé, 
ae  le  rapporter  dau8  la  maison  d'où  il  a  été  enlevé, 

ou  d'en  payer  la  valeur  au  locateur 315 

PRIVILEGE  DES  MAÏEIiOTS.  Il  n'existe  aucune  loi  accordant 

à  qn  capitaine  privilège  spécial  sur  un  vaisseau....    378 
"  DKS  MATELOTS.  I*  capitaine  d'un  vaisseau  n'a 

Ïas  de  privilège  sur  ce  vaisseau  pour  ses  gages. 
hi  matelot  a,  aux  termes  de  la  loi  en  vigueur  dans 
le  Bas-Canada,  privilège  pour  ses  gages  sur  le 
vaisseau  sur  lequel  il  est  employé.  Un  matelot  ne 
peut  saisir  avant  jugement  un  vaisseau  pour  ses 

f  liges  sans  l'aflUdavit  requia  par  la  loi 376 
S  MATELOTS.  Les  gtiges  des  matelots  sont  pri- 
vilégiés et  payables  de  préférence  aux  hypothèques 
dues  sur  un  bateau  à  vapeur  naviguant  dans  les 

Eaux-Canadiennes 380 

"  DES  MATELOTS.  Sous  la  loi  commune  de  France, 

qui  est  en  vigueur  dans  le  Bas-Canada,  le  capi- 
taine d'une  barque  a  privilège  sur  cette  barque 
pour  ses  gages  au^si  longtemps  qu'il  demeure  à 
bord.  Le  privilège  du  capitaine  d'une  barque  pour 
ses  gages  comporte  le  droit  de  saisie  avant  juge- 
ment sans  l'uHidavit  requis  par  le  ch.  63  des  a.  R. 
B.  C,  une  telle  saisie  étant  de  la  nature  d'une 

saisie  conservatoire 374 

PROCEDURE.  Aux  termes  de  la  sec.  85  du  ch.  38  des  S.  C.  de 
1849, 12  VicL,  il  est  nécessaire,  dans  une  défenâe 
au  fond  en  fait,  de  nier  expressément  chacun  des 
faits  allégués  dans  la  déclaration  du  Demandeur...  389 
"  Dans  une  cause  sur  billet,  l'endosseur,  qui  nie  que  la 
signature  endossée  itoit  la  sienne,  doit  accompa- 
gner son  plaidoyer  de  l'affidavit  ^equis  par  la  loi, 
autrement  la  signature  ainsi  endossée  sera  présu- 
mée vraie 511 

'*  La  Cour,  pour  cause  suffisante,  rayera  une  cause  du 

rôle  de  droit  pour  être  entendue  au  mérite^  rouvri- 
ra l'enquête  pour  l'examen  d'un  témoin  et  permet- 
tra au  Demandeur  de  produire  une  déclaration 
au'il  er;tend  se  servir  de  la  déposition *du  Défen- 
eur,  nonobstant  le  fait  qu'une  première  déclara- 
tion à  cet  effet  ait  déjà  été,  sur  iiiotioa  du  Défen- 
deur, rejetée  du  dossier  comme  irrégulièrement 

produite 232 

"  La  défense  au  fond  eu  fait  est  incompatible  avec  un 
plaidoyer  d'exception  péremptoire  admettant  l'ex- 
istence de  la  créance  du  Demandeur.  Les  allégués 
d'une  pareille  exception  sont  nécessairement  divi- 
sibles ;  autrement,  aucune  contestation  ne  pour- 
rait être  liée  sur  icelle 388 

•*  L'afiidavit  est  une  formalité  n- udsaaire  pour  l'éma- 

nation (le  la  saisie-arrét  avant  jugement  qui  ne 

peut  ^wbsister  sans  cela 310 

"  La  partie  d'un  plaidoyer  à  une  action,  commencée 

pjiT  une  saisie-arrét.  sur  billet  proniissoire  non  en- 
core dû,  par  lequel  le  Défendeur  nie  la  déconfiture 
et  le  recèlement  de  ses  biens  allégués  dans  l'afH- 
davit  et  allègue  qu'il  a  continué  à  retirer  ses  billets 
à  leur  échéance  et  que  l'action  est  vexatoire,et  con- 
clut à  ce  que  l'afiidavit  soit  déclaré  uon  fondé  et 
la  saisie  annulée,  sera,  sur  réponse  spéciale  en  droit, 
rejetée  comme  irrégulièrement  plaidée;  ces  ma- 


«Il 

m 
1 


■H 


tmm 


582 


TABLE   ALPHABÉTIQUE  DES  MATIÈRES. 


\':ik 


^'  I 


tières  devant  être  plaidées  par  une  exception 
comme  nullités  d'exploit,  et  non  par  un  plaidoyer 
au  mérite.  Vu  la  pratique  suivie  par  la  cour,  une 
défense  au  fond  en  droit  à  partie  d'un  plaidoyer 
sera  maintenue,  quoique,  dans  l'opinion  du  juge, 
une  motion  eût  dû  être  faite  pour  rejeter  cette  par- 
tie du  plaidoyer,  (}ui  était  illégale 310 

PROCEDURE.  Le  fait  que  la  signification  du  cautionnement  et  de 
la  requête  en  appel  d'une  décision  d'un  conseil  de 
comte  n'a  pas  été  faite  dans  les  délais  voulus  par 
la  loi,  n'est  pas  une  cause  de  nullité 229 

"  L'émanation  a'une  exécution  pour  le  recouvrement 
du  montant  d'un  jugement  avec  dépens,san8  taxa- 
tion, est  illégale 106 

"  Le  mérite  d'un  plaidoyer  ne  peut  être  jugé  sur  une 
motion  pour  le  faire  renvoyer.  Une  exception  à  la 
forme  ne  sera  pas  renvoyée  sur  motion  fondée  sur 
ce  que  le  numéro  de  la  cause  aurait  été  incorrecte- 
ment donné  dans  l'endossement 429 

"  Les  deniers,  déposés  entre  les  mains  du  protonotaire, 
ne  peuventisnr  demande  &  la  Cour  Supérieure,  être 
retirés  par  une  partie  dans  la  cause,  sans  qu'avis 
ait  été  donné  aux  autres  parties  ayant  intérêt  dans 
les  jugements  ou  ordre»  rendus  en  cette  cause 293 

"  Lorsque,  dans  une  action  sur  billet  promissoire,   le 

Demandeur  allègue  protêt  et  avis  a  l'endosseur,  et 
que  l'acte  notarié  produit  ne  contient  aucun  certi- 
ficat que  lavis  de  protêt  a  été  réellement  donné, 
le  Demandeur,  en  vertu  du  |  2  de  la  sec.  86  du  ch. 
83  des  8.  R.  B.  C,  aura  droit  à  jugement  en  sa  fa- 
veur, à  moins  que  l'endosseur  ne  plaide  et  ne  sou- 
tienne par  affidavit  l'absence  de  l'avis  de  protêt....    197 

*•  Lorsque  des  irrégularités  ont  eu  lieu  dans  fa  procé- 
dure devant  le  tribunal  de  première  instance,  la 
Sartie  doit  s'en  prévaloir  lors  de  l'audition  finale 
e  la  cause  devant  ce  tribunal.  Une  partie,  qui 
néglige,  devant  le  tribunal  inférieur,  de  se  préva- 
loir de  ces  irrégularités  qu'elle  connaissait  et  les 
soumet  directement  à  la  considération  de  la  Cour 
d'Appel,  ne  recouvrera  pas  ses  frais  d'appel,  même 
si  elle  réussit m 507 

"  On  doit,  aux  ternies  de  la  sec.  85  du  cb.  38  du  statut 
12  Vict.,  nier  expressément,  dans  une  défense  au 
fond  en  fait,  chacun  des  allégués  de  la  déclaration 
du  Demandeur,  autrement  ces  faits  seront  tenus 
pour  avoués 368 

„  Sur  apfNel  de  la  Cour  de  Circuit  à  la  Cour  du  Banc  de 
la  Reine  dans  une  cause  non  sujette  à  appel,  mais 
dans  laquelle  les  parties  avaient  procédé  comme  si 
elle  eut  été  sujette  à  appel,  le  jugement  de  la  Cour 
de  première  instance  sera  confirmé  vu  l'irrégularité 
de  fa  procédure  et  l'absence  de  témoignages  écrits 
et  d'aucune  articulation  de  faits  ou  inscription 
pour  enquête  ou  audition 420 

*'  Si,  dans  une  action  pour  valeur  d'ouvrage  fait,  il  est 
constaté  ^ue  l'ouvrage  a  été  foit  en  vertu  d'un  con- 
trat, l'action  sera  renvoyée 111 

**  Si,  dans  une  action  sur  billet  promissoire,  le  deman- 

deur.dans  sa  déclaration,  déclare  expressément  que 
"  la  somme  mentionnée  an  billet  est  toute  entière 
due  et  n'a  été  aucunement  payée,"  et  répète  cette 
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allégation  dans  ses  articulations  de  fait,  il  ne  peut, 
aux  ternies  des  Statuts  12  Vict.,  ch.  38,  sec.  85,  et 
28  Vict,  ch.  57,  sec.  37,  par  suite  de  son  défaut  de 
produire  une  réponse  au  plaidoyer  du  Défendeur, 
être  considéré  comme  ayant  admis  le  paiement  de 
ce  billet,  tel  qu'allégué  par  le  Défendeur.  Le  De- 
mandeur, qui  a  fÎBiit  défaut  de  produire  une  réponse 
à  un  plaidoyer  afiirmatif,  n'est  pas,  aux  termes  du 
Statut  23  Vict.,  ch.  57,  par  suite  de  ce  défaut,  con- 
sidéré dans  la  même  position  que  celle  où  il  aurait 
été,  si,  sous  les  dispositions  du  Statut  12  Vict.,  ch. 
38,  il  eût  été  formellement  forclos  de  répondre  à  ce 

Ïlaidoydr. 356 
h\  plaidoyer  affirmatif,  tel  qu'une  exception,  peut 
être  produit  en  même  temps  qu'une  aéfense  au 
fond  en  fait 389 

"  Une  action  sera  renvoyée  sur  une  exception  à  la  forme 
s'il  n'a  pas  été  signifié  au  Défendeur  de  copie  cer- 
tifiée de  la  déclaration  du  Demandeur,  et,  auifi  ce 
cas,  il  n'est  pas, nécessaire  de  s'inscrire  en  faux 
contre  le  rapport  de  l'hussier  qu'il  a  signifié  au 
Défendeur  une  copie  certifiée  de  la  déclaration,  s'il 
appert  par  la  copie,  admise  par  le  procureur  du 
Demandeur  comme  étant  la  copie  signifiée,  que 
cette  copie  n'a  jamais  été  certitiée 314 

"  Une  exception  à  ia  forme  fondée  sur  le  fait  que,  dans 
la  copie  du  bref  signifié  au  Défendeur,  l'un  des  De- 
mandeurs était  appelé  "  Rickard  "  au  lieu  de 
"  Ricard,"  sera  renvoyée  sur  motion 429 

"  Une  motion,  demandant  un  caution  judtcatum  «o/vt. 
est  faite  à  temps,  bien  qu'avis  n'en  ait  été  donné 
qu'après  le  quatrième  jour  de  la  date  de  la  com- 
parution, si  cette  motion  est  faite  le  premier  jour 
du  prochain  terme 313  et  314 

"  Une  motion  par  le  Défendeur  pour  demander  l'an- 
nulation du  verdict  du  jury  et  le  renvoi  de  l'action 
ou  pour  un  nouveau  procès,  s'il  ne  réussit  pas  à 
faire  annuler  le  verdict  et  renvoyer  l'action,  est 
régulière  et  conforme  A  la  pratique  de  la  Cour 130 

"  Une  motion  pour  caution  judicatum  solvi  sera  rejetée, 
si  avis  en  a  été  donné  après  le  quatrième  jour  de 
la  date  de  la  comparution 314 

"  Une  motion  pour  suspendre  la  procédure,  parce  que 

le  Demandeur  a  fait  défaut  de  payer  les  frais  d'une 

Îremière  action  (j^u'il  a  r«tirée,ne  sera  pas  accordée  ; 
Ine  pareille  objection,  étant  une  fin  de  non  rece- 
voir, doit  être  présentée  par  un  plaidoyer  à  l'action.    163 
"  Une  réponse  générale  à  un  plaidoyer)  est  suflisaute 

gour  obliger  le  Défendeur  à  faire  la  preuve  des  ai- 
gués  de  ce  plaidoyer 359 

"  : — l'ùfe  ACTION  hypothAcairk. 

"  ••  "  PÉNALE. 

••  "  •'        possessoire. 

•'  "  Contestation  dh  liste  élbotoralk. 

"  "  déchet  du  consmil  privé. 

"  "  Demande  incidente. 

*•  "  Faillite. 

"  "  Interrogatoires  sur  FArrs  et  articles. 

"  "  Jugement  en  héparation  de  riens. 

*•  "  Opposition. 

"  "  Prescription. 


584 


TABLE  ALPHABÉTIQUE  DEK  MATIÈRES. 


PROCEDURE  .—Vide  Prbvvb. 


Il 
lé 
II 
II 


II 


PritilAob  du  locateur. 
Saisie- ARRftr  avant  jdobmbmt. 

••       CoNaitBVATOIRie. 

CRIMINELLE.  Lorsqu'on  accuse  quelqu'un  d'une 
deuxième  offense,  on  doit  d'abord  le  faire  arrêter 
et  condamner  comme  coupable  de  cette  offense,  et 
ensuite  poser  au  jury  la  question  s'il  a  été  con- 
damné antérieurement 308 

PROMESSE  DE  MARIAGE.  L'jnccjnduite  de  la  fille  aprc^s  la  pro- 
messe de  mariage  justifie  le  refus  de  l'accomplir, 
quoique  le  garçon  soit  déclaré  le  père  d'un  enfant 

qu'a  eu  la  fille 440 

"  DE  VENTE.  Pour  donner  droit  d'action  en  dommages 

pour  sa  non  exécution,  doit  avoir  été  rédigée  par 
écrit  ou  être  formellement  admise  par  le  Défendeur.  456 
PROCÈS  PAR  JURY.  Dans  le  cas  de  poursuite  sur  billets  à  ordre, 
souscrits  et  endossés  alternativement  d'individus  négo- 
ciants et  d'individus  non  négociants,  il  sera  loinible  à 
aucune  des  parties  d'avoir  et  d'obtenir  un  procès  et  ver- 
dict par  jury.  Dans  ce  cas  le  tribunal  saisi  du  procès 
pourra,  quoique  les  Défendeurs  aient  scindé  Ieur8  dé- 
fenses, ordonner  que  toutes  les  issues  soient  soumises 

à  un  Heul  et  même  jury 484 

"        PAK  JURY.  Si  le  juge  omet  de  donner  des  instructions 
quant  d  l'imputation  de  certains  paiements  dont  il  est 
question  dans  la  cause,  il  y  a  lieu  à  un  nouveau  procès.    ISl 
'•        PAR  JURY  :—  Vide  Dépens. 
PROTET  -.—Vide  Billet  prohissoirb. 


m.\ 


RECONCILIATION  -.—Vide  Droit  d'action. 
REMISE.  Le  droit  du  cessionnaire  d'un  acquéreur  de  bonne  foi 
de  recouvrer  la  valeur  de  services  rendus  pour  sauver 
un  navire,  n'est  pas  perdu  par  le  défaut  do  réserve  do 
ce  droit  lors  de  la  remise  du  vaisseau  au  propriétaire..    41G 
REMORQUAGE  :—Vidr  Responsabilité. 

REPRISES  MATRIMONIALES  DE  LA  FEMME.  La  femme  com- 
mune en  biens  peut,  avec  l'autorisation  de 
son  mari,  ratifier,  |)endant  la  communauté,  la 
vente  d'un  immeuble  conquét  de  la  commu- 
nauté faite  par  le  mari,  et  cette  ratification 
constitue  une  renonciation    à    l'hypothèque 
qu'elle  a  sur  cet  immeuble  pour  ses  reprises 
et,  eu  agissant  ainsi,  elle  ne  se  porte  pas  cau- 
'    tion  et  n'encourt  pas  de  resfionsabilité  pour 
dettes,  engagements  ou  obligations  contraclés 
par  son  mari,  et  cette  renonciation  n'enfreint 
pas  la  sec.  36  de  l'Ord.,  4  Vict.,  ch.  30.  Si  la 
femme,  en  ratifiant  la  vente,  s'est  aussi  obligée 
t  la  garantie  de  la  vente  conjointement  et  so- 
.idairement  avec  son  mari,  la  ratification  eat 
Talide   comme  renonciation  à  ses  reprises, 
mais  l'obligation  de  garantie  est  nulle  comme 

•  violant  ladite  ordonnance 506 

RESCISION  :—Vide  Bail  emphytéotique. 
RESILIATION  DE  CONTRAT  i—Vide  Servitude. 
RESPONSABILITE.  Le  propriétaire  d'un  bateau  &  vapeur,  re- 
morquant des  radeaux  appnrtcnaiit    à   i\o» 
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tiers,  eat  responsHble  pour  l'umarrAge,  pen- 
dant  le  trajet,  envers  le  propriétaira  au  quai 

où  ces  radeaux  auraient  été  amarrés 463 

RESPONSABILITE.  Un  officier  de  douane  qui,  en  saisissant  des 
eifets  prohil)é8  par  les  lois  de  douane,  a  foit 
enlever  d'autres  effetH  dont  il  ne  pouvait  dé- 
terminer la  nature  sans  un  examen  prolongé, 
ne  peut  être  responsable  des  dommages  oaa- 

ses  par  la  saisie  de  ces  derniers  efiets 150 

"  Une  compagnie  de  cbemin  de  fer  est  respon- 

sable en  dommages  envers  le  propriétaire 
d'un  fonds  qui  a  été  en  partie  inondé  par  suite 
des  travaux  exécutés  par  cette  compagnie 
pour  ^<*  passage  de  son  ciiemin  sur  ce  fonds...    247 

"  :— Fitie  U)BPORATION  MUNIOIPALB. 

"  DU  LOCATEUR.  Le  propriétaire  d'une  maison 
lonée  à  plusieurs  locataires,  n'est  pas  respon- 
sables des  dommages  causés  à  l'un  d'eux  par 
les  actes  ou  voies  de  fait  d'un  autre  de  ces 
locataires 54 


S 

SAISIE- A tlRÊT.  Un  tiers-saiM,  qui  paie  an  Défendeur, son  créan- 
cier, les  deniers  qu'il  a  en  mains  au  moment  de  la  signi- 
fication de  la  saisie-arrêt,  est  tenu  de  paver  deux  fois....    497 

"  A  LA  DOUANE  DE  GRAVURES  INDÉCENTES.  Sur 
saisie  de  certains  articles  contenant  des  gravures  indé- 
centes, comme  importés  en  cette  province  en  contraven- 
tion aux  lois  des  douanes,  il  n'est  pas  nécessaire  de 
grouver  l'importation .....< ••• 148 
RET  APRES  JUGEMENT.  Sur  motion  spéciale  à  cet 
effet,  il  sera  permis  à  un  Défendeur  forclos  de  plaider  à 
un  bref  de  aaisie-arrét  après  jugement,  de  répondre  à  la 
contestation  par  le  Demi'ndeur  de  la  déclaration  d'un 
tiers-saisi  faite  en  conformité  à  ce  bref,  s'il  a  un  ititérét 
suffisant  dans  Ioh  matièrej  soulevées  par  cette  contesta- 
tion     495 

"      ARRET  AVANT  JUGEMENT.    Peut  être  attaquée  par 

une  défense  au  fonr*. 309 

••      ARRET  AVANT  JUGEMENT.  Peut  être  attaquée  par 

une  exception  à  )a  forme 310 

"      ARRET  AVANT  JUGEMENT:— Ftde   Exception  a  la 

FOBMB. 

••      ARRET  AVANT  JUGEMENT :—Vide  PftiviLÈQK  des  ma- 

TEIjOTS 

«  CONSERVATOIRE.  L'huissier  peut  être  autorisé  à  dé- 
charger une  partie  de  la  cargaison  d'un  vaisseau  pour 
saisir  certains  effets  qui  se  trouvent  dans  ce  vaieseau<...    843 

"  GAGERIE.  Dans  une  action  commencée  par  une  Saisie- 
gagerie  la  signification  de  la  déclaration  doit  être  faite 
soit  en  en  laissant  une  copie  au  greffe  de  la  Cour  dans 
les  huit  jours  de  la  signification  du  bref,  soit  en  en  don- 
nant une  copie  au  Défendeur  avec  le  délai  accoutumé, 
si  cette  signification  est  faite  en  la  manière  ordinaire 506 

«'      GAGERIE  PAR  DROIT  DE  SUITE  :—  Vide  Pwvilègb  du 

IXWATItlR. 

"  REVENDICATION.  Il  n'est  pas  nécessaire  de  conclure  à 
ce  que  les  effets  soient  remis  au  Demandeur,  si  le  bref' 


586 
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ordonne  au  Défsndear  de  montrer  cause  pourquoi  la 

saille  revendication  ne  serait  pa»  déclarée  valable 446 

8GBLLES.  Sur  l'opposition  faite  par  une  partie  i  l'apposition  des 
scellés  et  sur  l'exposé  d'un  conflit  de  titres  entre  l'impé- 
trant et  l'opposant,  les  parties  seront  renvoyées  au  pnn- 
cipal  A  l'auaience.  pour  se  pourvoir,  si  elles  le  jugent  & 


propos 

SÊPARA'nON  DE  BIENS  :- 


304 


■Vide  Autorisation  maritalk. 

••  "        "  "    Fbumk  mariée. 

"  "     œRPS       "       "  " 

SERVITUDE.  Le  droit  de  passage  sur  un  héritage,  pour  arriver  i 

une  enclave  qui  n'a  pas  d'autre  voie  d'accès,  est 

une  servitude  légale  dont  il  n'est  pas  nécessaire 

de  produire  un  titre  par  écrit,  lorsque  la  jouisNan- 

oe  en  a  duré  plus  de  trente  ans 325 

SERVITUDE.  Le  droit  de  pâturage  sur  une  terre  est  une  servi- 
tude réelle  qui  se  transmet  avec  l'immeuble  et  qui 
subsiste  lors  même  que  l'acte  qui  l'a  créée  n'a  pas 
été  enregistré.    Cette  servitude  peut  être  divisée , 
et,  si  le  propriétaire  du  fonds  dominant  acquiert  ' 
'  la  moitié  da  fonds  servant,  ce  propriétaire  con- 

serve sou  droit,  pour  la  moitié,  sur  la  moitié  du 

fonds  servant 323 

**  Si  l'héritage  vendu  se  trouve  à  la  connaissance  du 
vendeur,  mais  non  A  celle  de  l'acquéreur,  grevé, 
sans  qu'il  en  ait  été  fait  de  déclaration,  de  l'en- 
tretien d'un  droit  de  passage,  l'acquéreur  peut  de- 
mander la  résiliation  du  contrat  ou  une  diminu- 
tion du  prix  de  vente 325 

••  Vide  DÉPBNs. 

«•  "    Possession. 

SHERIF.  Le  shérif,  après  son  rapport  d'un  bref  de  saisie-arrét 
sin)ple,  eatfunclut  offuno  et  ne  peut  ensuite  exercer 
aucune  autorité  sur  la  saisie  pratiquée  par  lui,  même 

quant  à  la  nomination  d'un  gardien  volontaire 35 

'<         : — Vide  Huissier. 
«  "      Vente. 

SIGNATURE.  L'omission  du  mot  "député"  avant  les  lettres  "  P. 

S.  G.,"sou8  le  nom  d'un  député  protonotaire,  dans    ' 
la  copie  d'un  bref  de  sommation,  n'est  d'aucune 

importance 426 

SiONIFICATION  DE  DECLARATION  .—Vide  Saisie^agerib. 
"  DE  TRANSPORT  .—Vide  Vente  de  orêanok. 
«  DE  VENTE  DE  CREANCE.  Une  action  portée 
par  le  cessionnaire  d'une  créance,  sans  signifi- 
cation du  transport  on  sans  acceptation  par  le 
débiteur,  sera  renvoyée  avec  dépens  sur  dé- 
fense en  droit 504 

SOOIËTÊ  i—Vide  Ezobftion. 
"  •'       Execution. 

SOMMATION  .—Vide  Signature. 
8UBPŒNA  .—Vide  Tehoin. 
SUBSTITUTION  :—Vide  Partage  de  biens  suBSTrruÉs. 

"  FIDEI-COMMISSAIRE 43 

SURSIS.  Vide  Bail  emphytéotique. 
SYNDICS  :— Fïde  Action  hypothécaire. 

"  D'EGLISE.  Dans  l'espèce,  les  défenses  des  Défendeurs, 

syndics  à  la  construction  d'une  église,  ne  peu  vent  être 
rejetées  par  le  motif  qu'ils  n'auraient  pas  été  autorisés 

par  la  paroisse  A  se  défendre 334 

«•  FOUR  LA  CONSTRUCTION  DES   EGLISES.   Elus 
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avant  la  passation  de  la  loi  rapportée  aux  Statuts  Re- 
fondus du  Bas-Canada,  ch.  18,  sec.  21,  ne  forment  pas 
une  corporation 302 


TAXATION  -.—Vide  Procédtjbb. 

TAXE.  Lorsqu'une  personne,  possédant  une  propriété  destinée  à 
un  objet  spécial,  a  été  taxée  &  plus  que  la  valeur  ac- 
tuelle  de  na  propriété,  en  conséquence  de  la  valeur  addi- 
tionnelle que  cette  propriété  acquiert  par  le  négoce 
qu'elle  y  fait,  cette  personne  ne  i>eut  être  aussi  taxée 

sur  le  revenu  annuel  de  ce  néfioce 233 

"  Une  bâtisse,  sise  dans  la  cité  de  Québec,  dont  la  partie 
inférieure  se  compose  de  magasins  où  se  vendent  des 
effets  et  marchandises  et  dont  les  étages  supérieurs  sont 
occupés  comme  bureaux,  ne  peut  être  cotisée  que  comme 

magasin  au  montant  d'un  cnelin  dans  le  louis 449 

"  : — Vide  Corporation  mcnicipalk. 
TEMOIN.  Sur  demande  d'emprisonnement  d'un  témoin  résidant  à 
Montréal,  pour  n'avoir  pas  répondu  à  un  mbpana  qui  lui 
a  été  signifié  personnellement,  il  n'est  pas  nécessaire 
de  prouver  par  afiidavit  la  signification  personnelle  du 
tubpœna,  ni  qu'on  en  ait  montré  l'original  au  témoin 

et  qu'on  lui  ait  offert  ses  frais  de  déplacement 280 

"  Une  règle  pour  mépris  de  cour  contre  un  témoin  qui  ne 
répond  pas  à  un  tubpcena  ne  sera  pas  accordée,  à  moins 
qu'on  ne  prouve  par  afiidavit  la  signification  person*. 
nelle  du  mbpœna   et  qu'on  ait  offert  au  témoin  ses 

frais  de  déplacement 290 

"  '  : —  Vide  Action  en  dohmaobs. 
TESTAMENT.  Un  testament,  dûment  exécuté  devant  trois  té- 
moins, peut  être  modifié,  en  ses  différents  le);s, 
par  des  chèques  signés  par  le  testateur  pendant 
sa  dernière  maladie  et  laissés  entre  les  mains 
de  son  secrétaire  particulier  "  comme  donations 
A  cause  de  mort  aux  parties  mentioimées  sur 
ces  chèques.  La  vérificatioh  d'un  mémorandum 
par  écrit  par  le  secrétaire  particulier  du  testateur 
des  legs  ainsi  faits  par  ce  dernier,  &  sa  de- 
mande, est  suffisante  pour  donner  droit  aux  lé- 
gataires de  se  les  faire  adjuger  sans  qu'il  y  ait 

vérification  de  ces  chèques 66 

"  Une  personne,  nommée  par  testament  légataire 
résiduaire,  est,  après  le  décès  des  exécuteurs, 
saisie  de  la  succession  et  a  droit  d'entrer  en 
possession  d'aotions  de  banque  tenues  aux 
noms  des  exécuteurs  décédés,  ainsi  que  des  di- 
videndes sur  ces  actions 256 

"  : — Vide  Inscription  db  faux. 

TIERS-SAISI  :—Vide  Saisie-abrât. 

TUTEUR.  Le  tuteur,  qui  a  l'usufruit  des  biens  légués  à  son  pupille 
qui  n'a  pas  d'autres  biens,  n'étant  pas  tenu  de  lui 
rendre  compte,  peut  transiger  avec  lui,  quoiqu'il  n'y 
ait  pas  eu  reddition  de  compte 222 

"  A  UNE  SUBSTITUTION.  Poursuivi  en  cette  capacité, 
représente  tous  les  appelés  A  la  substitution  dans  le 
cas  où  ces  derniers  ne  sont  pas  mentionnés  dans 
l'acte  contenant  la  substitution , 43 
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VALIDITE  D'ACTE.  Un  acte  est  valide  tant  quMI  n'a  pas  été  ré- 
voqué par  les  parties  qui  y  ont  comparu 207 

VENTE.  Dans  une  action  en  réclamation  d'un  prix  de  vente  dans 
laquelle  le  Défendeur  allègue  un  trouble  en  rninon 
d'hypotiièques  enregistrées  contre  l'immeuble,  dont 
(quelques-unes  auraient  ^lé  radiées  après  la  produc- 
tion du  plaidoyer,  le  Demandeur  obtiendra  Jusement 
pour  le  montant  dû  avec  dépens  jusqu'à  la  production 
de  ce  plaidoyer,  tandis  que  les  dépens  subséquents  à 
cette  production  seront  accordés  au  Défendeur 401 

"  L'acquéreur  d'un  immeuble,dont  une  moitié  n'était  pos- 
sédée par  le  vendeur  qu'à  titre  d'usufruit,  peut,  s'il 
est  menacé  d'éviction,  refuser  d'en  payer  le  prix  et 
demander  la  résiliation  de  la  vente,  sans  être  tenu 
d'accepter  les  cautions  offertes  par  le  vendeur.. 96 

"  L'acquéreur  d'un  immeuble,  par  contrat  antérieur  an 
statut  23  Vict.,  chap.  59,  peut,  s'il  est  troublé  ou  craint 
de  l'être,  retarder  le  paiement  dn  prix  de  vente,  jus- 
qu'à ce  que  le  vendeur  ait  fait  cesser  ce  trouble,  tout 
comme  s  il  était  acquéreur  en  vertu  d'un  contrat  pos- 
térieur à  cette  loi » 285 

"  La  loi  quotiet  n'était  pas  reçue  en  France  dans  les  pays 
coutumiers,  et  la  prise  de  possession  n'était  pas  néces- 
saire pour  assurer  &  l'acquéreur  la  propriété  d'un  hé- 
ritage acquis  par  un  contrat  de  vente  contre  un  autre 
acquéreur  du  même  héritage,  et  c'est  la  r^le  de  droit 
dans  le  Bas-Canada.  Une  vente  du  shériÇ  faite  dans 
le  but  de  frauder  le  propriétaire  du  terrain  vendu,  est 
nulle 286 

"  Le  Demandeur  qui,  dans  une  action  par  un  bailleur  de 
fonds  contre  un  acquéreur  pour  recouvrer  le  prix  d'un 
immeuble,  allègue  dans  sa  déclaration  qu  il  existe 
deux  hypothèques  affectant  l'immeuble  vendu  et 
offre  de  fournir  bonnes  et  sulRsantes  cautions,  avec 
hjrpothèque,  que  ie  Défendeur  ne  sera  pas  troublé  en 
raison  desdites  liypothèques,  a  droit  d'obtenir  juge- 
meut  contre  le  Défendeur  pour  le  montant  dû  avec  les 

frais  de  l'action  et  de  la  contestation 456 

VENTE  :—Vide  Cautionnement. 

"  "        DÉPENS. 

"  PAR  COURTIER.  Dans  les  ventes  faites  par  des  courtiers, 
ces  derniers  doivent  donner  au  vendeur  et  à  l'acheteur 
avis  par  écrit  de  la  transaction  qu'ils  ont  effectuée  pour 

en  établir  la  validité  en  loi 372 

'*  DE  CRÉANCE.  La  vente  d'une  créance  est  suffisamment 
acceptée  par  le  cessionnaire  par  la  signification  du 

transport  qui  en  est  faite  à  sa  réquisition 505 

"  De  CRÉANCE.  Le  défaut  de  signifioation  du  transport 
ne  peut  rendre  le  cessionnaire  non  recevable  à  produire 
une  opposition  à  fin  de  conserver  pour  recouvrer  le 

montant  transporté 505 

VICE  CACHlù  i— Vide  Action  Rbdhibitoibb. 
VOIES  DE  PAIT  .—  Vide  Action  bn  dohmaobs. 
VOTE  ILLEGAL  -.—Vide  Action  pésalb. 
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1(10],  43  Elisabeth,  ch.  0  sec.  2 240 

ln23-24,  21  Jacques  I,  ch.  10 887 

1(177,  29  Charles  II,  ch.  3,  ser.  17 480 

170-'>,  4  et5  Anne,  ch.  l(i,  si'c.  4 .....^..m  64 

1710,  9  Anne,ch.  20 240 

1751-62,  25  George  Il.ch.0 04 

1880  rJl,  1  Guillaume  IV,  ch.  21 240 

1«37,  1  Victoria,  ch.  20 08 

1843,  6  et  7  Victoria,  ch.  07 240 


90 


ORDONNANCES 


286 


DU  GOUVERNEUR  ET  DU  CONSEIL  LEGISLATIF  DK  LA  PRO- 
VINCE DE  QUEBEC. 


Annék.  Paoks. 

1777,    17  George  III,  ch.  2 9 

1785,    25  George  III,  ch.  2 » 

1785,    25  George  III,  ch.  2  sec.  13 361 
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STATUTS  DU  BAS-OANADA. 


456 


Année.  Paobs. 

1793,    34  George  III,  ch.  0,  sec.  30 246 

1801,    41  George  III,  ch.  15 470 

1825,    5  George  IV,  ch.  2 10 

1830,    10  et  11  George  IV, 353 


ORDONNANCES  DU  CONSEIL  SPÉCIAL. 


372 


505 


506 


AnNÉH.  PAflBS. 

1H38,    2  Victoria,  ch.  29,  sec.  9  et  10 303 

1S40,    4  Victoria,  ch.  30,  sec.  1 421 

1  140,    4  Victoria,  ch.  30,  sec.  4 353 

1840,    4  Victoria,  ch.  30,  sec.  29 , 491 

1K40,    4  Victoria,  ch.  30,  foc.  36 500 


STATUTS  DU  CANADA. 


An.n'ée. 

1845, 

1845, 


8  Victoria,  ch.  6 

8  Victoria,  ch.  20,  sec.  68. 


Paobs. 
...  203 
..    266 
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STATUTS  REFONDUS  DU  BAS-CANADA. 


Ann*k.  Paokr. 

1847,     10  ot  11  Victoria  ch  11 „ 468 

1847,    10  et  11  Victoria,  uh.  2b,  «ce.  14 3U6 

1849,  12  Victoria,  ch.  37,  sec.  30 18fi 

1849,  12  Victoria,  ch,  38 17  et  243 

1849,  12  Victoria,  ch.  38,  bbc.  39 470 

1849,  12  Victoria,  ch.  38,  sec.  85 366  «t  389 

1849,  12  Victoria,  ch.  42 10 

1861,     14  et  15  Victoria,  ch.  51,  Bec.  4 264 

1861,    14  et  15  Victoria,  »h.  128, 482 

1854,  18  Victoria,  eh.  30,  sec.  2 449 

1856,    19  et  20  Victoria,  ch.  76,  sec.  17 258 

1856,  19  et  20  Victoria,  ch.  106 '2'M 

1857,  20  Victoria,  cli.  44,  sec.  61  et  62 41» 

1857,  20  Victoria,  ch.  44,  sec.  74 „ 3()3 

1867,  20  Victoria,  ch.  44,  soc.  87 861  et  611 

18.58,  2-'  Victoria,  ch.  30,  sec.  11  et  15 234 

1869,  22  Victoria,  ch.  63,  sec.  6 477 

1869,  22  Victoria,  ch.  63.  sec.  13 449 

1860,  23  Victoria,  ch.  67,  sec.  37 366 

1860,  23  Victoria,  ch.  69 286 

1860,  23  Victoria,  ch.  69,  sec.  8  et  12 329 

1860,  23  Victoria,  ch  69,  sec.  18 60 

1861,  24  Victoria,  ch.  26 „ 234 

1861,  24  Victoria,  ch.  30 - 229  et  499 

1862,  26  Victorin,  ch.  10.  soc.  11 420 

1862,  25  Victoria,  ch.  25,  sec.  6 .329 


STATUTS  REFONDUS  DU  CANADA  DE  1860. 


Paokh. 

Chapitre    6,  sec.  60  et  87 173 

Chapitre    17,  sec.  84 149  et  150 

Chapitre    6(5,  sec.  9,  §  5 261 


STATUTS  REPONDUS  DU  BAS-OANADA  DE  1861. 


Pa^îkh. 

Chapitre      1,  sec.  7,  9  et  13,  S  4.... 303 

Chapitre      6,  sec.  6 '. 386 

Chapitre      6 50  et  339 

Chapitre      6,  sec.  14 348 

Chapitre    18,  sec,  16 335 

Cliapitre    18,  sec.  20 ,. 303 

Chapitre    18,  sec.  21 302 

Chapitre    24,  sec.  42,  8  2  et  3 227 

Chapitre    24,  sec.  67,  S  6  et  8 229 

Chapitre    26 499 

Chapitre    26,  sec.  8,  §  3  et  4 332 

<'.hapiire    36,  sec.  31 456  et  469 

Chapitre    37,  sec.  1 „ 494 

Chapitre    37,  sec.  3,  §  2 428 

Chapitre    37,  sec.  8 „ 494 

Chapitre    37,  sec.  14,  ?  3  et  4 225 

Chapitre    37,  sec.  18  et  20 226 

Chapitre     .S7,  sec.  29  et  32 „    330 
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('hHpitre  37,  sec.  30 401 

Clinpitre  37,  imc.  37  et  38 488 

Chapitre  37,  eec.46 494 

Chapitre  37,  sec.  61 491 

Chapitre  41,  sec.  Il) 238  et  241 

Chapitre  41,  sec.  29 „ 241 

Cliapitre  64,  sec.  18 199 

(Chapitre  64,sec.  19 198 

Chapitre  64,  sec.  30 486 

Chapitre  77,  sec.  4,  6  et  28 241 

Chapitre  77,  sec.  39 421 

Chapitre  77,8ec.  73 188 

Chapitre  77,  sec.  76 180 

Chapitre  78,  sec.  4 243 

Chapitre  78,  sec.  20 386 

Chapitre  7» 63 

Cliapitre  79,sec.  3,  82 248 

Chapitre  82,  sec.  2 386  et  422 

Chapitre  82,  sec.  14 434 

Chapitre  82,  sec.  26 168 

Chapitre  83,  sec.  8,  i  3 „ 425 

Chapitre  83,  *ec.  26 486 

Chapitre  83,  sec.  46 374  et  376 

Chapitre  83,  sec.  67 506 

Chapitre  83,  sec.  64 307 

Chapitre  83,  sec.  68 313 

Chapitre  83,  sec.  72 361 

Chapitre  83,  sec.  75 362 

Chapitre  83,  sec.  76 » 361 

Chapitre  83,  sec.  86 361  et  509 

Chapitre  83,Bec.  86,  ?2 „ 197  et  201 

Chapitre  83,  sec.  87 363 

Chapitre  83,  sec.  92 363 

Chapitre  83,  sec.  93 862 

Chapitre  83,  sec.  117 484 

Chapitre  83,  8e<!.  148,84 313 

Chapitre  83,  sec.  151 385 

Chapitre  83,  sec.  170,  §2 507 

Chapitre  83,  sec.  173 195 

Chapitre  83,  sec.  176 374  et  ,S75 

Chapitre  83,  sec.  178 422 

Chapitre  85,  sec.  26 501 

Chapitre  87,  sec.  3 10 

Chapitre  87,  sec.  7 501 

Chapitre  87,  sec.  12 16 

Chapitre  87,  sec.  21 19 

Chapitre  87,  sec.  24 501 

Chapitre  88,  sec.  16 241 

Chapitre  "^8,  sec.  17 238  et  245 

Chapitre  89,  sec.  6 238  et  244 

Chapitre  93,  sec.  95  et  182 422 
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